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= rs Page 80. note by Ts. Le Blanc Serjt. DE be TAE FEE 1 PRLEIS 
VVV — — 18. for there read three j; EL OIS ERT 20 
4: . — 55 — 25. Ver in the general iſſue read on the general iſſue | 


. 3; line $9.10 marg.. P ĩĩĩ ͤ r 
J%%ͤ .. hs BOW. (a) For Reſt. Ent. read Raſtall's Entr. DIL een gt no”, 


BO ß ß ! 
CV TI ee © "Jaſt line for Leache's cale read Luch's caſe Hob. 247. and diele the note at the 
T 080 „ FFF , Eo En gn, 
Jö; — 145- note{a) bor Luethſlien's caſe read Lethulier's caſ me. 1 1 
J — 137. line 11. from the bottom For as it ſerved dd as it was ſerved | | ted 
Wo | iz note (@) line 3, after inſurance igen on goods 
OO EL...” TH) for Brown. Cromad 8 Brown BG ft.. 


158 2 9. line 7, for Defendant read Fisin ile 


— 182.— 20. for former read farmer Rn Cn EB WES Liam to 1 


— 191, -- - 1. Fer conſcience zead con venien em : : 7 
3 257. — 4+ in marg. after to inſert an avowry for damage fealance 0 RE 


— 271. 7. for 'quali read ft  —_ 3%;ͤ;ͤB 
— 289. laſt line in marg. for recovery ſuffered read fine levied | _ 
* A note (2) r Count read Court 8 FFV 
— 30r5. — (a)] for if he had no leaſehold houſes read if he had no freehold bouſes N 
— 3 in marg. or 19 Ces. 3. read 19 Geo. 2. %%C§ö»ͤ;᷑”i 
— 460. line 27. dels him at = . Cs Bon ] 


— — 2, lier forwarded. to ⸗ T 1 
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Patt 1 Kt SH PE . 75 C Y 


Iv 7% {Fi Vacation Sir Fun Scott his Majeſty” 8 1 IRR General 
Was appointed to ſucceed the late Lord Chief Juſtice Eyre in 
this Court, and was created a Peer of Great Britain by the title 

4 5 Baron EL DON of Elder in the county Palatine of Durbam. 
His Lordſhip' J promotion taking place during the Vacation, - 

the 39 Geo. 3. c. 113. was paſſed, authorizing his Majeſty 

When a Vacancy happens on. the Bench during the Vacation, 
. to call any Barriſter to the degree of Serjeant, and appoint ſuch 

55 perſon to the Bench. Under this act, Lord EL DON was called 

And appointed. The motto on his rings was © Rege incolumi 
ens omnibus una. On the firſt day of Aachen. Lee his | 

2 | Lordihip took his far in this court andthe oaths, - 4 


Aus, andy of Gray 4 Tow Eſquire, v was ales appointed one 'of the 
Barons of the Court of Exchequer, on the reſignation of Mr. 
Baron Perryn, and was knighted. His promotion, which took 
place previous to that of Lord ELDON, was alſo during the 
FIN and he was therefore called to the degree of Serjeant, 
under a particular act paſſed for that purpoſe (39 Geo. 3. c. 67. * 
and gave rings with this Ws 6 —_ W—_ tueri,” Fe 


— 


Sir Tub Mitford his Majeſty $ Solicitor General ſucceeded Lord | 
' Ex.wox as Attorney General. 


vun Grant Eſquire, the Chief Juſtice of Cheer, was + pointed 
_ Solicitor oe: and 3 was LR. 
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Page 50: note (a) line 6. for * Le Blanc, Serjt,” read © Le Blanc, Juſt.” - h 
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Bhs (5) — 18. for © there” read © three“ I nr i ok 
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— 51. note (b) line 25. for © in the general iſſue" read © on the general ive” | 8 


— 


5. note (a) for ** Luethſlier's caſe” read tt Lethulier's caſe,” 
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SO 
ARGU ED axnv DETERMINED 
IN THE 


Court of COMMON PLEAS 


„ 
1 N 
. » 
« -* 
, — 
. NR 


Michaelmas Term, 


In the Fortieth Year of the Reign of GORE III. 


Baro V. BonkETL. 


L Te was an action for goods ſold and delivered. 
55 At the Sittings in Michaelmas Term 1797 a n Was 
found for the Plaintiff on the plea of the general iſſue, and d judg- 


Auguſt i in the ſame year, a commiſſion of bankruptcy iſſued againſt 
the Defendant; and on the 4th ef December following he obtained 
bis certificate. In Eater Term 1798 the Defendant. applied to the 
Court to order 481. -125. the debt and_.coſts-in the above cauſe, 


turned to them on payment of the coſts of a ire facias iſſued 
againſt them, to enter an exoneretur on the bail- piece nunc pro 


ground of his having obtained his certificate before the return of 


Court at that time directed the parties to go to trial on the queſtion 


before Eyre Ch. Juſt. when the material facts in evidence were: 
that the act of bankruptcy was committed by the Defendant on the 


ment was ſigned. . Previous to this verdict, 18. on the. th of 


paid into the hands of the ſheriff of London, by his bail, to be re- 


tune, and to ſet aſide the judgment on the Hire facias, on the 


th of March 1 7975 that the debt in- queſtion accrued - to the 
Vor. F B re nr To Plaintiff 


Now. 6th. 8 


A debt ac- 
crued ſub- 
ſequent to 
an act of 
bankruptcy, 
and previous 
to the iſſuing 
of the com- 
miſſion, is not 
barred by the 
certificate. 


any ca. a. ilſued agaiuſt him before the bail were fixed. The 


1 bankruptcy, the Defendant pleading his certificate ; and accord- "= 
| ingly. at the Guildhall Sittings after that term the cauſe came on 


. PR: - 
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PlaintiF i in Apr: following; and that the rn M ed on the 
gth of Auguſt i in the ſame year. A verdict having been found for 
the Plaintiff, and a rule u obtained by the defendant i in Trinity 
Term following for ſetting afide that verdict and entering « one for 


the Defendant, the caſe ſtood over till Zafter Term 1799. 


»Cockell and Shepherd Serjts. then ſhewed cauſe. The queſtion in 
this caſe ariſes upon the conſtruction of the words of the 5 Geo. 2. 
c. 30. % 7. where it is faid, that“ the bankrupt ſhall be diſcharged 
from all debts by him, her, or them due or owing at the time 
e that he, the, or they did become banbrupt. Now a manifeſt 


diſtinction appears as well in the ſtatutes relating to bankrupts as 


4n the proceedings themſelves between the time of the act of bank- 
Tuptey being committed, and of the commiſſion iſſuing. The 
23 Elis. c. 7. F 1. directs, that certain perſons committing certain 


acts ſhall be deemed bankrupts, without referring to any adjudi- 
J. 14. the time of ſuing forth the 


commiſſion is expreſsly diſtinguiſhed from that in which the party 
becomes bankrupt; it being there enacted, that no Bond fide pur- 


. chaſer ſhall be impeach, unleſs the commiſſion to Prove the pany W 


© he ws > 


> he ſhall become a bankrupt. i in 7 . 4. c. 31. Fal I, 
which empowers creditors having debita in prefenti folvenda in 


e, to prove under the commiſſion, the words uſed are © be- 
„ coming bankrupts, and commiſſions of bankruptcy being taken 


1 ot . them,” evidently conſidering the party as bankrupt 


independent of the commiſſion. Where it has been the i intention of 
the legillature to give relief againſt all debts due at the time of the 


__ commiſſion, a Phraſe has been employed expreſſive of ſuch inten- 


. tion, as in 12'Geo, 3. c. 47: . 2. by which perſons then in cuſtody 5 
were diſcharged from debts due before the ilſving of their com- 


miſſions. The ſame diſtinction i is preſerved in the commiſſion, 
which Rates, that whereas the party by exerciſing trade, c. did 
become bankrupt, therefore the commiſſion iſſues. And it'is to be 
obſerved, that in pleading, the expreſſion always uſed is, before 
the party became bankrupt, not before the iſſuing the commiſſion. 
It is the invariable practice of the Court of Chancery to expunge 
Hebts Which have been proved under a commiſſion, where it 


appears that ſuch debts have been contracted ſubſequent to an act 


of bankruptcy. And many commiſſions have been ſuperſeded upon 
proof of an act of bankruptcy antecedent to the time when the 


pet ws: creditor's debt accrued, Asi in De Gole v. Ward, Caf. 


5 „ F . emp. 
; b o ; 5 ; 


MM THE FORTIETH YFAR OF GEORGE m. 


Temp. Talb, 24.3. CGooke's B. L. 20, ed. 4+ The reaſon there 
| given by Lord Talbot is, that * the commiſſion muſt iſfue ori the 
4. petition: of {ome creditor who could be relieved under it : but if 

the debt is ſubſequent to the act of bankruptey, the creditor 
1 cannot come in under the commiſſion againſt the effects of the 
hs. bankrupt, though the perſon of the bankrupt will be liable.“ 


And though that deciſion was afterwards reverſed in the Houſe of 


Lords, yet it appears by 4 Brown's Parl. Caf: 327. and Ex parte 

Mainman, Cooles B. L. 21. that the reverſal proceeded on the ground 
of the old acts being in force at the time when the commiſſion 
iflued.;.and it is ſaid by the Lord Chancellor in Ex parte Wainman, 
that if the caſe had been on the new acts, the Judges would have 
been of a contrary opinion. There is in anonymous caſe in 
2 Wil, 135. C. B. which ſhews that the petitioning creditor's debt 
muſt be due from the bankrupt at the time of the act of bank- 
ruptey committed, though it do not become due to the petitioning 


creditor till afterwards. The act of bankruptcy puts an end to the 
trading; it ſubjects the ſtock and effects of the bankrupt to be 


aſſigned ; and from that period his accounts ought to be cloſed. 


Le Blanc Serjt. in ſupport of the Rule. The effect of the con - 
ſtruction contended for by the Plaintiff will be to work an injuſtice i 


to the creditors of the bankrupt whoſe debts have been incurred 
between the committing the act of bankruptcy and the iſſuing the 
commiſſion. For if a merchant after a ſecret act of bankruptcy 
carry on trade for any length of time, and obtain goods in the courſe 

of that trade to a conſiderable ameunt, the creditors anterior to the 
act of bankruptey will be entitled by the above conſtruction to a 
diſtribution of all thoſe goods, to the excluſion of the very perſons 
by whom they were furniſhed. The 1 Foc. 1. c. 15. 6. enacts, 
that upon lawful warning left * at the dwelling place or houſe 
* where the bankrupt, his wife or family, for the moſt part of his 
K abode, did lodge or remain within one year before he, ſhe, or 


12 they became bankrupt, ” the commiſſioners may proclaim the 


party a bankrupt, Jn this caſe, therefore, it is clear, that the 
Words of the ſtatute muſt refer to the time previous to the iſſuing 
of the commiſſion, and not the committing the act of bankruptcy; 


for the latter may have taken place by an aſſignment of the party's 


effects five years before it was diſcovered ; and the ſtatute could 


| not intend that if he had changed his abode during that time, the 
8 warning ſhould be left at the place where he lived when the a& of 


| dankruptey was committed. By 5 Ann. (a) r. 22. Ft 1. if * 


ING | 8 Vid. A Statute, nds p. 235. 
wſ‚klk5,5 N „ 555 
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peng 605 all become bankrupt ſhall remove, conceal, Dc. any 
effects whereof he is poſſeſſed to the value of 20 J. or any books, 
bonds, c. with intent to defraud his creditors, every ſuch perſon 


Duster. " fo becoming bankrupt, and being thereof lawfully eonvicted, ſhall 


ſuffer as a felon without benefit of clergy. Now, ſuppoſing a man 


40 have committed an a& of bankruptey by an aſſignment of his 


effects, and afterwards to remove his goods with an intent to 


| defraud creditors, but not to elude the ſtatutes in force againſt. 


-bankrupts, he not conſidering himſelf to be a bankrupt, would ſuch 
à man be liable to an indictment and execution as a felon? The 
becoming bankrupt, is compounded of the two facts; of his com- 
-mitting an act of bankruptcy, and of the commiſſion ifſuing againft 


| him. The ſecond ſection of the ſame act directs, that the certifi- 
«cate ſball be ſigned by four-fifths of the creditors in number and 
5 value, who ſhall have proved their debts : : and the 1 Geo. 235 E. 38. 
J 27. directs he aſſignees to be choſen by the major part in value 


of the creditors according to the debts then proved ; but if proof 
of an act of bankruptcy, committed prior to the time when debts 
of ſuch creditors as have ſigned the certificate, or voted in the 
choice of aſſignees, accrued, be ſufficient to deſtroy their right to 


prove under the commiſſion, the certificate may be overturned, and 
the whole proceedings under the commiſſion. unravelled, when 


every thing is ſuppoſed: to be ſettled, the bankrupt having obtained 


his diſcharge, and a dividend. having been actually made. 80 


the 41ſt Jett. of the 5 Geo. 2. c. 30. enacts, that « all certificates 


* which have been allowed and eonfirmed and entered of record, or 


a true copy of every certificate ſigned and atteſted as therein 


mentioned, ſhall and may be given in evidenoe in any of his 


«© Majeſty's Courts of Record, and be without any further proof 


4 geemed, Sc. to be a full and effectual bar and diſcharge of 


„ and againſt, any action or ſuit which ſhall be commenced or 
brought by any creditor of ſach bankrupt, for any , debt or 
« demand contracted, due, or demandable before the iſſuing of ſuch 


Q 


. commiſſion.” Again, in the 19 Geo. 2. c. 32. /. 2. which 
entitles obligees in bottomree and 7e/pondentia bonds, and the 


aſſured in policies of inſurance, to prove their debts where the 
-contingency happens after the iſſuing of the .commiſſion, the 


«expreſſion uſed is, that“ the debt ſhall be proved, the dividend 


82 received, and the bankrupt be diſcharged, in like manner to all 


88 intents and purpoſes as if ſuch loſs or contingency had happened, 5 


and the money due in reſpect thereof h. had RT ane. before 
* | 
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E the time of the iſuing of ach: commiſſion. Nothing can more 1799. 
frongly ſhew the opinion of the legiſlature; that the time of iſſuing —>— 
the commiſſion is the true period up to which all other debts may "ow 25 
be proved. With reſpect to the 12 Gro. 3. c. 47. l 2. which di.. 
8 charged bankrupts in cuſtody previous to 2 5th March 1772, from 
ddebts due before: their reſpettive commiſſions iſſued; it is not probable 
that the legiſlature intended to put thoſe who had not obtained 
their certificate, probably in conſequence of ſome miſbehaviour, 
5,004 better footing than all thoſe who had conformed themſelves 
to the bankrupt laws. From the expreſſions therefore of all theſe 
ſtatutes, it is clear that the legiſlature has uſed the term © becoming 
„ bankrupt” as ſynonymous with the term © when the commiſſion 
* iſſued; at leaſt in thoſe acts which: relate to the proof of debts, . 
and the effect of the certificate, though perhaps in thoſe which de- 
ſeribe the circumſtances conſtituting a bankrupt, the act of bank- 
ruptey and the commiſſion may ſometimes have been treated as diſ- 
_ It is alſo to be obſerved, that the Court of Common Pleas 
in Perkins v. Kempland and others, 2 Bl. 1107, refer to the date of 
the. commiſſion as the period beyond which a debt cannot be proved, 
and to which the operation of the certificate as a bar is confined, 
62 Exre Ch. J. It is agreed on all hands that this caſe is new! 
we muſt therefore conſider of it; and in entering into that con- 
ſſideration we muſt look through all the bankrupt laws, and con- 
true the exceptions uſed in the 5 Geo, 2. with reference to the 
conſtruction which has prevailed upon the reſt. of the bankrupt 
Jaws. The 5 Geo. 2. c. 30. / 7. directs that every bankrupt con- 
N forming, Oc. ſhall be diſcharged from all debts due or owing at 
the time he did become ban lrußt. and yet in the 41ſt ſection of the 
fame ſtatute it is ſaid, that the certificate, or a true copy thereof, | 
all be given in evidence, and be a bar to any action brought fora „ 
debt due before the iſſuing of the commiſſion. Again, the 7.Geo. 1. 
1 . 31. bY L which allows holders of bills payable at a future day to 
Rr prove under the commiſſion, deſcribes the bills in queſtion as bills 
not due or payable at the time of ſuch perſon becoming a bank- 
rußt; and yet the 19 Geo. 2. c. 32. / 2. allows the obligees i in 
bottomree and reHhondentia bonds, and the aſſured in policies of 
inſurance to prove in reſpect of ſuch bond or policy as if the an. Det 
2 had happened before the time of Ming the comm J 
3 42 Geo. 3· c. 47. which continued the 5 Geo. 2. c. 30, then near * +: | 
5 «expiring, in the ſecond and third ſections diſcharges perſons againft 
whom commiſſions had iſſued previous to 2 5th March 1772, from 
5 al debts due before the commiſſion Med. In ſome 1 there- 
Vor. * e e ö „ fore ba 
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fore the ambiguous expreſſion becoming bankrupt” is uſed, and 


1799. 
d —— in others, that of the © iſſuing of the commiſſion” without any 
Rp an reference to the act of bankruptey. It ſhould ſeem therefore, that 

BoARAUL. 


the two expreſſions muſt control and expound each other. Doubt- 


| leſs i it is a circumſtance of conſiderable weight, that a practice of ex- 


punging debts accrued ſubſequent to the act of bankruptcy, has pre- 


vailed in that Court, to which the general juriſdiction ariſing under 


the bankrupt laws belongs. Whatever rule has been adopted in that 
Court ſufficient to afford us a ground for reaſoning by analogy is 
entitled to conſiderable attention. This however being a new caſe 


upon an act of parliament, the deciſion belongs to the courts of 


law, and I ſhall not hold myſelf concluded by any practice of the 


court of Chancery. The practice alluded to appears open to many 


obſervations. As ſoon as a ſingle inſtance had occurred of a debt 


being expunged, on account of its having been contracted ſubſe- 


quent to the act of bankruptey, it ought to have been conſidered 


as an univerſal rule to which all the cotaraiioncrs were bound to 


; conform, that no proof of debts ſhould be received unleſs the time 


were alſo. ſhewn when they accrued. It appears however to be 


the uſage of the commiſhoners, to require no other proof than that 
the debt was due at the time of iſſuing the commiſſion; and I am 
much ſurpriſed to find this uſage in ſome degree ſanctioned by the 


obſervation of Lord Chancellor Hardwicke, that commiſſioners 


* very rightly declare a man a bankrupt only before iſſuing the 
« commiſſion, without ſpecifying any preciſe time (a).“ Sup- 
pole a creditor to have proved a debt accrued ſubſequent to the act 
of bankruptcy, and to have received a dividend : could that divi- 
dend be taken from him ? Poſſibly the court of Chancery might 


hefitate to interfere: but how Would the caſe ſtand in a court of 


law? I was much ſtruck with the apparent injuſtice of excluding 
the proof of debts accrued ſubſequent to an act of bankruptcy, and 


thus allowing the few creditors who exiſted when the act of bank- 


ruptey was committed to ſweep away all the effects acquired ſince 
that time, to the prejudice of thoſe very perſons by whom they 


had probably been furnifhed. 


Beſides, the perſon of the bankrupt 
himſelf, after the ſurrender of all his property, might ſtill remain 


liable to the majority of his creditors. 1 may find myſelf obliged. 7 


to ſay, that the rule which has been adopted muſt be adhered to, 


„ (4 Vid. 1 414. 119.—10 1 Ath. 78. Lord 

| Ty vt I  Hardwicke, ſpeaking of the clauſe i in the 
F z Elia. which directs the com miſſioners to 

5 pay creditors in proportion to their debs, 


here meant? And I am of opinion, it means 


* 


. 8 1 


5 ſays: The queſtion is, what debts are 


| "I 5 Aeaebts due at the time of the bankruptcy, | 


or Fa the complies iNued, which is the 
Same; for to prevent diſputes about the 
time when he becomes a bankrupt, the 


commiſſioners always find in .general, that 


he was a bankrupt at the time the com- 


miffon iued, ” 8 
and 


* 8 


m TER FORTIETH YEAR OF GEORGE 1IL. |. | 
and that it is for the legiſlature, not for the court, to make an 


alteration. Still, however, the conſideration of inconvenience. 
: will hs againſt a great deal of practice i 1n forming my opinion. 


\ 


- Cur adv. vult, 
--On this 4 ths opinion of the Court was delivered by 
- BULLER, J. The queftion in this caſe is, whether the certifi- 
cate be a bar to the Plaintiff's demand? We who were in Court 
laſt term (a) have conſidered the point, and are all of the opi- 
nion which I ſhall now deliver. : 
By the 5 Ann. c. 22. Jets no perſon W a bankrupt ſhall 
10 diſcharged from all or any debts owing at the time of fueh 
bankruptcy, unleſs the certificate be firſt ſigned by four-fifths in 
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number and value of the creditors who have proved debts. The N 


3 Geo. 1. c. 12. recites the ſame words, and the 5 Geo. 1. r. 24. 
fays, that bankrupts conforming, - &c. fhall be diſcharged 


from all debts due or owing at the time they became bankrupt, 
and may plead that the cauſe of action did accrue before 
ſuch time as they became bankrupt, The 5 Gol . c. 30. 
has the ſame words. Uſe has ſanctioned them, and it is 


moſt clear that they have not been employed unadviſedly or in- 


| conſiderately. In purſuance of theſe ſtatutes the words of the 
plea have always been, that on ſuch a day the Defendant became a 
bankrupt; under ſuch plea, it has been the conſtant practice and 


uſage to prove that the day on which the act of bankruptcy has 
been committed, was ſubſequent to the contracting of the debt. 


We think the words of the ſtatute are ſo explicit that they admit 
of no doubt, and if there were room for doubt, the uſage and 
practice which have prevailed muſt decide. The practice of the 
Court of Chancery to expunge debts which have become due ſince 
the act of bankruptcy, is likewiſe founded on the ſame. conſtruction 
of the ſtatute, and that affords a very long liſt of authorities, 
entitled to the greateſt weight and conſideration, becauſe the whole 
"buſineſs of bankruptcy is the almoſt daily ſubje& of deciſion in 
that Court. I think, it was admitted, that a debt which was not 
contracted till after the act of bankruptey, would not be a good 
foundation for a commiſſion, and if it will not ſuſtain the com- 

miſſion, the propoſition, - that it may be proved under the com- 

miſſion at all, becomes extremely difficult. The proof of a debt 
is the ſame, whether it be the debt of a petitioning creditor or of _ 
any other creditor, for the creditor muſt in every caſe ſwear, that 
the bankrupt was indebted before, and at the time of 1 out che 
commiſſion (5)? „„ 1 
. Bulker, Heath, and Rovke, 1. = (8) 10. 18 5 33. f 
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But the two” grounds of argument inſiſted on for the Defendant: 
were, firſt, that a perſon is not a bankrupt till a commiſſion} has 


iſſued againſt. him'; ſecondly, that ſome ſtatutes make uſe of the 


words © at the time of iſſuing the commiſſion,” and that all ſtatutes 
made in pari materid ought to be conſidered together, and ex- 


_ pounded by each other. As to the firſt ground, undoubtedly a man 
does not fall within many of the proviſions of the bankrupt laws 
till he is declared a bankrupt, and therefore there is the ſame reaſon 
for extending the diſcharge to that time as to the date of the com- 


miſſion. But that has not been contended for. The commiſſion 


and the declaration of the bankruptcy relate to the act of bankrupt- 
cy, and when a man is declared a bankrupt, he is ſo to all intents 
and purpoſes from the time that the act of bankruptey was com- 
mitted. But ſpeaking of a bankrupt in the ſenſe of the objection 
is a technical uſe of the word, whereas in the natural ſenſe, it 


means only having committed an act of bankruptey. In the 


affidavit to obtain the commiſſion, the petitioner ſwears, that he 
believes the party is become a bankrupt, within the intent of the 
ſtatutes, which being previous to the commiſſion, of cotirſe cannot 
include it. It is impoſſible to read the caſe of Goddard v. Vander- 


beyden without ſeeing that this point was then conſidered as elear. 


It is ſtated as a thing before ſettled, that the cauſe of action mult be 
ſuch as would produce a proveable debt, which, it is ſaid, was not tlie 


caſe there at the time of the bankraptcy committed, : a term very inap- 


plicable to the iſſuing of the commiſſion. Lord Ch. ]. De Grey (a) 
ſtates the queſtion to be, what debt was due from the Defendant 
e VVV to 


; @ The jodgment of Cord Ch. in, De Gra ] 1763 8 was n against * 


in the aboye caſe wWas cited by Mr. Jz Buller Plaintiff on the bail hond ſo given by him; 


from a manuſcript note of the late Mr, J. chat on the joth of March 1764. the De- 
Gould, to the following effect. of fendant became ry bankropt ; that at that 
De Grey Ch. J. The Pefendant, in this time a writ. of error Was depending on the 
action being arreſted, the preſent- Plaintiff | judgment obtained on the bail. bond, which 


became his bail to the Sheriff, in conſide- having been carried from the Exchequer 


ration of which the Defendant promiſed to | Chamber into Parliament, was there none - 
fave him harmleſs. The Defendant not | profſed in January 1765 3 that on the 21ſt 


having put in bail, the Plaintiff in the | of the ſame month a Feri Facras iſſued ' 


original. cauſe ſued this Plaintiff on the bail | againſt the preſent Plaintiff at the ſuit of 
bond and obtained jadgment, and he was | the Plaintiff in the original action, and 
obliged to pay the debt and coſts, To re- thereupon the debt due from this Deſendant | 
cover this, he ſaed the Defendant, who |. with the coſts was paid, and that on the 24 
pleaded that he became bankrupt before | of May 1765, this Wade adi his 
the cauſe of action accrued ; at the trial . certificate. : 

before Lord Camden, a caſe was reſerved, | The queſtion made i is, "hater the debt 
which ſtated ; that in May 1763, the De- recovered by the Plaintiff was a debt which 
fendant was arreſted; that the Plaintif | could be proved as ſuch againſt the Defend» 


ehecame bail fo him; FAS in Wes, Tem 2.0 ant under che commiſſion, 990 was there- 
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to the Plaintiff < on the roth of March 1764, which was the very 


0 on Which the act of bankruptey was committed. 


1 


* 
n 
* 


6 * 


ſore ads by hs certificate : There 


ate three proviſions in the bankrupt Jaws 
relative to this ſubje& ; the firſt direds 


what debts ſhall be admitted; the ſecond, 
what debts ſhall be diſcharged, and the 


third, how the diſcharge is to be pleaded. - 
By the old acts of 34 & 35 Hen. 8. c. 4. & 
13 Eliz. c. 7. it is generally provided, | 
that the effects of the bankrupt ſhall. be di- 


vided amovglt. the creditors, The 1 Zac, 
c. 15, directs, that they ſhall be divided 
amongſt thoſe that come in within four 
months, No poſitive rule is laid down in 


Former ads to diſtinguiſh who ate to be 


admitted to ſhare, but the principle is to 
divide equally. 
power to take order according to wiſdom 


and diſeretion, and to fix which debts were 


owing when the party became bankropt. 


The ſueceeding act of 1 Zac. c. 15. takes it 


up ſoz and ſo it is underſtood in the 
21 Jac. c. 19. except where execution has 
been executed at the time of the bankruptcy. 
The ſubſequent ſtatutes of 5 Aun. e. 22. 
5 Geo. 1. c. 24. i 5 Geo. 2. c. 30, conſider 
it in the ſame light, making all ſecurities 
given: by the bankrupt to creditors for ſe- 
cuting debts due at the time of the, bank- 
ruptcy, as a conſideration for obtaining his 
certificate, void. With reſpect to the diſ- 
charge of debts, the old ſtatutes did not 


releaſe the perſon or future effects, but 3 
d ovided that the fame remedy ſhould pb. 


as before for what remained unſatisfied. 


3 4 Ann. c. 272. bankrupts are ie 


ſuhject to impriſonment, and in ſome caſes 
io capital puniſhment : but if they conform, 
then (amongſt other things) they are diſ- 
charged from all debts due and owing 
when they became bankrupts. 


And when tbey direct how the diſcharge is 
to be pleaded, they provide that if the 


bankrupt be ſued for debts due, c. be 
hall be diſcharged, and may plead that the 


c auſe of action accrued. before the bank - 


ruptey. Now, may not a cauſe of adtion 


Acerue where there is no debt due and ow- | 


Ing? Yet the debt muſt. be proveable under 
. the commiſſion, or it cannot be diſcharged : 
And to be ſo, it mob. be a debe dus and 
vor. Ii. f / eng th i eg, 


The commiſſioners have a. 


The ſubſe | 
quent ſtatutes make the ſame proviſion. 


» — 


—— 


— 


owing, which is the ſame thing as demand- 
able, which a note payable at a future day 
is not · The firſt thing which a creditor muſt 
ſwear toisa ſum due: and by 5 C 2. c. 30. 
he is guilty of perjury if he ſwear to what is 
not due, or to more than is due, Therefore, 
future debts, not then demandable, nor then 


due and owing, could not be proved. 


The 7 Geo. 1, c. 31. which directs that 
ſecurities payable at a future day ſhall be 


proveable under the commiſſion, and diſ. 
charged by. the certificate, has been held to 
extend to all kinds of certain debts. Sawaine 
v. De Mattos, 2 Str. 1211. Contingent 
debts, however, ſtill remained unprovided 
for. Therefore, i in Tully v, Sparkes, 2 Str. 
867. the Court of K. B. held, that a bond 


for the payment of a ſum after the death of 


the obligor, if he married M. L. and ſhe 
ſurvived him, Was not proveable. 
ment then interpoſed in favour of trade, 
and by 19 Gee. 2. c. 32. made bottomry 
and reſbondentia bonds proveable. On the 
principle of theſe two Ratotes, the Court 
of Chancery endeavoured to introduce ano- 


Now | 
this 


Parlia- 


9 


1799. 
— 


 BamyorD 


. 


BuszELT. 


| 


ther caſe of compaſſion, Tradeſmen gene- 


rally provide for their families by perſonal 


ſecurities: they enter into a bond to pay ſo 


much money to truſtees on the contin- 


gency of the wife or children ſurviving the 


obligor. If the contingency bad not hap- 
pened during the commillion, theſe bonds 
could not come in. But in caſes where the 


bankrupt has died doring the proceedings, 


the bond or covenant becoming due, the 
Court of Chancery has admitted it; Ex 
parte Cafwell, 3 n. 497. This bas 
been done ſeveral times; and Lord C. King 
held, that the diſtribation of the eſtate 
ſhould not wait for the contingeney, but 
that if the contingency happened before 
diltribution made, or even before the ſecoud 
dividend, the creditor fhould, come in. 
Lord Hardwwicke on the 6th of Auguſt 47 40s 
in the caſe ex parte Newburgh, held, that 


where a bond on martiage was givtn to 
| truſtees to pay a ſom of money, if the wiſe 
ſurvived, and no dividend had been made 


before the huſband's death, held tbat the 


commiſſioners were right in admittiog the 


-truſtes. . e Al. 115. 
| where 


BamFoRD 


BURRELL. 


OE 


CASES IN 


MICHAELMAS TERM 


this | -plainly ſhews what his opinion was. On the ſecond 
bod the ſtatutes 12 G9; 3. c. 47. £5 14 Geo. 3. c. 77. were 


mentioned 


2 


Where the hoiband covehanted before-mar- 
rlage to leave bis wife 600 J. in caſe ſhe 


\ ſurvived bim, and the huſband became 
-bankropt, and died . before any dividend 


made, Lord Hardwicke decided, that the 
wife ſhould not be admitted, becauſe it was 


not a debt which would be diſcharged by the 
certificate; but obſerved, that creditors and 
parties have often been compaſſionate. 
4 Parte Michell, 1 4th. 120. was a like cove- 
nant and a bond; the bankrupt paid ge. in 
the pound and died; the wife petitioned 
Lord Hardwicke, who admitted her, there 


being no oppoſition, and declared, that if 
there had been a judgment the wife would 


have been entitled to come in as 2 claimant 


before the death of the huſband, and the 


- afſignees muſt have retained enough to an- 


ſwer 2: dividend. The Bar much doubted 


of the propriety of the order; Lord Hard. 
. avicke- recollefted the impropriety himſelf, 


ordered it to be ſpoken to again, and was. 
fatisfied that it would have been a dange- 


_- Fous precedent.” He faid that a like order | 


in Greenaway's caſe, 1 4th. 113. was made 


by conſent of the afſignees, and that Lord 


King s opinion in e parte Cafevell, 2 P. 
Ant. 497. was merely obiter, and had 
been doubted both by Lord Talbot and. 
himſelf. It is now ſettled that ſuch! family 


* 
* 
Ex 


- 


proviſions. cannot come in anleſs the con- 


: tingency happen before the a& of bankrupt- | | 


cy. Yet even here the Court has introduced 
| exception; for where. a bill is brought to 


recover the wife's fortune, tbe Codrt will | 


| oblige the aſignees to do reaſonable. juſtice. . 


It was ſaid in Mitchell's caſe, that if there | 
be a. judgment it becomes a legal debt; 


but I doubt whether it was admitted as ſuch. 


0 Jacob's caſe, 1759, the buſband' tried an 
. experiment, and confeſſed a judgment in 
contemplation. of bankroptey ;, but Lord 


VNorthington refuſed+to admit the wife a cre- 


ditor, it being an open fraud. 
- another ſpecies of debts which comes nearer 


| to the preſent, VIZ debts not only contin- 
nt but uncertain in point of liquidation. 


| theſe caſes: it is not neceſſary that the 


-ſpecific ſum ſhovld appear as the balance of 
account ; the claim may be admitted, and 


1 


$2 


There is | 


— 


ſurety incurs of being f 


what was due at the time of the bankruptcy, 
But where it is uncertain whether the cauſe 
of action will ever be authenticated ; or, 


if it be, whether it will produce a debt to 


any patticular' amount, it is otherwiſe, 
Thus an affault and battery committed be. 
fore the bankruptcy is a good cauſe of 
action. But where a verdict in ſuch a cafe 
| was recovered during the prochidiogs under 
the commiſſion, and judgment was not ob- 
tained till after the certificate; the Defend- 


ant having applied to K. B. to be diſcharged, 
it was objected that the bankrnpt had no- 


thing to do but to plead that the cauſe of 
action aroſe be fore the bankroptey, But the 
Court held, that to do that the cauſe of action 
muſt be ſuch as produces a proveable debt, 


which was not the caſe there. at the time of 


the bankruptcy committed. It was then 
urged:; that the verdict having aſcertained 
the amount ſhould: have relation to the cauſe 
of action, but the Court ſaid, that the debt 
muſt be'due and owing, and decided in fo- 


vour of the Plaintiff, I never knew an 


inſtance of an attempt to prove a debt 
where the cauſe of action aroſe on à breach 


] of covenant in a leaſe. In Berkeley and Ano- 
ther v. Kemſtow, Cro. Blis. 123. a promiſe 


to keep a priſoner ſafely, and to ſave the 
gaoler harmleſs, was held by the Court to 
be a promiſe on which the party might ſue 
preſently upon the eſcape. But that ſort 
of caſe differs from what was mentioned at 
the bar, of a right of action before a ſpecial 
damnification. For Where a bond is given 
to indemnify bail, and on the party not 
appearing, che / furt y immediately brings an 
action, the indemaity bond may be held 
forfeited, becauſe of t ie danger which the 
ved.” I will not ſay 
how ſuch bonds as theſe could be admitted. 

But theſe caſes are ſtrong authorities, And 
if in the eaſe at the bar Judgment had been 
obtained againſt the bankrupt, it would have 


been ſimilar in principle to them; : for 


then there would have been a legal debt, 
thoogh the damnification would have been 
uncertain, On the 1oth of March 1764 
what debt was due from the Defendant to 


the Plaintiff? It is true the latter was to be 
an will take a method to Marra! bs ſaved when can but if he dad goks in under 
N | ö | -the ; 


— 


% 
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mentiondd and relied on. But 


thoſe are particular inſolvent acts, 


1 do not at all alter the general ſyſtem of the bankrupt laws. 
The inſolvent acts are temporary mereiful laws, diſcharging men 
from their debts becauſe they have nothing to pay, and the legilla- 


ture undoubtedly may diſcharge 
fit. They might have extended 


them from what time they think 


the diſcharge to the time of the 


certificate, if they had pleaſed, with equal reaſon. And yet all 
caſes, except thoſe depending at the time when the particular acts 
paſſed, would remain to be decided under the general bankrupt 
laws. Under thoſe general laws, we are of opinion, that debts 

proveable under the commiſſion, and debts to be diſcharged by 
the certificate, are convertible terms; and that debts not due at the 


time of the act of bankruptcy, 


„ 


except in the caſes ſpecially pro- 


*** 


PY * ** 2 


Ns 


* 


the commiſſion, he muſt have proved ſome 
debt due. Can I imply a damnification ? 
It is a probable loſs; but it is difficult to 
fay what the Plaintiff would have ſworn to, 
Land more ſo to ſay what he would: have 
demanded. Suppoſe no bankruptcy had 
happened, the Defendant could not have 
been held to ſpecial bail, unleſs the Plain- 
tiff had ſoffered a ſpecial damnification. 
What damage would a jury haye given? 
At any rate jadgment could only ſtand as a 
ſecurity, for no execution could be taken 
«out till the party were actually damnified, 
6 Med. 77. Though there was no actual 
ſubſiſting debt on the 10th of March 1764 
due and owing, yet the judgment in this 
caſe is evidence of the debt, and may be a 
meaſure for the damnification, but that 
_ -damnification may not be what is now com- 
:plained of, namely, paying the whole ſum. 
* The original Plaintiff might have come in 
Under the commiſſion and proved the debt, 
and then the bankrupt would-not have been | 
"indebted for it to this Plaintiff alſo. Or 
ſuppoſe the Defendant to have paid 10s, in 
the pound, the remainder would have been 
the damnification. Or ſuppoſe the Defend- 
ant had been taken in execution by the 
. original Plaintiff, that would have been a 
diſcharge of the bail. Indeed, how could 
the Plainciff come in under the commiſſion, 
When by his writ of error he had aſſerted 
5 hat he had not paid nor ought to pay the 
debt! that would have precluded him from 
; proving the judgment. Suppoſe this Plain- | 


— ome! the debt, and Ov 204. 1 


* 
* 


— 


and then run away, and that the original cre- 
ditor had alſo, before the certificate allowed, 
taken the bankrupt in execution, in that 
caſe the latter would have got nothing. Sup- 


tion, could he have come in as a creditor 
for 'the money? Such a caſe, I believe, 
never happened. In the caſes cited, the 
Court held, that there was a cauſe of action 
even from the terror of an execution. In 
| the preſent caſe there was alſo a cauſe of 


ance.; but the damnification is. not money 
paid, and therefore it is not a Cauſe of 
action upon a debt due and owing, which 
is the only kind of debt proveable under a 
commiſſion. I think the judgment does 


„— 


„ 


| not add any material- eirenmſtanee to the 


caſe, In Czzlton v, Nin (3 Wilſ. 13.) 
the aeceptor of a bill of exchange, who had 
no effects in his hands, bot was only a 
ſurety, on the failure of che drawer his 
principal, was only admitted a creditor for 


held not to be a debt dye and owing, and 


the commiſſion, That caſe is ſtrong in 
' preſent, except as to the circumſtance of 
the judgments which Fan ee my con- 
fideration. 


2 


* fo * 1 


in the pound before the certificate allowed, 


poſe this Plaintiff had not paid the debt, but 
had ſuffered himſelf to be taken in execu- 


what he had. paid; but as to the reſt, it was 
therefore he could not have come in under 


principle; and it is in point with the 


11 


1799. 
BAuroz s 
. 
BuRRELL. 


action from the Defendant's non-appears- 
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To debt o 


bond the 

Court will 
8 the 
Defendant 
to plead 


n fattum, 


And -uſury, 
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vided for by partloular 4 e, are not affected by the com- 


miſſion. 1125 1 | 
This caſe e af; many alive 1 Fan's on the 


ſtatutes and the judicial determinations upon them: but, perhaps, 


J may be thought to have been too prolix already on a point, 
which appears to have been long and fully ſettled, and I ſhould 


not have occupied ſo much time, but from reſpect to a great 


opinion which ſeemed to differ from that which I now deliver, and 
to which opinion we all owe the utmoſt deference. Let the Judg- 


5 ment be. entered for the Plainiff. 


1 the rhiault 


 LECHMERE v. RIcR. 


F 


| 1 
Tj tears Serjt, ſhewed cauſe againſt a rule 21 17 for e to 


an action of debt on bond; firſt, non gt faftum ; and ſecon aly, 
that the bond was given upon an uſurious conſideration : and 


contended, that. although uſury was not, ſtrictly ſpeaking, an un- 
conſeientious plea, yet, that as it is the conſtant practice of the Court 


to refuſe a rule of this kind where the. pleas are inconſiſtent {a), 


they would mot depart from that rule in the preſent inſtance. - He 
:alſo relied on an affidavit, ſtating, that the witneſs to the bond 


lived i in HMorceſterſbire, and that the Plaintiff. would be. put to great 
expence if he were obliged to dee him to London where the 


venue was laid. 


 Shepberd Serit. in ſupport ir the Rule, infited, that hs otjet 


of pleading non gf faium was to oblige the Plaintiff to produce the 


_ witneſs to the bond, in order that the Defendant might have the 


-- where not guilty, and a general releaſe were 
allowed to be pleaded together, a reaſon 
ii ygiven bythe Court which applies to 


| opportunity of croſs-examining him as to the uſury. 


'The Court were of opinion that the tw] . pleas. were not 
more inconſiſtent than many which are allowed to be pleaded 
together, as not guilty to an aſſault and a ſpecial juſtification ; ; 


and that probably the true reaſon for oppoſing this rule was, as 
had been ſuggeſted, to keep the atteſting witneſs out of the way. 


They obſerved, |that the Court of Common Pleas only continued 


40. 3 an e  # over applications for - ding ſeveral 
mY | 


the principal caſe; viz. that the ſecond plea , 
could not be given in evidence under the 
| general iſſue; and with this agrees Shaw i v. 
e. ante, — 1. Pe 222. | . 


"TINS - 


100 80 bY 7 298. 299. Bat i | 
"Stat and Others v. Pindar, Barnes, 347. 


Matters 
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matters (which had originally been the practice of the King's 
Bench alſo) in order to prevent an oppreſlive uſe being made of 


chat liberty which is given by the ſtatute (a). 


(a) 4 Anne, c. | 16, /, 4+ 


BaowxING v. 8. Wisent and Oruxxs, 'Executors, of 


5 Warchr. * 


QVENANT againſt the repreſentatives of James Wright, The 
05 declaration ſtated, that the ſaid F. Wright by indenture in 
| his life-time, fully, clearly and abſolutely granted, bargained, fold, 

enfeg offed, and confirmed to the Plaintiff, his heirs and aſſigns, a 
certain piece or parcel of arable land (deſcribing it) and all ways 
waters, Oc. and all his eſtate, right, title, &c. in law or equity, to 
have and to hold to the Plaintiff, his heirs and aſſię igns, abſolutely 
and for ever; that he warranted it againſt himſelf and his heirs, 
and for himſelf” and his heirs, and covenanted that he. was, not- 
withſtanding any act by him done to the contrary, lawfully and 
abſolutely ſeiſed in fee ſimple, and. that be had. a Food. right, 
Vall power, and lawful and abſolute | authority to convey ; that by 
virtue of this conveyance the Plaintiff entered and was poſſeſſed 4 
and fulfilled all his covenants. and agreements. © Yet proteſting 
that J. Wright did not in his life time well and truly - obſerve 
Ec. and that the ſaid Defendants have not nor have any of them 
ſince the death of the ſaid F. Wright well and truly. obſerved 
Bf. any of the covenants' clauſes and agreements in the ſaid 
indenture contained on cher part. and behalf reſpeclively to be 
obſerved, Sc. in fact the ſaid Plaintiff ſays that the ſaid 
i; Wright had not at the time of making the ſaid indenture nor 
at any time before or fince good rigbt full power and lawful 
and abſolute authority or. any right power or authority what tocver” 
10 convey or aſſure the | ſaid piece or parcel of arable land or any 
bart thereof to the ail Plaint! if bis heirs and affigns i in manner 


Rule abſolute. ' 


13 


1790. 
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BAM HORD 
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Nov. 13th. 


A. afier 
granting 
certain pre- 
miſes in fee 
to B., and 
after war- 
ranting the 
ſame againſt 
himſelf and 
his heirs, co- 
venanted, 
that not- 


withſtanding 


any act by 
him done to 
the contrary 
he was ſeiſed 
of the pre- 
miſes in fee, 
and that he 
had full 
power, &c. 
to convey the 
ſame; he 
then cove- 
nanted for 
himſelf, his 
heirs, exe - 
cutors, and 
ad miniſtra- 
tors, to make 
a cart- way, 


and that 3. 


ſhould 
quietly enjoy 
without in- 
terruption 
from him- 
ſelf, or any 
perſon 
claiming | 
under him; 
and laſtly, 
that he,; 
his heirs, 


and aſſigns, and an pe bas hike under bim, mould 3 Gather YO Held, that the 

- intervening general words,“ full power, Ic. to convey,” were either part of the preceding ſpecial cove- 
vent; or, if not, that they wers We by all (de. 0; her 

bis heirs, | 


r Y | 
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ſpecial covenants a the acts of himſelf and 
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1799. aforeſaid or in any manner whatſoever ; (a) by reaſon whereof 
| . | afterwards and after the making of the ſaid indenture and the 
b. death of the ſaid J. Wright to wit on Vc. one Edward Chili 

"'WxiGur, 

and Mary his wife then being and claiming to be lawfully and 
Tightfully ſeiſed of and in the ſaid piece or parcel of arable land 
with the appurtenances in their demeſne as of fee in right of the 
ſaid Mary and having a lawful right of entry 1nto the ſame in 
right of the ſaid Mary by a lawful (5) and rightful title not deriv- 
. ed by from under or by means of the ſaid indenture or by from 
1 or under the faid Plaintiff required the ſaid Plaintiff to deliver 
up the poſſeſſion of the ſaid piece or parcel of arable land to 
„ them the ſaid Edward and Mary or to become tenants thereof 
"eo MC. to hold the fame of the ſaid bart and Mary at and 
5 under a certain | yearly | rent to zwit the W rent of thirteen 


(a) Aa the Plaintif'i in this . meant to 6 PORE or rea 1 be 
oy on the covenant by J. Wright that | made by him upon his title.“ 80 in Hun: 
he had good right, Full fower, and lawful | V. Cope, Cop. 243. where the Plaintif, to 

' authority to convey, it it ſeems that after ne- an avowryforrent, pleaded certain acts of the 
; gativing the Defendant's title to convey | Lieder” „whereby he was deprived of the uſe 


5 oe 8 . Find he need not have. proceeded t to ate an evic- | of the premiſes,” without averring eviction, 
- ++ 742 Yon ; for, on a general covenant, the breach | Lord Manyfeld ſaid, that the leſſee cer tainly 
v muy be as general as the covenant: Brad-/| ſhould have pleaded eviction, and the facts 


5 Ae Here 9 Co. 60, 5. Co. Ent. 117. 4. ſtated might have been ſufficient. for the 
e Wks” Cro. Fac. 304- 8. C. Maſcot v. Ballet, jury to have found a verdict i in his favour; 


Cre. Fac,” 369. -Glinefter v. Audley, Sir | andthe plea was held il. | 

+ +... VF, Rapmond, u. Mooton v. Hels, 1 Mod. 1 (5) The caſes of Fofter v. an Tarn = 

e, " wilt> eed, Per Cur. Holder v. Taylor; | Rep. 61). and Hoag-ſon v. The Eaſt India 

2% . Indeed, it may be queſtionable Company, 8 Term Rep. 278. have now 

Whether the averment, that ZE. Child and completely ſettled that an allegation of 

1 Mary bis wife claimed to be lawfully Teiſed | lawful 780 is ſufficient, without ſetting 

: 4 Aoi mi of the premiſes, and required the Plaintiff out that title, But the Plaintiff muſt ſhew 

We 45 jo Ne ah bg dog or to 55 ö in ſome manner that the title of the perſon 

dd them, and that unleſs he had accordingly. entering upon him is not derived from him- 

dbdocome their tenant, he would have been ſelf; and a mere averment that he had 

ar TOW eee 8 eviacd, and that he did become their te- law ful title,“ without this qualification, 

„ SO 00 HIS fhrewing any entry by E. would be bad aſter verdict. Kirby v. Hans- 

0 ul and his wife, or any actual diſturbance Ie Cro. "Fac. 315, Noten v. Hell, 

e by them to authorize him in ſo doing, can be 2 Saund. 177. 1 Lev. 301. 1 S. d. 466. 

 . aid to be ſuch an averment of ebiction as the [ 1 Mod. 290. S. C. Fenkins, 340. This 

| . Jaw- requires in caſes where any averment of may be done however by averring gene- 

e this kind is neceſſary. In Fofter v. Pier/on, || rally, that the perſon evicting bad Jawful 

„ ooutatiels 4 Term Rep. 620. n. (a) it was admitted that title before the date of the grant 

tie erlaion need not be alleged to have been to the Plaintiff. Sinner v. Kilbys, 

e 7 by legal proceſs; bot ſome eviction muſt. be 1 Shower 70. "Prodiir v. Newton, 2 Lew. 37. 

, ſhewn; for Shepherds Touchſtone, c. 7. p. 170. Buckby v. Williams, 3 Lev. 32 3. Jordan 

ſpeaking of « covenant for quiet enjoy- v. Tells, Caſ. temp. Hardæu. 172. per Ld. 

ment, and difturbances lawful and unlawful, Hardwicke, and this I Was gn in 
 Tays, and in all caſes where any perſon 8 v. ö ©, 

. hath title, the covenant is not broken until 
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pounds to be therefore paid by the ſaid Plaintiff and would then 1599. 
and there unleſs the ſaid Plaintiff had ſo delivered up the poſ- de 
ſeſſion thereof or become ſuch tenant of and ſo held the ſame i 
have ejected evicted expelled put out and amoved the ſaid Waieur. 
Plaintiff from and out of the poſſeſſion thereof whereupon the | 
faid Plaintiff to prevent his being obliged ſo to deliver up the 
poſſeſſion thereof or being ſo ejected evicted expelled put out 
and amoyed then and there was forced to and did become ſuch 
tenant thereof to and ſo held the ſame of the ſaid Edward 
and Mary whereby c. alleging the Plaintiff's loſs in being 
deprived of his fee · ſimple, and being obliged to hold as tenant ; 
his having laid out money on the premiſes previous to his know- 
ledge of the badneſs of 7 Wright's title, and his having paid 
a large ſum to E. Child and Mary his wife for the meſne 
5 profits. | 
3 Defendants prayed. oper - of the 1 1 it was read 
to them i in theſe words, 4 207, “This indenture made, Ec. wit- 
nelſſeth, that the ſaid J. Wright, for, and in conſideration of the 
ſum of 180 J. of lawful money of Great Britain, to him in 
hand paid by the ſaid Plaintiff, at or before the ſealing and 
delivery of theſe preſents, the receipt whereof is hereby 
acknowledged, hath granted, bargained, fold, enferffed, and 
confirmed, and by theſe preſents-doth fully, clearly, and abſolutely 
| grant, bargain, ſell, enfeoff, and confirm unto the ſaid Plaintiff and 
i" to, his heirs and aſſigns, all that piece or parcel of arable land (de- 
1 {bing it) with the appurtenances and the reverſion and rever- 
ſions, remainder and remainders, rents, iſſues, yearly, and other 
* profits of the ſaid premiſes, and every part and parcel thereof; 
and all the eſtate and eſtates, right, title, intereſt, uſe, truſt, claim 
and demand whatſoever, in law or equity, of him the ſaid F. 
Mriglt, of, in, to, or out of the ſaid premiſes, every or any part or 
parcel thereof; To have and to hold the ſaid piece or parcel of 
arrable land, hereby granted, bargained, ſold, enfeoffed, and con- 
firmed, or mentioned, or intended ſo to be, and every part and 
parcel thereof, unto the faid Plaintiff, his heirs, and aſſigns for ever, 
to and for the only proper uſe and behoof of the ſaid Plaintiff, his 
"heirs and afligns, abſolutely and for ever, without any condition, 
redemption, truſt, or revocation whatſoever, and to and for no 
other uſe or uſes, intents, truſts, or purpoſes whatſoever ; 3 and the 
aid J. Wright and bis heirs, the afore ſaid Prece or parcel of” arable © ; 


Land, erely granted. or e, or intended to be hereby granted 
a 0s” WS ND uns 


* GASES IN MICHARELMAS TERM 
1799. wnto the ſaid Plaintiff, or his heirs, againſt him the faid J. Wri ght, 
Browns 5 and his heirs, ſhall, and will warrant and for ever d. efend by theſe 
weer 1 preſents. And the aid . Wright for himſelf, his heirs, executors, 
and adminiſtrators, doth covenant and agree to and with the ſaid 
Plaintiff, his heirs and aſſigns in manner and form following, that is 
to ſay, that he the ſaid . Wright for and notwith/landing any thing 
by bim done to the contrary is lawfully and abſolutely ſeiſed of the 
ſaid piece or parcel of arable land hereby granted, of a good, ſure, 
perfect, lawful, abſolute, and indefeaſible eſtate in fee-ſimple, 
without any manner of condition, limitation, uſe, or truſt, or any 
other reſtraint, matter, or thing whatſoever, to alter, change, charge, 
defeat or determine the ſame; And that he hath good right, full 
power, and lawful and abſolute anthority to convey and afſure the 
ſame to the ſaid Plaintiff, his heirs and aſſigns, in manner aforeſaid; 
and the ſaid J. Wright for himſelf, his heirs, executors, or admi- 
niſtrators, doth further covenant and agree to and with the ſaid 
Plaintiff, his heirs and aſſigns, that he the ſaid . Wright ſhall and 
will, as ſoon as convenient, ſet out, at the expence of the ſaid Plain- 
tiff, a cart- way to the ſaid piece or parcel of arable land, through 
another field in the poſſeſſion of William Triggs ; F which e cart-way, 
when ſet out, the ſaid J. Wright and his tenants are to have a free 
paſſage to and from the farm belonging to the ſaid 75 Wright, now 
in the occupation of the faid William Triggs, without allowing any 
thing for the ſame ; And that he, the aid Plaintiff, his heirs and 
aſſigns, ſhall and lawfully may, at all times hereafter, peaceably 
and quietly hold and enjoy the aid p piece or parcel of arable land 
hereby granted, and receive the rents and profits thereof to his 
and their own uſe and uſes, without any manner of let or inter- 
ruption of the ſaid J. Wright, or any other perſon or perſons 
claiming under him: And laſtly, that he the faid "Fe Wright, his 
heirs and aſſigns, and all other perſons claiming, or to claim any 
eſtate or intereſt of, in, or to the ſaid premiſes, or any part thereof, 
by, from, or under him, ſhall, and will from time to time, and 
at all times hereafter, make, ſuffer, and execute, or cauſe to be 
ſuffered and executed, all and every ſuch further and other lawful 
and reaſonable act and acts, aſſurance and conveyances in the law 
| whatſoever, for the better and more. perfect aſſuring and confirming 
of the ſaid piece or parcel of arable land, unto the faid Plaintiff, his 
heirs and aſſigns, as by his or their Counſel learned i in the law of this 
realm, ſhall be reaſonably deviſed, adviſed, or required. Ia witneſs 
| © whereof 
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whereof the ſaid parties to theſe preſents have hereunto ſet their 
Hands and ſeals the day and year firſt above- written.“ 

The Defendants then demurred, and aſſigned for cauſes, © that 
the ſaid indenture here brought into Court and in the ſaid 
declaration mentioned doth not contain any covenant or warranty 
of title to or of right power or authority to convey or aſſure the 
aid premiſes in the faid declaration mentioned or any part 


thereof or for the enjoyment of the ſame by the ſaid Plaintiff or 


his heirs other than againſt the ſaid J. Wright deceaſed and his 
heirs or other perſons claiming under him And for that the ſaid 
Plaintiff hath not in the ſaid declaration alleged or ſhewn any 


defect of title to the ſaid premiſes or any part thereof ariſing 


from or by reaſon of any thing done by the lard J. Wright or 
his heirs or any perſon or perſons claiming under him or any 
eviction interruption moleſtation or diſturbance done committed 
or occaſioned by the ſaid J. Wright or his heirs or any perſon or 
perſons. claiming under the ſaid J. Wright And alſo for that the 


ſaid declaration is in other reſpects defecti ve and inſufficient,” | 


Joinder i in demurrer. 
Milliams Serjt. in ſupport of the demurrer The great Aten 
1 this caſe is, Whether the covenant on which the breach is 


aſſigned ought or ought. not to be. confined. to the acts of Fames 


4 Wright and his heirs * Ve contend, that eviction by a ſtranger i is no 
breach of the covenant. In conſtruing this covenant the Court 


will collect the intention of the parties, not merely from the words 


of the covenant itſelf, but by contraſting it with the other parts of 


the indenture: and it was wich the view of enabling the Court to 


do this that the Defendant prayed yer. The intention of the 
parties appears to have been, that vant words © notwithſtanding 


any act by him done 'to the contrary” in the firſt covenant ſhould 


_ qualify and reſtrain the ſecond covenant. f When the grantor has 
in the firſt clauſe only covenanted that he was ſeiſed in fee not- 


withſtanding his own acts, it would be a very ſtrained conſtruction 


to hold that he intended in the next clauſe to covenant that he 
had a right to convey, notwithſtanding the acts of all the world. 


The covenant for title, and the covenant for a right to convey, 


are ſy nonimous covenants, and muſt receive the ſame conſtruction. 
The meaning of the covenant in queſtion is further explained by 
the warranty, and by the covenant for quiet enjoyment; the former 
being only a qualified warranty againſt himſelf and his heirs ; and 
che latter a ſpecial covenant that the grantee "hall enjoy without 
Vor. 5 VVV : Interruption 
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interruption from him or any perſon claiming under him. It is. 


not an unuſual thing for the Court, in conſtruing covenants; to 
put a ſenſe upon them which is againſt the words, provided it be 
warranted by the apparent intention of the parties. Thus in the 
Earl of Clanrickard's caſe, Hob. 273. a covenant for further aſſur- 
ance of an eſtate was reſtrained to a third part. In Broughton v. 
Gonway, Moore 58. a condition that the vendor would not do, nor 
had done any act to diſturb the vendee, but that the vendee ſhould 
hold and enjoy without the diſturbance of the vendor or any other 


perſon, was held to be confined to acts done by the vendor, on the 


ground of the latter words being referable to the former. So in 


an action on a covenant © that lands were of the value of 1000/. 
*66 fer annum, and ſhould ſo continue notwithſtanding any act done 


or to be done by the covenantor, the covenant was conſtrued 


by the reſtrictve words in the ſecond member of the ſentence, and 


| though the lands were not worth 10co/. per annum at the time of 


the covenant made, yet as no act was ſhewn to have been done 


by the covenantor to make them worth leſs, the breach was held 
ill. Rich v. Rich, Cro. Elix. 43. Still ſtronger, however, | is the 


caſe of Nervin v. Munns, 3 Lev. 46. There were four covenants : 


- the firſt for ſeiſin in fee; the ſecond for right to convey ; the third 


againſt incumbrances, and the fourth for quiet enjoyment, The firſt, 
third and fourth, were expreſsly reſtrained to the acts of the grantor, 
his father and grandfather, and the ſecond was unlimited. The whole 


Court agreed that the covenants were diſtinct and ſeveral, and 


three Juſtices, in oppoſition to North Ch. J. held that the firſt and 
| ſecond covenants, though diſtin, were ſynonimous - and therc- 


fore, as the grantor had firſt covenanted againſt his own acts, it 


could not be in ended that he ſhould immediately afterwards, in a 


covenant to thy ſame effect, covenant againſt all the world. And 
they alſo took a diſtin ion which will afford an anſwer to all the 


caſes which may be oited' on the other ſide, as well as to Crayford 


v. Cra Mord, Cro. Car. rob. and Hughes v. Bennet, Gro: Car. 495. 


Sir William Jones, 40g. relied on by .North Ch. J., namely, that 


in thoſe caſes the covenants were of divers natures, and concerned 
different things, although relating to the ſame land; 
Shepherd Serjt. contra, The argument of the 8 ſide at amounts 
to this, that as ſome of the coyenants. in this deed are of a ſpecial 
nature, the Court muſt borrow, the reſtrictions introduced into 
them, and engraft them on the general covenant. But this mode 


of conſtruction cannot be adopted without laying down a general 


8 . 


8 | pn | nle 
* * "$5 . | 0 $ X'S 0 IT 

- 9 wy a Wot 4 
- - 


IN-THE FORTIETH YEAR OF GEORGE m. 1 


rule chat wherever a covenant againſt the acts of the grantor only 1799. 


is inſerted in a deed; all other covenants, however general, muſt be/ 1 

7 IN 

reſtrained thereby. The.queſtion, therefore, muſt be, not whether „ 
RIGHT. 


the Court ſhall borrow from a ſpecial covenant in order to reſtrain 
a general one, but whether both are not in effect one covenant. 
The diſtinction ſeems to depend on the words with which the ſecond 
member of the ſentence is introduced. Thus in Broughton v. 
Conte, Dyer 240. where the covenant againſt the acts of the 
covenautor was followed by the words © but that the allignee may 
enjoy without diſturbance of any perſon * the Court conſidered 
the latter words to be only a continuation of the covenant. To the 
fame effect is Piles v. Jervies (a), Dyer 240. in the margin. Theſe 
caſes expreſsly proceeded on the meaning of the word © but,” | 
and cannot therefore be applied to this caſe, where the ſecond 
member of the ſentence is introduced by « and that, which diſ- 
Joins i. it from the firſt, and makes it a ſeparate and diſtin& cove- 
nant, In Rich v. Rich the. covenant ſeems clearly to have 
contained but one ſentence; and as to Lord Clanrichard's caſe, it 
cannot apply ; for, as only one third part of the eſtate was con- 
veyed, the covenant for aſſurance of the eſtate could only extend 
to that third part. Of Nervin v. Muns it is ſufficient to obſerve 
that, after ſtating a difference of opinion in the Court, it concludes 
with fed adjornatur. The caſe of Sir George Trenchard v. H. oſtins, 
Winch-91, 9a, 93. was a covenant that there was no reverſion in 
the Crown notwithſtanding any act done by the covenantor ; ; and 
the Court held, that the words“ notwithſtanding any act done,” 
reſtrained the general ſenſe of two preceding covenants, for ſeiſin 
in fee and power to ſell. But that caſe was afterwards reverſed, 
as appears from a manuſcript copy of that book, as well as from 
1 Sid. 328. though Sounders, who was Counſel for the 
Plaintiff in Gainsforth v. Griffith, 1 Saund. 60. by attempting 
to diſtinguiſh that caſe on the grounds of the firſt judgment, * 
not ſeem to have been aware of the ultimate deciſton (8). 
Gainsforth v. Griffith it was agreed, that a particular LEW 
in fact may reſtrain a general covenant in law; as in Noles's caſe, 
# Co. 80. - But it was laid down, that an expreſs general covenant 
in fac cannot be reſtrained by a Porn. covenant in fac, ualels 


(a) See "his Fo 115 out in a note to | K. B. Fones and the other Taitices, 3 | \ 


"Gainsforth v. Griffith, 1 54. 59. * Mit, | Whitelack, held rhat the Jodgment below 
Serjt. Williams. | | ſhould be [reverſed ; but it is added, mes 


\ 


(5) In Siderſin | the Court, F ſpeak n 7 of | fuit dit que nul reverſal Fai enter; ideo guære. | 
4bat caſe, 19 7 that on a writ of error in . | | 
A the 
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the latter can be conſtrued as part of the former. Therefore, in 
à covenant on the aſſignment of a leaſe, that it was a good and 
indefeaſible leaſe, and that the aſſignee ſhould quietly enjoy, 2 
without any let or diſturbance of the aſſignor, the firſt covenant 


was held to extend to the act of a ſtranger, unreſtrained by the 


latter covenant. So where 4. covenanted that he was ſeiſed in 
fee notwithſtanding any act by him done, and that the lands were 
of a certain annual value; the latter was held an abſolute cove- 


nant, that the lands were of ſuch a value. Hughes v. Bennett, Cro. 
| Car; 495 · Sir Mm. Jones, 403. HS; G. To the ſame effect is 
Cranford v. Crapford, Gro. Car. 106. a vendor is always at liberty 


to covenant for ſuch an eſtate as he really has, or for an indefeaſible 
eſtate; if he adopts the latter method, he muſt be reſponſible 
accordingly. - Thus where ff. covenanted that he was ſeiſed of a 


good eſtate in fee according to the indenture made to him by IV. 


(of whom he had purchaſed,) the covenant was held abſolute ; for 
the reference to the conveyance by M. ſerved only to denote the 
limitation and quality of the eſtate, and not the defeaſibleneſs and 


indefeaſibleneſs of the title. Cooke v. Fownds, 1 Lev. 40. 1 Kel, 95. 
S. C. The ſtrongeſt caſe, however, on the conſtruction of cove- 


nants to ſecure title, is Fobnſon v. Proctor, Neto. 175. Where 4. 


having granted the whole of a leaſehold eſtate of which he had but 
a moiety, and covenanted for quiet enjoyment of it againſt His own 
48, was, under this covenant, held liable on the entry of thoſe 


who were entitled to one moiety. . be only difference between 


that caſe and the one on this record i is not much in the Defendant' 8 

favour, vix. that J. M. inſtead of having a moiety only, had no eſtate | 
to convey : Should this demurrer prevail, it will eſtabliſh this prin- 
; ciple, that wherever there is any one ſpecial covenant in a convey- 


ande, all che __ covenants in the lame 1 muſt be reſtrained 


Heb pu 


Lord 3 Ch. oy This he comes * 5 "HR on 


ö Jae, under the following circumſtances. The action is 
brought by Thomas Browning, who appears on theſe pleadings 
ds be the purchaſer of an eſtate of inheritance in fee, and it is 


brought againſt the preſent Defendants who are the perſonal repre- 
ſentatives of the vendor James Wright, and are bound by certain 


; f covenants which are ſet forth upon this record. The Plaintiff 
5 declares, that by indenture made on the 12th of Omer 1787 


between James Wright the teſtator of the Defendants on the one 


ban and by. oma : «OY. the Fc, Thins on the other x part, 
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in conſideration of 180/. paid, James Wright fully, clearly, and 1799. 
abſolutely” granted, ; bargained, ſold, enfeoffed, and confirmed T7 


B 
| certain piece of land, deſcribing it. Now theſe words“ granted, bar- . 


gained, ſold, enfeoffed, and confirmed,” certainly import a covenant Waicur. 


in law, the effect and meaning of which would be affected by the 
ſubſequent words of the indenture. After the babendum to Thomas 
| Browning, his heirs and aſſigns, follows this qualified warranty : 
4 And the ſaid Fames and his heirs, the aforeſaid piece of land, &c. 
£0 the ſaid 'Thomas Browning and his heirs, againſt him the ſaid 
Famer and bis heirs, ſhall and will warrant and for ever defend by 
theſe. preſents.” This is not a general warranty againſt all man- 
kind; but againſt the acts of James Wright and his heirs only. 
Then” follow certain covenants in theſe words. © And the faid 
Jamet Wright for himſelf, . his heirs and aſſigns, doth covenant 
and agree to and with the ſaid Thomas Browning, his heirs and 15 
afſigns'in manner and form following, that is to ſay, That he the jo 
ſaid James Mrigbi for, and notwithſtanding any thing by him 
done to the contrary, is lawfully and abſolutely ſeiſed of the ſaid 
piece, tc. hereby granted of a good, ſure, perfect, lawful, abſolute, 
and indefeaſible eſtate in fee-ſimple, without any manner of con- 
S Jition, limitation, ' uſe, ' truſt, or any other reſtraint, matter, or 
ming whatſoever, to alter, change, charge, defeat, or determine the 
fame.” Then follows the covenant on which the preſent queſtion 
uiſes: 4nd that he hath good right, full power, and latful and 
 abſolute/authority to convey and aſſure the fame to the (aid Thomas - 
Brotoniny, his heirs and aſſigns, in manner Herald, After this 
comes a covenant concerning a riglit of way, which has no relation 
to this caſe, except that it may not be immaterĩal to obſerve, that 
this covenant- is: introduced by the words i And the Taid' James for - 
himſelf, his Wein executors, and adminiſtrators, doth further cove- 
nant and agree,” which are the initiatory words of the firſt covenant, 
and which. are not uſed. at the beginning of what is called hd | 
ſecond. covenant-. Perhaps, this may be conſidered as à critical 
obſervation. in a caſe which does not require it. But as what i is 
called the ſecond. covenant is only introduced by the words And 
chat, and in the third (or what may be called the ſecond) cove- 5 
nant, the name of the covenantor is again introduced as further —— 5 
tovenanting,cit ſeems to have been the intention of the parties that = 
ft the matters which are inſerted before the repetitiom of theñjniti-— 
tory words, ſhould be conſidered s one covenaut. This point, 
indeed, is vor peceſſury to the 1 of . But even on he 
Yoon IV. 85 ; „ Dh 0h I 
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1799. eritical du b 0d which I have ſuggeſted, it would not. be unfair 


to hold that what has been ſtated at the bar as two covenants, is in 
fact but one. And if this were granted, there would be an end of 


the whole argument. The grantor then covenants for the quiet 


enjoyment of the grantee, without any manner of let or inter- 
ruption of the ſaid James Wright, or any manner of perſon or 
perſons claiming under him.“ So that it is clear, that this covenant 


does not apply to the acts of any perſons not claiming under 'Fames 


Wright ; and in this reſpect i it agrees with the effect of the warranty, 
and with the words in the introductory part of the firſt covenant, 


The laſt covenant is, that James Mrigbt, his heirs and aſſigns, and 
all perſons claiming any eſtate or intereſt to, from, or under him, 


(which tallies with the warranty, and with the introductory words to 


the firſt covenant. and laſt covenante,) would make. ſuch further 
aſſur ance as ſhould be thought neceſlary. It is certainly true, that 


the words of a covenant are to be taken moſt ſtrongly againſt the 


9D 


covenantor ; but that muſt be qualified by the obſervation that a due 


| regard muſt be paid to the intention of the parties as collected 


from the whole context of the inſtrument. This tranſaction is a 
purchaſe of an eſtate of, inheritance j in fee, and. the firſt queſtion is, 
What will be the nature and effect of a conveyance. carrying ſuch 2 
contract into execution? If a man purchaſe an eſtate of inheritance 


| and afterwards fell it, it is, to. be underſtood primd facie that he ſells 
the eſtate as be received it: and the purchaſer takes the premiſes 
granted by him with covenants: againſt his acts. If the vendor has 


taken by deſcent; he covenants againſt his acts and thoſe. of his anceſ. 
tor; and if hy deviſe, it is not unuſual for him to covenant againſt 
the acts of the deviſor as well as his own. In fact, he ſays, I ſell this 
land in the ſame plight that I received i it, and not in any degree made 
worſe by me. It was argued, that if this were ſo, a man who has only 


_ an eſtate for life, might. convey an eſtate infee; and yet not be liable 


to the purchaſer. This ſeems at firſt to involve a degree of injuſ- 


tice, but it all depends on the fact, whether the vendor be really 


putting the purchaſer into the ſame ſituation in which he ſtood 
himfelf. If he has bought an eſtate in fee and at the time of the 
re- ſale, has but an eſtate for life, it muſt have been reduced to that 
eſtate by his on act, and in that caſe the purehaſer will be pro- 


| tected by the vendor 8 covenants againſt any act done by himſelf. 
But if the defect in his title depend upon the acts of thoſe Who 
pnorantly pro- 
poſes to another perſon to and in his firuation, neither nerd 


had the eſtate before himf and he honeſtly but 
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or Inlſtice can enſue. ' What is the common courſe of buſineſs 
in ſuch a caſe ? An abſtract is laid before the purchaſer's counſel ; 
7 though to à certain extent he relies on the vendor's covenants, 
ſtill his chief attention is directed to aſcertaining what is the 
| eftate, and how far it is ſupported by the title. The purchaſer, 

therefore, not being miſled by the vendor, makes up his mind 
whether he ſhall complete his bargain or not, and if any doubts 
ariſe en the title, it reſts with the vendor to determine whether he 
Will fatisfy thoſe doubts by covenants more or leſs extenſive. Primd 
facie, therefore, in the conveyance of an eftate of inheritance, we 
are led to expect no other covenants than thoſe which guard againſt 
dhe acts of the vendor and his heirs. With reſpect to the convey- 
ance of leaſehold eſtates, this is not always ſo, and there is an 
obvious reaſon why this ſhould not be ſo. Some of the caſes reſt 
on the diſtinction between freehold and leaſehold property, and in 
the caſe cited from that excellent book the Reports of Saunders made 
more excellent by a late edition, the eſtate was leaſehold. All the 
muniments of a freehold eſtate, and every thing which can illuſtrate 
the title i is in poſſeſſion of the vendor; but this is ſeldom the caſe 
with reſpect to leaſeholds. With regard to many eſtates in this 
town, held under the Duke of Bedford and the Duke of Portland, 
it would be next to impoſſihle to ſhew any thing but the leaſe 
itſelf; the vendors could not produce the muniments of their eſtates 
which are depoſited in the family cheſts of thoſe noblemen. It 

ſometimes happens, therefore, that parties require covenants in 
2 aſſignments of this kind of property which are not required i in con- 
veyances of freehold; ſuch as, an abſolute covenant that the 
vendor holds a valid and indefeaſible leaſe. | 
But even where covenants of this kind are introduced, if the 
words of the deed be that © he covenants' i in manner and form 


_ aforeſaid,” the Court will look to the former part of the inſtru- 
ment i in order to aſcertain the ſenſe in which the covenant is to be 
taken. So in the caſe of The Duke . "Northumberland v. Erringion | 


- — 


and Otbers (a) where the Defendants covenanted for themſelves 
Jointiy and fſeverally- in manner following,” and the deed was ſo 
inaceurately drawn, that primd | facie ſame: of the covenants 
Y appeared to be joint, and ſome «ſeveral, the Court of King's 
Bench held, that the general intent of the parties was to be con- 
fidered, and that the prior words extended to all the ſubſequent 


covenants, and made . all Joint and ſeveral, In the preſent 
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1799 ab a have got thus far. It is quite clear with reſpec to 
— we warranty that it was not the intention of the grantor to war- 
1 rant the title againſt any perſons but himſelf and his heirs. It 
| Waneß. is equally clear, that it was not his intention to covenant for 
| quiet enjoyment againſt the acts of any but himſelf and his heirs: 
nor was it his intention to make the covenant for further aſſurance 
: extend to any other perſons. We find all theſe limited covenants 
in an inſtrument of purchaſe, in which we ſhould not expect obli- 
gations of greater extent. Then there is one part of the inſtrument 
which, if it be taken as a ſubſtantive unconnected covenant, and 
not part of the firſt covenant, which, however, I think might be 
done, raiſes the preſent queſtion. It has been argued, that this 
demurrer cannot be allowed without laying down this principle; 
that any ſpecial covenant in a deed will reſtrain all the general 
ceovenants. If that conſequence would neceſſarily enſue, I admit, 
tdthat the demurrer is not to be ſuſtained. But, I take that to be an 
| inaccurate ſtatement of the caſe. The queſtion is not whether a 
ſpecial covenant will reſtrain a general one, but whether the par- 
ticular covenant on which the action is founded be general or 
ſpecial; And my opinion, upon conſidering the whole deed, is, 
that it is a ſpecial one. What would be the uſe of any of the other 
covenants if this were general? It would be of little ſervice to the 
grantor to inſiſt that the warranty, and the covenants for quiet 
enjoyment and further aſſurance, were ſpecially conſined to him- 
ſelf and his heirs, if the grantee were at liberty to ſay, ] cannot 
ſue you on theſe covenants, but I have a cauſe of gion. ariſing 
Fo upon a general covenant which ſuperſedes them all. It appears 
to me from the words and context of the deed, what is ſuch caſe 
ve ſhould be driven to ſay; that the grantor intended at the ſame 
ume to give a limited and an unlimited warranty... The true mean- 
ing, therefore, of the covenant is, that the grantor has power to 
convey and aſſure according to the terms uſed, to which terms he 
refers by the words * in manner aforeſaid; namely, :for, and 
notwithſtanding any thing by. him done to the contrar . 
With reſpect to the caſes which have been cited, it is a be 
3 that when a general prineiple for the conſtruction of an 
inſtrument is once laid down, the Court will not be reſtrained | 
from making their own application of that prigciple, becauſe. there 
are caſes in which: it may have been, applied, in à different man- 
ner (e). The principle being once acknowledged, the..ouly WF ; 


Rf 


. (a) Tue came doarine was laid down * Lord * in dhe caſe of Lord Waljale v. 
VV rere, f. „„ . 
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difficulty conſiſts in making the moſt accurate application of it. 
In Trenchard's caſe, the eſtate on which the covenants in queſtion. 
aroſe was granted under letters patent by the crown; but thoſe 
letters patent are not ſtated in any of the reports. We know, 
however, that in grants of lands by the crown, it is uſual to reſerve 
a reverſion, which reverſion the grantee cannot bar. The grantee 
having enjoyed the eſtate: for a conſiderable time, ſold to the 


that he was ſeiſed in fee: ſecondly, that he had good power to 
| convey ; and thirdly, that there was no reverſion in the crown 
not evil hſtunding any act done by him. The eonteſt in the cauſe was 
to apply the concluding words of the third covenant to the two 


different Courts before whom it was argued; and the only ground 


decided that the words were not connected with the firſt covenant 
is this, that they conſidered it to have been the intention of the 
parties that the vendor ſhould enter into an abſolute covenant for 
his ſeiſin i in fee in all caſes but one; namely, that he ſhould not 
be liable on the objection of a reverſion exiſting in the Crown, 
unleſs that reverſion appeared to have been veſted in the crown by 
his own acts. The caſe of Johnſon v. Proctor, in Yelverton, pro- 
ceeded on the principle on which this demurrer may be decided, 
vis. that the covenant is to be conſtrued according to the i intention 
of the parties. There the grantor having ſtated in the recital that 
he was intereſted in the whole of the premiſes, when in fact he 
was. intereſted i in a moiety only, the Court would not permit him 
to contend that a covenant for quiet enjoyment “ notwithſtanding 
any act done by him,“ was ſatisfied by a compliance with the mere 
words of that covenant in a caſe where the grantee had ſuffered 
eviction not in conſequence of any act done by the grantor, but 
in conſequence of the badneſs of his title. The recital itſelf amounted 
to a watranty. Gainsforth v. Gri ith was a caſe of leaſehold property. 
The firſt covenant there was, for an indefeaſible title, and was a 
ſeparate and diſtinct covenant; and the ſecond was for quiet enjoy- 
ment, notwithſtanding the aſſignor's own acts. He ſeems, there- 


but that you ſhall enjoy under that title without any interruption 
from me. The nature of the aſſurance ſhews it to have been the 
intent of the parties that the words in the laſt covenant ſhould not 
Vor. II. 5 | H 5 attach 


upon which I can ſuppoſe that Court to have proceeded, which 


fore, to have ſaid, I not only covenant for the goodneſs of my title, | 
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- Plaintiff in the action, and entered into three covenants. Firſt, _ 


prior covenants; there was a great difference of opinion upon the 
ſubject, not only between the individual Judges, but between the 
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attach upon the firſt. Coming lately F IO x Court of Equity, 
I may be allowed to refer to a caſe there, though perhaps not of 
the higheſt authority in a Court of Law. It is the caſe of Fieler 
v. Studley, Caf. temp. Finch go. There the deed contained one 
general covenant for lawful power to convey, but all the other 
covenants had reſtrictive words as here. The grantee having ſued 
; the grantor on the general covenant, the Court of Chancery 
reſtrained him from proceeding. Now this muſt have been done 
on the ground of the intent of the parties appearing on the inſtru- 
mhnt ; ſince that intent, and the conſequent legal effect of the 
inſtrument, could only be collected from the inſtrument itſelf, and 
not from any thing dehors, In the ſame manner the intent of the 
parties to the covenant on which this action is brought is to be col- 
lected from the warranty, from the other covenants, and from the 
prim. fucie nature of a purchaſe of. a freehold eſtate. Upon the 
whole I am clearly of opinion, that this is not a covenant againſt 
all the world, but that it is either part of the firſt covenant which 
is ſpecial, or if a ſubſtantive covenant, muſt by reference to the 
whole context of the deed be conſidered a ſpecial covenant. 
BorLIR J. My Lord has ſo completely exhauſted the caſe 
that I need do little more than ſubſcribe my general aſſent. Some 
things are extremely clear. In the conſtruction of agreements and 
covenants, the intention of the parties is principally to be attended 
to. In conveyances of this ſort, the uſage of the profeſſion alſo 
"deſerves conſiderable attention. According to the ancient mode of 
conveyance, deeds were confined to a very narrow compaſs. The 
words grant and enfeoff P amount to a general warranty in law, 
and have the ſame force and effect. The. covenants, therefore, which 
have been introduced in more modern times if they have any uſe 
beſides that of ſwallowing a quantity of parchment, are intended 
for the protection of the party conveying; and are introduced 
for the purpoſe of qualifying the general warranty which che old 
common law implied. This has been clearly ſettled ever ſince 
Nole's caſe. We do not do juſtice to the parties unleſs we look to 
the whole deed, and infer from that their real intention. Cove- 
nants being intended for the benefit of the party conveying, let us 
| ſee how this Defendant has protected himſelf? He has expreſsly 
told us in one part of the deed that he means to covenant againſt 
bis own acts, and are we to ſay, that he has in the ſame breath 
covenanted againſt the acts of all the world? This would be highly 
inconſiſtent. If the Court is driven to ſay that theſe two covenants 
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& notwithſtanding any act by him done; 
ing any act by him done, if he meant to covenant againſt the acts 
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muſt ſtand together, they muſt do ſo by pronouncing judgment on 


the words of this particular clauſe, and ſhutting their eyes againſt 


all the other parts of the deed. I am inclined to think that the 
perſon who drew this deed intended that the two clauſes ſhould 


form but one covenant: but that not having ſtrength of mind 


' ſufficient to carry him through one continued ſentence of ſo great 


a length, he ſtopped, and introduced the words“ And that” which 


have created all the difficulty. Srike out theſe words and the caſe 


18 a8 clear as the ſun, The covenant would then ſtand thus: 
The grantor covenants that notwithſtanding any act done by him, 


he is (eiſed of the eſtate, and hath good title to convey. The two 


clauſes are ſynonymous. Many words have been uſed, though 


they mean but one thing. The grantor has ſaid I have a good 
right to convey. Take this to be againſt all the world. He has 


alſo qualified the aſſertion that he is ſeiſed in fee by the expreſſion 
' why ſay notwithſtand- 


of all the world. The reſtriction would be inconſiſtent. To make 
ſenſe of the deed, therefore, we muſt read theſe two ſentences as 
one covenant. It is often difficult to diſtinguiſh between the words 


of the conveyancer, and thoſe of the party conveying. In this caſe, 
however, I think it may fairly be inferred that the grantor intended 


only to ſell what he had bought, leaving it to the purchaſer to 
exereiſe his diſcretion reſpecting the title. +. 1 


HzArn J. 1 am of the ſame opinion; and ſhall expreſs my 


reaſons for that opinion very ſhortly, I take this caſe to be very 
clear on the conſtruction of the inſtrument. Where any ſentence 
contains diſtinct covenants, and there are words of reſtriction either 


inthe prefatory or concluding part, thoſe words muſt be extended to 


every part of the ſentence unleſs the intention of the parties appear to 


require a contrary conſtruction. This is laid down in 1 Saund. 60. 


Sa 


27 


1799. 
. 
Browning 
. 


WxrlGHT. 


It therefore behoves the Plaintiff to ſhew, that it was the intention of 


the parties that the reſtrictive words in this caſe ſhould not extend 


to the ſecond clauſe of the ſentence. It is certainly poſſible that this 
might have been the intention. The purchaſer might have enter- 


tained ſuſpicions of the title, and might therefore have required a ge- 


neral covenant. But in order to aſcertain whether this were ſo, we 
muſt examine the other parts of the deed ; and the other parts of the 
deed negative that idea. The ſecond clauſe is conſequential to the firſt. 


The firſt . that the Seen is ſeiſed of an eſlate in fee, notwith- 
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* to convey the eſtate of which he is ſeiſed. 

RookE 1 I have entertained ſome doubts upon this TOY 
but upon the whole of the argument, T am now ſatisfied that the 
judgment of the Court muſt be directed by the intent of the 
parties; and that the intent ſufficiently appears. But as the 
caſe has been very fully diſcuſſed, I ſhall only add, that the two 
clauſes appear to me to conſtitute but one covenant, and that the 
reftraining words muſt be applied as well to that member of the 


ſentence which aſſerts that the grantor is lawfully elne, as to 


chat which aſſerts that he has a right to convey. 
| Judgment for the Defendant 


c 88 Serjt. chis day ſhewed cauſe againſt a rule n in for 
ſetting off the coſts of an action of Jectment recovered by 
the preſent Defendant againſt the preſent Plaintiff | in the King's 
Bench, againſt the coſts of an action of treſpaſs in this Court, in 
which the plaintiff had recovered a verdict; and inſiſted that in all 
the caſes where a ſer off of this kind had been allowed, both 
actions had been in the ſame court; as in 7 bruſtout d. Barnes 
L 5 Crafter, 2 Bl. 826. Seboole v. Noble and others, 1 H. Bl. 23. 
. Nunes v. Modigliani, 1 H. Bl. 217. Vaughan V. Davies, 2 H. Bl. 
440. and Dennie v. Elliott, 2 H. Bl. 587. (a) But the Court over- 
ruled the objection, ſaying that a ſet off had even been allowed 
between coſts in a court of equity, and coſts in a court of law; and 
Heath ]. obſerved, that he remembered a caſe-where an eject⸗ 
ment having been brought in the King 5 Bench and afterwards a 
formedon in this court, proceedings were ſtayed i in the latter until 
the coſts of the former were paid. Hi ee 5 
Cockell Serjt. then ſtated that he oppoled the rule. on the part of 


TY the Plaintiff's attorney who had not been paid his colts, and repre- 


ſented that the Plaintiff bimſelf was now in priſon. He cited Mitchell 
3 Olajield, 4 T. R. 12 5 to ſhew that the attorney has a lien on the 
70 Je for the. amount ol his coſts 05). | 


* 


* ; 


© See allo O'Comer v. 3 ü. Bl. 657. © Allo Rand V Fuller, 6 J. R. 457. 
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 - Shepherd Serjt. contra, relied on Dennie v. Elliott ; where | it was 


* as that whatever might be the rule in the Ning Bench, yet ace, 


5 cording to the practice of this Court the lien of the attorney was 
ſubject to the equitable claims of the parties. 


Lord ET DON Ch. J. Finding it to be the practice of this Court 
that an attorney ſhall not take his coſts out df the fund, which 
: by his diligence he has recovered for his client, where the oppoſite 


Jarty is entitled to a ſet off, it does not become me to ſay more 
"Was that I find it to be the ſettled practice with much ſurprize, 
| ſinre it ſtands in direct contradiction to the practice of every other 
In the Court of Chan- 


cery the ſame parties are often concerned in many ſuits, and I 


never knew the idea entertained of arranging the funds till the 


reſpective attornies were paid their coſts. However, as the attor- 


ney in this caſe has acted with a knowledge of the ſettled practice 


of the Court, he can have no right to claim the advantage of a 


more Juſt principle ; and it will only remain for the Court to con- 


29 
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ſider, whether the praQice of the court of 1 8 D Bench ſhould not 1 


be adopted here for the future. 


HEATH 100 


| conſidered. ö | 
Rook E * There can be no > objection to VI the prac- 


ar + 7 


tice, but it does not appear to me to be unfair as it ſtands at pre- 
ſent. The attorney looks in the firſt inſtance to the perſonal 
ſecurity of his client, and if beyond that he can get any . 


| beeurity ir into IR hands, it is a mere caſual e 
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Plates, One, He. v. Vaucuan and Others, 
2 was an action for 70 and RIES: in which the Plain- 
tiff, who was an attorney of this court, ſued by original, and 
obtained a verdict for 1. 15. | 
© Shepherd Serjt. on a former day obtained a rule niſi ; for entering 
A en on. the roll according to the proviſions of 23 Geo. 2. 
e. 33. % 19. on the ground of the Defendant being reſident in 
Mid leſer and liable, to he ſummoned to the county court. 7 ' 
Cockell Serjt. now ſhewed cauſe againſt that rule on two grounds: : 
"Fir becauſe We Plaintiff was an daes of this court, and was 


> 'F 9 s . lied | 258 77 463 9 4 


4 19. as aQion for uſe and occupation may be brovght i in the county court of Mid 
therefore 


on. 4 8 


I have no g cee to have the prafice re- 


Z 2000 5 ohionts ts Rule abſolute. : 


Nov. tz. 5 


If an attor- | 


ney of C. B. 
bring an ac- 


tion by origi- 


nal in that 
court, againſt 
a Defendant 
reſident in 


| Middle/ex, 
arid recover 


— © 


e Court 
will allow 2. 


ſuggeſtion to 


be entered 70 
under 23 g. 
2. C. 3 
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therefore entitled by his privilege to ſue in this court; in fupport e . 
which he cited Gardner v. Feſſop, 2 Will. 42. where it was; ruled 


on demurrer that an attorney cannot wave his privilege, becauſe | 


he is not allowed it for the benefit of himſelf but for the ſake of 
the Court and the ſuitors. ROORkE ]. That was the caſe of an 
attorney Defendant; here the attorney is Plaintiff, and ſues without 
naming himſelf attorney. ] Secondly, becauſe this being an action for 
uſe and occupation, could not be brought in the county court; and 
he. referred to 4 v. Cloutman, Doug. 245. where the words 
ct debt for rent” in the London court of conſcience act 3 Faces. 


c. 15. J 1. 6. were held to extend to all actions for rent. 
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Shepherd contrd inſiſted, firſt, That the attorney. in this caſe 


having omitted to ſue by attachment of privilege, had waved his 
privilege; and cited Hethrington, One, Sc. v. Lowth, 2 Str, 8 37. 
and Welland, One, tc. v. Frument, Barnes 479. Secondly, That 
the caſe of Moolley v. Cloutman having proceeded entirely on the 
particular words of the London court of conſcience act, was not 
applicable to this; and that the juriſdiction of the Middle leſex 
county court extended to all caſes. not expreſoly excepted. He 


cited Keay v. Rigge, ante, vol. 1. P- 9 50 wed ib boars 
Cockell then urged, that as the application for a e was 
made on affidavit, the Fling w was called to ſhew OY. affidavit 


hat he was an attorne .. ; 


Lord E:Don Ch. J. The as affidavie which. 25 Plaintiff 
could: make in order to give a reaſon for his ſuing in this court 
muſt be, that he ſued as an attorney: but it appears on the record 


that he did not ſue as an attorney. On the ſecond point, alſo, the 
Court are of opinion that the Plaintiff might have ſued in an action 
for uſe and e e in The county court. 


| * f HY, 4 f 1 
Her . | l Rule abſolute (a). 
1 1 ; - „ ES Th 6 GIF „%%%; ;Ü» ant bs 8 


6 | 4 5 „ | | 
> 2 : 18 a N ; | | „ N 4 1 
3 0 TT v. Madan, ante, vol, i, p. 629. and the caſes there cited. 
Hie 190 04 06 64% $2 Bt 3% . . ä CSU ART 2 


Wo 7 6 IF | 4 1 
1 py - 4 
of ? F, 4 F 


4 * KA * 91 / 
* 4 5 „ $548 
* 


Narien v. - Bakgnrr. MD. 


{3% CL T LOL 


4 4 


1 


NE ant os & bail 3 in this caſe was ape by Shehberd | 


Serjt. on the 8 of t tue Done notice of f juſtification not 
having be been Siren. 196 B90 


— 
7 Fd * 3 * 
% 4 $ * 15 1. 2 * . o + +4 9 4 * 
F x 2 
3 142 * 2 by 1 *, * i * * * 


444 ? 
n *%S 
— 7 9 12 « $4 


1 N 


Ys > 


' * * 7 

1 #5 2 
= 
0 


m THE FORTIETH YEAR OF GEORGE m. 31 


Willd Serjt. contended that ſuch notice was not neceſſary 1799. 
her the ſame bail were brought up to juſtify as were originally Ne 
put io; though in the caſe of added bail it was. He obſerved „ % _ 
| that the diſtinction was founded in good ſenſe; for the Plaintiff was 

| ſuppoſed not to except to bail originally put in without having in- 
"quired into their ſufficiency; and ſaid that the OTA of the 
King's Bench was in his favour (a). 


- The Court finding all the officers of opinion that the Prackte of 
this court was otherwiſe " of held it too well ſettled to be now 
ſhaken, : and ot the joy. 


(a Wright v. 1 1 nn B. R. | Tigd's Pr. K. B. 158, 139. ed. 1. 136. 

Notice in an evening to juſtify bail the next ed. 2: | 

= Gay is good, if the bail have before been put | (3) 7. 1 Chibire Fo "nes 22. and ore. 
in aod excepied to by the Plaintiff; other- gory v. Reeves, Barnes 05. x 

wiſe not. Vide etiam to the lame effect. 


_ Cook D. LoveLanD 1 | Another. # 15 ow 8th. 


IST Ass for breaking and entering the awelting-hou of the The crown. 


by lett - 
"Plaintiff, ſituate i in Commerce Row, Blackfriars Road, in the pee f 


Pariſh of Chriſtchurch, in the county of Surry, and continuing eke e 


and wardens 
therein a long ſpace of time, 'to wit, the ſpace of one hour, and e. 1 "hf 
ration OI da- 
throwing about, pulling about, and damaging divers loaves of kers, (there 
being four 


bread of the ſaid Plaintiff i in bis dwelling-houſe, _  : ok bee 
"Pleas, Firſt, Not- -guilty, Second, As to the ſaid breaking e themſelves 


and their 

entering the ſaid dwelling-houle c of the ſaid Plaintiff, in the ſaid Bi 16 Jo 
eputies, 

declaration mentioned, and continulng there ten minutes, parcel of full power 


| t - 
the ſaid term, in the ſaid declaration mentioned; and as to the " ded 


throwing about and pulling about the {aid lade of bread 1 in his e bak 


laid dwelling-houſe | in the ſaid declaration mentioned the ſaid ib. tary 
E 
Thomas and Jobn by leave, Ne. ackionem non, becauſe they ſay that maſter and 


d 
the ſaid Plantiff before and at the time when, Sc. uſed and exer- „ 


ciſed the trade and myſtery of a baker, baking bread to be expoſed e Kr 


to fale, and expoſed bread to fale at his ſaid dwelling- houſe . 


to ovetloot 


pariſh aforeſaid, in the county aforeſaid, and that the ſaid dwelling- bread ; for 
if they ated 


trade and myſtery of a. baker, and made bread and expoſed the "Od Ws 


8 r. 


the 7 4 to 8 80 the pager was iven ; and if th aged 3 t ſhou 855 tared that 
1 89295 9 by the 25 7 7 putics, it ſk Id have app 
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| houſe of the faid Plaintiff, wherein he ſo uſed and exerciſed the 2 principals, 


majority of 
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1799. ſame to ſale; is ſituate within two miles of the ſuburbs of "ou city. 
of London, and is not ſituate within the city of We gaminſter, or 


3 the liberties thereof: And the ſaid Thomas and Jobn further ſay, 
OVELAND. 
N that the late ſovereign Lady Elizabeth Queen of England, by her 


_— patent bearing date the 26th May, in the eleventh year of 

her reign, for herſelf, her heirs and ſucceſſors, ordained, that all the 

freemen of-the city of London of the art or myſtery of bakers, i in 

| the ſaid city of Lonaon, and all the freemen of the ſaid city, as well 
El of the white bakers, as of the brown bakers, and all others occu- 

pying or uſing within the ſaid city or its ſuburbs, or any of them, the 
| myſtery or art of baking any bread of any ſort to be expoſed to ſale 
for the regulation and ordering of the ſaid art or myſtery, from 
thence for ever. ſhould be, by virtue of the ſaid letters patent, a 
body corporate and politie, i in deed, fact, and name, by the name 

of the maſter, wardens, and commonalty of the myſtery of bakers 
of London, and from thence for ever, ſhould by that name have 
perpetual ſucceſſion, ſue and be ſued, and have a common ſeal : 
And the ſaid Queen did by. the ſaid letters patent for herſelf, her 

--. heirs and ſucceſſors, grant to the ſaid maſter, wardens, and com- 
oe or their ſucceſſors, that from thenceforth for ever there 

_ ſhould be one maſter of the aid myſtery c and four guardians thereof 
Nee to be choſen, named, and appointed as in the ſaid letters patent 1s 

8 TOE more fully ſet forth: And the ſaid Queen did further of her free 

5 ve a = n | grace, certain knowledge, and mere motion, will, and by the ſaid 
5 2160 letters patent, grant for herſelf, her heirs, and ſucceſſors, to the 

„ tgid maſter, wardens, and commonalty, and their hs that 


. 55 . ever, „ ſhould have, enj oy, and oxercila by Mes or hols / uffcient 
= Be or deputics within the ſaid city and the ſuburbs thereof, and in 
| 52 all otber Places within two miles every wwhere round the Suburbs of 
i 3 "lad | the faid city of. London, the full and entire overlooking, examination, 
15 N correction, puniſhment, and government of the aid my ery and 
e ommonalty of freemen of the ſaid. myſtery, and of all other free- 
es e men of the ſaid city of London and ſuburbs thereof, and of all and 
5 1 50 e other ſtrangers, as well within as without the faid ſuburbs, 
Don, 90 © uſing, the art or myſtery of bakers, making and expoſing, to ſale 
ty any ſort og: bread within the faid city e or the liberties and ſuburbs 
thereof, and of all other ſtrangers, of what ſort ſoe ver, i in any way 
a 5 2 2 or uſing the art and myſtery of a baker within the faid 
1524594 IE and ſuburbs,” or any of them, or elſewhere, 1 in any other place 
bk ovoid "9; diſtant more than two miles from the ſuburbs of the ſaid city 
bn 5 55 „ „ of 


\ \ ; . 
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| IN THE FORTIETH YEAR OF GEORGE wr. 
of Fathom, (the ſaid Queen's city of We eftminſter, and the liberties 


thereof only excepted, ) according to their ſound diſcretion as by the 


aid letters - patent now remaining of record in his Majeſty's High 
Court of Chancery at Weſtminſter, reference being thereunto had, 
| may more fully appear, which ſaid letters patent were afterwards 
and after the granting thereof (7o 20/7) on the ſame day and year 
and aforeſaid by the per/ons to whom they were directed, accepted, that 
s to ſay, at the pariſh aforeſaid, in the county aforeſaid. And the 
ſaid Thomas and John further ſay, that before, and at the time 
when, Sc. the ſaid Thomas was maſter of the ſaid myſtery, and that 
one Andrew Wright war one of the wardens thereof, to wit, at, fc. 
And the ſaid Thomas and John further ſay, that the ſaid Thomas 


1799. 
—— 
Coox 
Loi d 


and the ſaid Andrew Wright being ſuch maſter een of the 
faid myſtery, and the ſaid Plaintiff ſo exerciſing and uſing the art or * 


myſtery of a baker as aforeſaid, they the ſaid Thomas and the ſaid 


Andree Wright for the purpoſe of overlooking the ſaid Plaintiff i in 


his ſaid art and myſtery of a baker, and of examining whether the 


bread by him baked and expoſed to ſale in his ſaid dwelling houſe 


was of a proper and ſufficient weight according to law, and the ſaid 
Fobn as their ſervant in their aſſiſtance, and by their command, at 
the ſaid time, when, c. entered the ſaid dwelling-houſe of the 


faid Plaintiff, ſituate in the pariſh and county aforeſaid, in which 


he ſo uſed and exerciſed his art and myſtery of a baker, and 
_ expoſed bread ſo by him baked to ſale, and then and there took 


1 down, and took hold of, and weighed parcel of the ſaid bread, ſoa 
being there expoſed to ſale as they lawfully might for the cauſe 
aforeſaid, and in ſo doing did neceſſarily ſtay and continue the 
ſpace of ten minutes in the ſaid dwelling- houſe as they {lawfully 
| might for the cauſe aforeſaid, which are the ſaid treſpaſſes in 
the introduQory part of this plea ſet out. And W c. where- 


To this there was a general demurrer * joinder. 

| Runnington Serjt. in ſupport of the demurrer. Firſt, it does 
not appear that the Defendants had any authority to enter the 
- Plaintiff's houſe; for ſuch an authority can not be incident to the 
power of overlooking, &c. given by the charter, ſince even if it 


had been given in expreſs terms, it would have been void. If 


derived from cuſtom ſuch an authority might poſſibly be good, for 


the diſtinction is taken in the caſe of the city of London, 8 Co. 125. a. 
that fortior et potentior eff vulgaris conſuetudo quam regalis conceſſio, 
and accordingly it is there dated that there is a cuſtom of London 


ä be: „ 
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to enter a houſe of another which is his caſtle (a).“ Beſt des 
the plea ſtates, that the defendant expoled the bread to ole at his 
houſe; the Deſendants therefore, might. have overlooked it Without 
Secondly, it appears; that the perſons incor- 
porated by the charter were all the freemen of the city of London, 
uſing the myſtery of baking within the city and its ſuburbs ; they 
were the only perſons to whom the charter was directed, and by 
them only therefore can it have been accepted. Rex v, Amery, 


1 Term Rep. 584. per Aſburſt ]. But the authority given by the 


charter is not only to be exerciſed within the city and the {uburhs, 


| and Rex v. Dr: Aſtew, 4 Bur. 2200. 
inge, that the Plaintiff's houſe is not WON the city or the ſuburbs, 


5 trade in that place, though not members of 
che corporation. The Butchers! Company | 


city.“ 
charter created one maſter and four wardens, and the authority i is 


to be executed by the maſter and wardens for the time being * by 


that the cuſtoms of London are of ſuch force 


acts of parliament. 


to make by-laws for the regulation of zpar- 


but in all other places within two miles everywhere round the 
city. To the perſons. without the city the charter was not directed, 
by them therefore i it was not accepted, and conſequently they cannot 
be bound by 1 it (6). Bagge 8 caſe, 1 Roll. Rep. 226. 2 Brownlow 100. 
It is clear from the plead- 


the venue being! laid at Chris Church, in Surrey, and the plea aver- 
ng; ge houſe to be: © within two miles of the ſuburbs of the 
Tbirdly, the authority has not been ſtrictly purſued. The 


themſelves or their ſufficient deputy or deputies; admitting there- 
fore, that a majority of five might have exerciſed the authority, 


yet the treſpaſs 1 in this caſe being only juſtified as the act of the 


maſter, one of the wardens and a third perſon in their aid, the 
juſtification i is inſufficient. Nor can theſe perſons be conſidered as 


deputies of the five, ſince if there was a deputation, it ſhould: have 
| appeared to have been made by the concurrent appointment of the 


5 five, or at leaſt of the majority. In 1 Butt. 105. where a writ was 
directed to eight nominatim and an chi ane it was held 


to be bad (c). 


— 


Shepherd Serjt. 8 was defired'by 5 Cilia to argue ne laſt 


e as r aut not feel n called e to decide 


wha! Io » Lov. 15. it is ſaid by the 3 * v. 11 1 H. Bl. 5 
(40 In Norris v. Staps, Hob. 210. a 7 FA 


ennie in the name of 4. and B. guar- 
dians, and the fellowſhip of, Cc. on a 
| by-law made by two guardians, and the ma- 
jority of the fellowſhip, was held bad among 
other reaſons, becauſe it did not: ſtate how 
many guardians were appointed. by the 
charter, and there might ro wh "a more 
than two. ON | 


that they will ftand-good agaiof e 


(5) Bot a corporation We by charter . 


ticular trade in a particular place-may-make 
'+by-laws binding on perſons exerciſing that 
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upon the others, if chat was "welt grounded. He ad mitted that where 
a power is granted to a definite number of perſons, it muſt be ex- | 
erciſed by the majority, but contended, that the Defendants in 
this caſe acted minifterially as the agents and ſervants of the maſter 


and wardens, that they entered the Plaintiff's houſe with a view to 
overlook only, and that their act was afterwards to be ſubmitted to 
the judgment of the majority of perſons to whom the power was 
granted; that it might be collected from the plea that they were 
5 only acting as deputies of the others, and that although no depu- 
_ ration was averred, ſuch omiſſion could only be taken advantage of 
on ſpecial demurrer. 5 | N ; 
But the Court were of opinion, that the omif on was a ſubjeR of 
general demurrer, for the authority was void if the e were 
not well appointed. 
Lon D Erpon Ch. * This declörtion calls upon the Deſeu⸗ 
dants to ſhe by what authority they entered the Plaintiff's 
premiſes. The plea refers to the letters patent of incorporation, and 
aſſerts that the Defendants had authority in manner and form 
therein deſcribed ; that is, a right of overlooking and correcting the 
trade. Now, it is obvious, that on a queſtion, whether bread be 
Wholeſome and ſound, perſons may differ in opinion, and a tradeſ- 
man is not to be ſubject to the judgment of a ſingle perſon, where 
the authority is veſted in ſeveral. With reſpect to the right of ex- 
erciſing that authority by deputy, the ſame joint diſeretion muſt 


be employed in appointing the deputy, which is neceſſary to the 


execution of the authority itſelf, 
"OF Curiam, | e Judgment for the Plaintiff 6%. 


— 


La) Vid. et. Grinley v. Barker ant Others, ante, vol. 1. p. 229. 


PaRIENTE U. PLUMBTREE., 


* 


HIS was an action on the caſe againſt the Defendant as ſheriff 


of Kent. The firſt count of the declaration complained that | 


che Defendant having arreſted one . J. Stephens, at the ſuit of 
the Plaintiff, on a.capias ad reſpondendum returnable in eight days 
of Saint Hilary, indorſed for bail 1414. 15. 64. ſuffered him to 

«ſcape, and falſely returned cepi corpus ; and the ſecond count, that 


he neglected to arreſt W. F Stephen © on the capiar 4 . | 


the rule to 


and of rnd returned cepi . 
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having Ar- 
reſted a party 
permiited 
him to go at 


large without 


taking a bail 
bond, re- 
turned cepi 
corpus, and 
beſore the 
expiration. of 


bring iy tbe | 
tody put in 3.528 


: held. that he was not liable either to an aQion for an ere, or faiſe return. 
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The cauſe was tried before Rooke J. at the Weſtminſter ſittings 
after laſt Trinity Term, when it appeared in evidence that the 
Defendant had actually arreſted J. J. Stephens in obedience to the 
writ, but had afterwards ſuffered him to be at large without hav- 


ing taken a bail bond; that the Plaintiff on the return · day 


ruled the Defendant to return the writ, who accordingly returned 


ceßi corpus; that the Plaintiff having afterwards ſerved the De- 
fendant with a rule to bring in the body he put in bail, and . . 


Stephens before the expiration of the latter rule ſurrendered him- 


. ſelf in diſcharge of thoſe bail. A verdict was found for the 


Plaintiff, with liberty to the Defendant to move to ſet it aſide. 


Accordingly a rule ni for a new trial having.been obtained, 
Shepherd and Bayley Serjts. now ſhewed cauſe. Before the. 
23 H. 6. c. 9. the ſheriff was bound to have the body at the return 


of the writ; ; and ſince that ſtatute the only ſufficient excuſe. which 


he can offer for not having the body is, that he has taken a bail 

bond. In this caſe he neither had the body at the return of the 
writ, nor had taken a bail- bond. Though the Plaintiff may proceed 
againſt the ſheriff i in ſuch a manner as to make him liable to an 


attachment, yet his right of action commences at the time when 


the writ is returnable, and nothing will wave that right. Indeed 
it is neceſſary to rule the ſheriff to return the writ, in order to pro- 
cure evidence to ſupport this action, for without ſo doing the 
Plaintiff could not aſcertain what return the ſheriff would make: 
and the ſame thing is done in caſes where the ſheriff is proceedeg| 
againſt for extortion or any other miſconduct. If the ſheriff 
omit to take a bail- bond before the return of the writ, he cannot 
afterwards retake the party; for the writ is fun@us officio, and he will 
be guilty of a treſpaſs if he attempt it. Atkinſon v. Matteſon, 2 T. R. 
472. Where a bail- bond has been taken, and the ſheriff is afterwards 
irregular, the Court never allows the Defendant to try the cauſe, 
Without direQing the bail- bond to ſtand "Wb ſecurity. Nov 
in this caſe the Defendant will be permitted. to try, and yet 


there is no bail- bond to ſtand as a ſecurity. Merely 


putting in bail at a time ſubſequent to the return, cannot be 


0 an Alen n the ſheriff for returning cept or pur where he 


deemed having the body at the return of the writ: and as it ap- 


peared by the bail-piece, when produced in eyidence, at what time 


the bail was put in, the Court cannot preſume the proceedings of 
the ſheriff to have been regular when the contrary has been ſhewn. 


p Fe In Fones v. Eamer, Auſtr. 675, it was expreſoly decided in the 


Exchequer, that putting in bail after the return of the writ, and 
before the rule to bring in the body had expired, was no defence 


. had 
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bal . the Defendant in the: original action to go at large 
without taking a bail-bond, and had him not at the return of the 
6 writ. That caſe * on the en of Ellie v. . artorongh, 


EX Mod. 227. 

 Cockell and Runnington Serjts. contrd were ſtopped by the Court. 

Lord EL Do Ch. J. In Fuller v. Preſt, 7 J. R. 109, it was 

decided by the Court of King's Bench, that where the ſheriff per- 

mits the party to go at large and does not take a bail-bond, it is 
E breach of his duty for which he is anſwerable, if bail are not 

put in within due time. The reſult of this caſe is, that putting in 
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bail in due time is an anſwer to the action, and that he is onlx 


liable where he has not done ſo. I cannot conceive on what 
grounds the caſe. in the Exchequer was decided; | 


'BULLER * I- never knew a more groundleſs We the 


| hole of the argument proceeds on a fallacy. The foundation of | 


it is, that the party did not appear at the return of the writ, But 


the record does not ſhew at what period bail were put in. When | 


once put in they are to be conſidered as bail of the term generally. 
In the report of Joner v. Eamer, the Court are ſaid to have pro- 

ceeded on the authority of Ellis v. 2 arborough, as directly in 
point. But that caſe was determined upon another ground. The 


object of ruling the ſheriff to return the writ is to aſcertain 


whether he has taken the party or not; and if he return ceßi 
corpus he muſt put in bail. Now if this action could be maintained 


it would in fact be going to a jury to aſcertain whether the Court 
has done right in giving the ſheriff the uſual time to put in bail. 
It is a ſufficient anſwer to the action that an appearance was entered. 
As to the production of the bail-1 iece e at the trial; that was evi- | 


dence which ought not to have been admitted, and yet it is upon 
that evidence that the action is attempted to be ſupported. 'There 


is a caſe in Saunders where it is ſaid by the Court, that if the : 


ſheriff take a priſoner and detain him in his cuſtody, and at the 
return of the writ return cehi corpus and have not the body in 


court he ſhall be amerced to the King, but the Pay 1 ſhall not 


bare an. 2x 55 7 bim (a) C1 1 HR TTATaD 3 


. 


« ; 


_ (a) 2 OL v. . N 8 2 IP not in 8 at the”; return of the writ, he | 


_ Gs, The above obſervation was made by could only have been amerced, and ſince 
the Chee wich: a view to ſhew, that where that ſtatute he is to be conſidered in the 


a ſheriff takes a bail bond, and bas not the | ſame condition, after taking a bail- bond, as 


body at the retura' of the writ, be is not if he bad actually detaintd the party. But 
liable to an ation. They reaſon thus. Be-. in the principal caſe the: ſheriff neither took _. 
_ - fore the ſtar.” 23 H. 6. c. 9. if the ſheriff had a bail-band, nor r had the ONES? in cuſ- 


1 detained uy oY. but bed bag ] tody. 5 
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HEATH J. There 1 is a caſe of Murray v. Durand i in Efpinaſe”s 
_ A Caſes at N Prius (a), which hews that this action cannot be maig- 

% tained: for Lord Kenyas there ruled that an allowance of bail above, 
ran, ſubſequent to the commencement of an action againſt the ſheriff 
for an eſcape, and for not aſſigning the bail-bond, was a ſufficient 

anſwer to ſuch action; ſaying, that though the bail were put in and 
juſtified after the proper time, ſtill that when once put in and | 

55 juſtified they were ſubſiſting bail and muſt be taken nunc pro tunc. 
Rook + of the fame opinion, 


| bs abſolute. 
) Page 87. | | 


— 


W Jovrs V. AnMyTAGE, 1 8 


Copy of a HE Defendant in this G Le 30 fred with: a copy 5 
| 7 2 the proceſs, and notice to appear at the foot thereof, as 


aytage: no- enteed by 5 Geo. 2. c. 27. . 4+, the latter varied from the former, 


tice to appear 
Catherine thus; in the copy of the writ the name of the Defendant Milliam 


Waller, you 
are ſerved,” Armytage was properly inſerted, but the notice was © Catherine 


| 1 « Waller you are ſerved, c.“ On this ground, Shepherd Serjt. 
fatal. con a former day obtained a rule niff to ſet aſide the proceedings, 
and Runnington Serjt. now ſhewed aufe 

K be” Count were of opinion, that the miſtake x was s fatal 


12 


e T 1 Rule abſolute. 


Vo. ich Toxxzs v. Biis row. 
9. . 


| If bail be Ty Rule to betas in the body ting en on che 16th 
9 (Saturday) Shepherd Serjt. obtained an attachment this morn- 


Say on,which ing (Monday). Heywood Serjt. now mentioned that he was 
an attach- 


mont has _ inſtructed to juſtify bail this day, and urged, that the Court would 


| ory av therefore ſet aſide the attachment, as it had been often faid, they 


700 34 1 8 0 would not allow any advantage to be obtained by mere priority of 


will perwit motion. He cited Thorold v. Fi per, 1 H. Bl. 9. to ſhew, that 


them to juſ- 
tify, and ſet had he juſtified before the motion for the attachment, the latter 


h 
"ny OR would not have been granted. 


he bo l - The Court ſaid, that on payment of coſts @), the attachment 
| | myſt be ſet aſide, . 


"O_— Note, the rule * * ent that the. cofts given were vey Pee! of pre- 
had: not been drawn vp, and it was jati- paring or oy tals for Ih atackmeot.. 
Sn e ſo „%%% 
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f Jony v. OxchARD. 


N for ee and driving away the Plaintiffs Cattle. 
The cauſe was tried before Grgſe J. at the laſt Summer 
aſſizes for Cornwall, when it appeared that the Defendant took 


XF the cattle as a diſtreſs for non-payment of a poor-rate, by virtue of 


2 warrant from a magiſtrate, which was produced and read. The 
counſel for the Defendant then called on the Plaintiff to prove 2 
demand of a copy of the warrant purſuant to 24 Geb. 2. c. 44. / 6. (a) 
upon which a paper was produced by a witneſs, who Fail that it 


was a copy of the demand of the warrant. 
ever, that ſuch copy could not be read in evidence without proof 


of notice given to the Defendant to produce the original: in anſwer -; 


to which, it was ſhewn, that the Plaintiff's attorney intending 
tw deliver a demand under the aboye act, made out two papers for 
that purpoſe preciſely. to the ſame effect, and ſigned them both for 
his client; one of which he deliyered t to the Defendant, and the 


other, which was the paper now produced, he kept in his own poſ- 


ſeſſion. This the learned judge refuſed to receive, becauſe no notice 


had been given to produce the demand delivered to the Defendant, 
Which he thought * beſt eridence; S he directed a 
nonſuit. BO | ' | 
4 A rule nift . Horn obtained upon, a former day for ale 
aide this nonſuit, 
Bayley Serjt. now ſkewed miſe, Firſt, The demand left with 
| the Defendant ought to have been produced. There is no reaſon 
why the general rule, that a copy cannot be read without notice to 
produce the original having been given, ſhould not apply to this 
caſe. If a letter be written, and the party writing it enter a copy 
in bis letter- book and ſign it, would it not be neceſſary to give 
4 notice to OE the Wada before the ker could be ad- 


uſual place of his abode by the party or 


x That ſection aa; 0 that n no . 1 mY 
parties intendiog to bring fuch action, 


; * ſhall be brought againft any conſtable, 
| * headborough, or otber officer, or againſt 
"mn any perſon or perſons ating by his order 
* and in his aid, for any thing done in 
- 4 obedience to any warrant under the hand | 
© or ſeal of any Juſtice of the Peace, until. 
demand bath been made or left at the | 


- 
1 . 
| 9 
# 
1 
— 
„ 


ſuch warrant, and the ſame hath. been 


* . er fach demand.“ „ 
5 i080 


It was objected, how- 


or by his, her, or their attorney or agent 
in writing, ſigned by the party demand- 
ing the ſame, of the peruſal and copy of 


refaſed or neglected for the . Wha of fix 
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If aPlaintifF's 


attorney pre- 
vious to 
bringing an 
action for a 
diſtreſs under 
the warrant 
of a magiſ- 
trate, make 
out two pa- 
pers preciſely 
ſimilar, pur- 
porting to 

be demands 
of a copy of 
the warrant 
purſuant e 
24 C. 3. c. + 
6. and 

ſign both for 
his client, 
and then de- 
liver one to 
Defendant, 
the other will 
be ſufficient 
evidence at 
the trial, 


. * 
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mitted in evidence? A party can prove nothing by a copy 


—— where it would be neceſſary after producing the original to go one 


5 Joa v 
-V, 


ſtep further, in order to eſtabliſh its validity. Now, in the preſent 


| Olea. caſe, the act not only requires that a demand in writing ſhould be 


made, but alſo that it ſhould be ſigned, and if the demand left 
with the Defendant had been produced, the ſignature muſt have 
been, proved (a). Secondly, The demand ought to have been 
E by the Plaintiff himſelf, - and not by his attorney, 
This point indeed was not raiſed at the trial, but it is competent to 
me to inſiſt upon it, ſince it would afford a ſufficient anſwer to 
the action in caſe of a new trial being empires The ground of 
the ohjection is, that the word « party” appears never to have 
been uſed in the act to ſignify any perſon except the Plaintiff in 
the cauſe, Having therefore obtained that peculiar ns. it 
muſt be ſo underſtood in this inſtance. ö 
The Cour intimated an opinion, that the latter objeAion was 
unfounded. | FL OR a pg 
Len, Vert. i in ſupport of the rule. The queſtion is, whether the 
paper produced were in fact a copy, or whether it were not as 


much an original as that delivered to the Defendant. The analogy 
tO be drawn from the caſe of a man writing two letters preciſely 


to the ſame effect, ſigning both, and .ſending one to his correſ. 
pondent, and retaining the other, is in favour of the Plaintiff, for 
J contend, that the letter ſo retained would be of equal validity 
with that which was ſent. Here two originals were created, one 
of which was delivered to the Defendant, and the other was kept 


:for the purpoſe of being made evidence. It is like the caſe of 
aà notice to quit, where a duplieate 186 5 admitted as 


F ROY 


evidence. 
Lord EL DON Ch. 7 With rata to the os queſtion which 


; te at niſi prius, namely, whether this paper is to be conſidered 


{4 


as a copy of the original notice, or as a duplicate original, the 
ſtrong inclination of my opinion is, that it is a duplicate original 
Which, under the cireumſtances of the caſe, afforded evidence 


(a) This diginction feems authoriſed by e copy of the examination is no evidence, 
K. v. Smith, 1 Sir. 126. more fully report- | « becauſe it deprives the party of contro- 


ed Vin. Abr. tit. Evidence, A, b. 26. pl. 68. verting whether it were his hand ſub- 


Where on a motion, that à Juſtice of Peace | ſeribed to it or not, and therefore. the 
might produce on a trial of an inditment | «« original ought to be.ſhewn, and ſo it is 
for ſubornation of perjury, an examination | in all caſes where written evidence i is pro- 
taken be fore bim from a woman, who had | duced which is grounded on being under 
been convicted of perjury, the Court after | a man's .hand.” See alſa Hee v. Mat borp, 
.confideration made the order, ſaying a 1 Ld. 1225 1 154+ | 


enough 
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-tiouph: for the Plaintiff to inſiſt that the trial ſhould proceed. I 
have looked into the act of parliament with a view to diſcover a 


ground on which any diſtinction may be founded between the 


notice required by the firſt ſeQion, to be given to J uſtices of the 
Peace previous to the commencement of an action againſt them, 
and the demand required by the fixth ſection; but without ſue- 
ceſs. Unleſs I am miſtaken, it is the uſual courſe in actions againſt 
Juſtices of the Peace to produce a duplicate original ; and the ſame 
thing is done with reſpect to notices to quit. It is true, that a 


notice to a Juſtice of the Peace need not be ſigned either by the Plain- 


tiff or his attorney; though on the back of it the name and place 


of abode of the attorney muſt be indorſed; but it muſt have cer- 
tain ſpecified contents, and the production of a copy, or duplicate > 


of that notice therefore is not the very beſt evidence to prove that 
the notice had the contents ſpecified in the act. So a duplicate of 
a notice to quit 1s not the very beſt evidence of the contents of the 


notice delivered; for in that caſe alſo the contents may be proved to 
a certainty by the production of the notice itſelf, and the ſuppoſed 


duplicate original may be inaccurate. I do not ſee on what ground 
the diſtinction between thoſe caſes and this can be ſupported, the 
Plaintiff having ſhewn, that the paper produced was ſigned in the 


manner required by the act. The practice of allowing duplicates 


of this kind to be given in evidence, ſeems to be ſanctioned by this 
principle, that the original delivered being in the hands of the 
Defendant, it is in bis power to contradict. the ante. original, 
| produced i in this caſe to be inſufficient, without overturning, the 
practice in actions againſt magiſtrates, and in caſes of notices to 
quit, unleſs I miſtake as to what that practice 15—concelving it to 
be as I have ſtated, I think this nonſuit cannot be ſupported, 
BULLER J. Iam confident that this queſtion has often ariſen 


and been decided at 7 i prize, But points of this kind paſs un- 


noticed unleſs afterwards moved in Court. The attorney in this 


caſe made two copies of the paper, one of which he meant to 
deliver ; he ſigned both, and it was indifferent which of them he 


delivered, for they were both originals. It appears clearly from 


the report that the nonſuit was. directed on the ground of the paper 
oy produced i in evidence being a copy; but think it clear, that both | 


the papers were originals. With reſpect to the ſecond point, 1 


agree with my Brother Bayley, that if any thing appear upon the 


report which would be the cauſe of a aonſuit at the ſecond trial, 


. TTT the 
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the Court will take it into conſideration, though not exprefily 
reſerved. But the ſtatute in queſtion not being a penal act, the 
Court are not bound to conſtrue it ſtrictly. I think, therefore, 
the demand being ſigned by the Plaintiff's attorney for him, is 
within the meaning of the . a demand ſigned by the 
Plaintiff. ä 

HEATH J. I am af the ſame 8 In principle 1 cannat 
diſtinguiſh this caſe from that of a duplicate notice to quit, which 


s received i in evidence. 


Rooxe ]. I confeſs, that I cannot wks up my wind + to agree 


with my Lord Chief Juſtice and my Erothers. The act requires 


this demand to be ſigned. In the other caſes which have been 


mentioned, both the notice delivered, and the duplicate retained, 


may be conſidered as originals. But here ſomething more is to 


be done beyond the mere production of the paper; the ſignature 
is to be proved; and how that is to be proved, by ſhewing that 
another paper was ſigned by the party, I do not perceive. [ 
think that the Plaintiff ſhould have given notice to produce the 


Nov. 4 8th. 


In this Court 


notice of de- 


claration is 
not neceſſary 


in bailable - 


Actions. 


original demand before he could entitle himſelf to give the coun- 


terpart in evidence. 
Rule 8 


Horx v. Bancus. 3 


I. Plaintiff in this. caſe having fag out a bailable writ, filed 

a declaration de bene efſe, and gave a rule to plead ; on the 
evening of the day on which bail were perfected (the Rule to plead 
being then expired) he ſerved the Defendant with - a demand of 
a plea, and on the next day ſigned judgment. Williams Serjt. 
having obtained a Rule niſi for ſetting aſide this judgment on the 


ground of a notice of declaration being neceſſary in this as well as in 


an action not bailable, and that any diſtinction between the two in 


this reſpe& was not well founded; Cackel! Serjt. ſhewed cauſe, and 
relied on Simmons v. Shannon, 3 Will. 147. 2 Bl. 725. S. C. and 
Sbultlervurtb v. Feilder (a), Hil. 37 Geo. 3. C. B. where the diſtinction 
between actions bailable and not bailable with reſpect to giving 


notice of declaration, was recognized. | 
Williams contra obſerved, that the two reparts x . „ 


; Shannon, in Mee and Blackflone varied materially from each 


oY n note in the e .of . 5 Pr. 


(a) This caſe was cited from a manu- 12 C. . p- 234. ed. 4. made by one af the 
officers of the Court. 
„ other; 5 


— 
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other ; that in the former of theſe books, a difference of opinion 


was ſtated t have exiſted. among the prothonotaries and ſeconda- 
ries upon this point, and that the Court there intimated an intention 


of making a Rule to ſettle it. He alſo alluded to the practice of 


| the King's Bench, where notice is equally — in either 
caſe (a). | | 


The Court agreed, that the 1 of the King's Benth was the 
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moſt conſiſtent, but thinking the point ſettled in this Court refuſed ; 


to ſet aſide the judgment unleſs on payment of coſts. 


(a) See 2955 T. 2 Geo, 2. B. . alſo 1 Sellow Pr. 234+ — 2. 


Jonx and Cite Caxrwkichr D. AvarTrT and 
Another. 55 


18 was an action on th caſe for the infringement of a patent. 
The declaration, after ſtating the grant of the letters patent to 
one Edmund Cartwright, the inrollment of the ſpecification, &c. 
proceeded to aver, that the ſaid Edmund Cartwright afterwards 
and before the committing the ſeveral grievances bercinafter-men- 
tioned, 40 dit on, We, at, TG. by a certain indenture then and there 
made between the ſaid Edmund Cartwright of the firſt part, the 
the Plaintiffs of the ſecond part, and certain other perſons therein 
_ reſpectively mentioned and referred to, of the third and fourth 
parts (one part of which, Qc.) did for the conſiderations therein 
mentioned, grant, bargain, ſell, aflign, transfer, and ſet over unto 
te Plaintiffs, their executors, &c, the beforementioned letters 


patent, Sc. ſaving, excepting, and reſerving unto the ſaid Edmund 


Cartwright, his executors and adminiſtrators, until the final deter- 
-mination or concluſion of a certain ſuit in the ſaid indenture 
mentioned then depending, and no xo long ſince ended and 
concluded, ſuch of the ſaid letters patent in the ſaid indenture 
mentioned, as ſhould be neceſſary to be given in evidence for the 
ſupport of the ſaid ſuit, and the legal right and intereſt of the 
faid Edmund Cartwraght i in and to the ſame to hold, c. 


The cauſe came on to be tried before Roole J. at the Guildhall 
| ſittings, after laſt Trinity Term, when the deed of aſſignment being 


| Produced in evidence, it appeared from the recital, that as there 


was a ſuit depending between Edmund | Cartwright Plain, and 


and that 158 ſach allvacent, A. ſhould ſand” 1 poſſeſſed of the ſane; 


9 g 
1 8 
* * 


No U, isch. 


A. by inden- 
tare (recit- 
ing that a 
ſuit was de 
pending be- 
tween him 


ſpecting cer: 
tain patents, 
and that 
the ſame 
could not be 
aſſigned 
without 
hazard of 


defeating the 


ſoit) granted 


abſolutely 


the ſaid pa- 


tents toge= 


ther with 
ſome others 
o C., except- 
ing however 
until the 
determi- 
nation of the 
above mepti- 
oned ſuit, 
fach patents 
as ſhould be 
neceſſaty to 
ſopport A. s 
legal title. 
Then fol- 
lowed a 
covenant. 
that A. upon 
the determi- 
nation of the 
ſuit, ſhould 

a ſſign the 
excepted 
patents to C. 


Held, that the legal 


atereſt i 10 the FRO patents velted in C. upon the determination of the ſuit, without 2flignment,. 
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. 1799. William Toplis Defendant, reſpecting an infringement af certain 
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go letters patent, and until ſuch ſuit had been legally tried, the legal 
| po r right or property of the ſaid Edmund Cartwright, in ſuch letters 


Auarr. patent as related to the inventions of combing wool and ſimilar 
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articles (Which were the letters patent in queſtion) could not, it 
was apprehended, be fully aſſigned or made over by him to the 
Plaintiffs without hazard of defeating the ſaid ſuit, it was agreed, 
that! in the mean time, and until ſuch ſuit was determined, Edmund 
 Cartworight ſhould continue legal owner of the patents, in truſt for 
the Plaintiffs, in whoſe cuſtody they were to remain, and who 
were to have all the benefits ariſing from them: Then followed an 
abſolute grant of the letters patent in queſtion, together with 


others, to the Plaintiffs with the following exception“ ſave and 
except nevertheleſe, and out of theſe preſents reſerving unto the 
ſaid Edmund Cartioright until the final determination or concluſion 
| of the ſuit or action now depending between him the ſaid Edmund 
| Cartwright and the ſaid William Toplis, all ſuch of the ſaid herein 
beforementioned patents as are or ſhall be neceſſary to be given 
in evidence for the ſupport of the ſaid ſuit or action, and the legal 
5 right or intereſt of the ſaid Edmund Cartwright in and to the ſame, 
upon the truſts,” c. After the truſts was inſerted this covenant 
for further and better aſſigning the letters patent © that when and 
ſo ſoon as the ſaid ſuit or ation now depending between the ſaid 
. Edmund Cartwright and the ſaid William Toplis ſhall have been 
finally determined, he the ſaid Edmund Cartwright ſhall forthwith 
_ thereafter well and effectually grant, aſſign, and make over to the 
To Plaintiffs upon the truſts,  &c.' the ſaid herein before excepted | 
grants or letters patent, touching or relating to the ſaid inventions, 
.and every or any other matters, in conteſt for which the 
ſame were reſerved out of theſe preſents, and the ſpecifications 
thereof and all his legal and ol her eſtate and intereſt therein ; and 
. that in the mean time and until ſuch laßt mentioned e 
thereof, ſhall be made and executed, he the ſaid Edmund Cartwright 
hall and will fland legally poſſe fed of, and intereſted in the ſame 


© reſerved grants or letters patent for the behoof of them the Plainti ifs, 
F their executors, &c. ſubject to the ſame truſts,” tc. It was objected 


on the part of the Defendants, that as no aſſigument had taken 
place ſubſequent to the determination of the depending ſuit, the 
legal intereſt, not being veſted in the Plaintiffs. by the deed pro- 
8 duced, ll remained in. Edmund , and therefore 
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= a , . 
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che Plaintiffs could not recover. The learned Judge being of that 
opinion, directed a nonſuit. 
Runnington Serjt. on a former day moved to ſet aſide this non- 
ſuit, and contended, that it was the manifeſt intention of the parties 
that the whole legal intereſt ſhould paſs to the Plaintiffs as ſoon as 
the ſuit, which was depending, ſhould be determined, and that 
the laſt covenant, which was only inſerted pro majori cautela ought 


not to be allowed to defeat that intention; a rule aiſi was accord- 


ingly granted. 
On this day Shepherd and Lens — were to have ſhewn 


cauſe againſt that rule; 
But Rooke J. ſaid, That on a nes conſideration of the effect 


of the deed than was given to it at / prive, he was convinced 


that the legal intereſt veſted in the Plaintiffs immediately on the 
determination of the ſuit that was depending at the time when the 


indenture was executed. 


And the reſt of the Court heviee expreſſed themſelves clearly 


of the ſame opinion, 
The rule was made ablolut without argument, 


DoNNELLVY V. DUNN. 


urs was an action of debt on a recognizance of bail. The 
Defendant pleaded the bankruptcy of his principal circum- 
ſtantially (a); to which there was a on. demurrer and 


joinder. e 
Bayley Serjt. in ſupport of the demurrer. add this plea 


to be well pleaded, I contend that it is not competent to the 


bail to plead the bankruptcy of their principal, By the 


5 Geo. 2. c. 30. . 7. the plea of bankruptcy! is put into the mouth 
of the bankrupt only, and the bail, if entitled to any relief, muſt 


obtain · it by application to the ſummary juriſdiction of the Court. 
The Legiſlature has provided for all the difficulties to which the 


bankrupt may be ſubject; if he be arreſted, he ſhall be diſcharged 


on common appearance, /. 7.; if obliged to plead, the general plea 
is Pres him; if under the neceſſity of . that plea by 


45 


1799. 
CAR T- 
WRIGHT 
V, 
AMATT, 


Now. 1 gth. 


Bail cannot 
plead the 


bankroptcy 
and certifi- 
cate of their 
principal in 
their own 


diſcharge. 


60 He had before pleaded it more ge- the * bail, under cirepwhances preciſely 


' nerally, and obtained leave to amend; vide ſimilar to Doneliy v. Dunn, which came on at 
ante vol. 1. p. 448. There was another | the ſame time, and on which the ſame judg- 


action brought by Donelly againſt Maclagan, ment was given. 


— 


. II. | N . evidence, 


„5 CASES IN MICHAELMAS TERM 
| 1799. evidence, the 41ſt ſection of the act is in his aid; and if in or 
— detained in execution, he ſhall be diſcharged on ſummary applica- 
_—_— tion, / 13. ; but there: are-no proviſions in favour of the bail. The 
1 mode in which they have uſually been relieved may be collected 
from ſome caſes on the ſubject. In Ray and Others v. Huſſey, F, 

24 Geo. 2. Barnes 104. the Defendant having become bankrupt 
pending the action, an exoneretur was entered on the recognizance : 
and in a note to that caſe, it is obſerved, that it was a new practice 
introduced to diſcharge the bail in a ſummary way, without put- 

ting them to the trouble and charge of ſurrendering the principal 
as formerly. This ſhews the contemporaneous opinion of the pro- 
feſſion reſpecting the act of Geo. 2. for if the Defendant could 
have pleaded the bankruptey, the Court would not have interfered, 
A ſimilar account of the practice is given by Lord Mansfield in 
Martin v. O Hara, Cowp. 824; and by Buller J. in Southcote v. 
| Braithwaite, x Term Rep. 624. Indeed, it was ſtrongly intimated 
by this Court on a late occaſion, that the bail could not in any caſe 

plead the bankruptcy of their principal. Donnelly v. Dunn, ante, 

vol. 1. 448. and Bæddome v. Holbrooke, ibid. in notis. This is a 
new experiment, and if allowed to ſucceed, might in many caſes 
be highly prejudicial to juſtice. 

Mar ſball Serjt. conird. I do not mean to controvert the 
-authorities by which it is eſtabliſhed, that the Court has power 
to diſcharge the bail-on a ſummary application where the principal 

has become bankrupt and obtained his certificate: but I-contend, 
that if the bankruptcy and certificate be .a legal diſcharge to the 
principal, it is a legal diſcharge to the bail; and if ſo, may be 
pleaded. Indeed, it is the only way of inveſtigating whether there 
be any fraud in the means by which -the certificate was obtained ; 

and ſo the Court ſeem to have thought in Vincentv. Brady, 1. 

The plea merely ſtates that the bankrupt has got his certiſicate; 
and if the Plaintiffs meant to ſhew that it was obtained by fraud, 

they ſhould have replied it. From the terms of the recognizance, 
which are, that the principal ſhall ſurrender- himſelf or pay the 
debt,” it is doubtful whether the bail can ſurrender him againſt his 
will. If then he will not ſurrender, e ſhall not the bail be 
at liberty to pray him in aid? 

LooRD Expo, Ch. J. It is not the intereſt of the bankrupt 
to refuſe to ſurrender himſelf in diſcharge of his bail. The exe- 
cution of his creditors againſt him is barred by the certificate; but 
Af he allow his bail to pay the debt, he * creates a new 


ereditor 
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ereditor for a debt to the fame amount, which is not barred by 1799. 
the certificate. The plea of bankruptcy is given to the bankrupt to 8 | 
be made uſe of as the means of diſcharging himſelf, if he ſo pleaſe. be. 
But there may be many caſes in which the bankrupt may not TOY 
chuſe to make uſe of his certificate. If he has been guilty of a fraud, 
he may be fearful of bringing it forward, If he has acquired 
an acceſſion of fortune ſubſequent to the obtaining of his certificate 
he may be aſhamed to plead it. Shall he then, through the 
medium of his bail, be obliged to make uſe of his certificate 
whether he will or not? It is the duty of the bail, under their 
recognizance, to render the bankrupt; and it remains with the 
bankrupt himſelf to determine whether any ule ſhall be made of 
the certificate. Suppoſe the two bail to be creditors ſufficient in 
number and value to ſign the certificate; if they could plead it 
alſ$2 they would have it in their power to ſign their own diſ- 
A . 
BolLER, J. It is of importance to the public, and to the pro- 
feſſion, to put an end to attempts to introduce upon the record 
queſtions of practice which cannot be conſidered as legal defences, 
but which belong rather to what may be called the equity ſide of 
the Court. This action is brought for a legal demand ariſing 
upon a debt of record; and the Defendant is called upon to ſtate a 
legal defence upon record, not merely to ſay that he has equity 
in his favour. Now, what legal defence has he ſet up? He muſt 
either ſhew a legal impoſſibility to perform the condition of the 
recognizance, or ſtate ſomething that will diſcharge him. Has 
he done either? Certainly not. Then the Plaintiff remains unan- 
ſwered. ba 1 
HATE, J. It does not follow that the bail are to have all the 
advantages to which their principal is entitled. Suppoſe in an 
action on a judgment there be manifeſt error on the record, the 
bail cannot avail themſelves of ſuch error, though the principal 
A | 1 = 
Lord Er1.D0N, Ch. J. added, We do not mean to preclude any 
application for ſummary relief on the part of the bail; but the 
opinion of the Court is, that on this record judgment, muſt be 
given for the Plaintiff, | 3 
Judgment for the Plaintiff, 
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1799. 


If an affidavit 
to hold to 


bail ſtate the 


circumſtances 
under which 
a debt ac- 
crued, and 
conclude 


„ by reaſon 


whereof the 


6 Defendant FI 
ſtands in- 


debted in 


he hath re- 
fuſed and till 
refuſes to 


| me it is 


ad. If ſuch 
an affidavit 
negative a 
tender in 
«© notes of 


the Bank of 


England, pay- 
able on de- 
mand,” it is 
A {ſufficient 
com pliance 


with 37 Geo, 


3.6. 45/9. 
though the 


words of that 


act are ** ex- 


> Prefſed to be 
_ payable on 
demand. * 


Plaintiff informed the Defendant; 


- affidavit ; 


CASES IN MICHAELMAS TERM 


F OWLER D. Mok rox. 


HE Defendant in this wits 5 was held to bail upon an affidavit 
T of the Plaintiff, ſtating that the Defendant on or about the 
oth of May 1799 agreed with the Plaintiff, who was a common 
carrier, that if the Plaintiff would give up to him the buſineſs of a 
common carrier he would pay to the Plaintiff 4 J., would take his 
cart at a valuation, and pay the amount of all the book-debts due 
to the Plaintiff up to the time of making the agreement: that the 


J which Cart was valued at four guineas, of which the defendant had no- 


tice; that the book-debts amounted to 47. 9s. 7d. of which the 
that in purſuance and perform- 
ance of the above agreement, the Plaintiff did give up the buſineſs 
to the defendant, who had ever ſince carried it on.—“ By reaſon 
whereof the ſaid Chr; Yiopher Morton became indebted to him the 
deponent in the ſum of 12/. 1 3-. 7d. out of which the deponent 
had received the ſum of 1 J. 1 f. only: and by reaſon thereof the 
ſaid Chriſtopher Morton now is, and ſtandeth juſtly and truly in- 
debted to him the deponent in the ſum of 111. 125. 74. which 
he hath refuſed and ſtill deth refuſe to pay.“ The affidavit fur- 
ther ſtated that no offer had been made by the ſaid Defendant to 
pay the ſaid ſum of 11 J. 12.5. 7 fl. (the debt ſworn to) © in notes 
- of the Governor and Company of the: Bank of RE payable 
on demand. 
Lens. Serjt. on a former day moved for a uh to ſhew cauſe 
why the bail- bond Jhould not be cancelled on the defendant en- 
tering a common appearance. He Rated two. objections to the 
account of the words“ by reaſon whereof : - ſecondly, that in the 
.denial ef a tender in Bank- notes the Notes were not deſcribed in 


the words of the act of parliament: (a) which are race to. be 


payable on demand.“ 


-The Court refuſed the rule upon che latter en but 
granted it upon the former: 


Agaiaſt which objection Williams Seri now wen that 
although the plaintiff had ſtated more than was neceſſary, yet that 
the debt for which he held the Defendant to bail was, ſworn to 


with certainty. K 
| | (a) 37.Geo. 45 55 45 Ag. 27 | 
JV 8 OY 


firſt,” that the debt was not ſworn to poſitively, on 


wy aa r 3 
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Jute (a). 
8 abſolute. 


WaLLACkR v. ARROWSMITH- 


eee Serjt. ſhewed for cauſe againſt a rule i for ſtaying 
proceedings on the bail-bond, that the bail put in were both 
clerks to the defendant's attorney, and being therefore within the 
rule of Court (a), the Plaintiff had a right to treat the bail as a 
nullity, and take an aſſignment of the bail-bond. He cited Cor- 
wiſh v. Roſs, 2 H. Bl. 350. 
Bayley Serjt. contri inſiſted, that though the bail | might have been 
rejected had they been brought up to juſtify, yet it was not compe- 
tent to the Plaintiff to determine on their ſufficiency ; and relied 
on Thomſon v. Roubell, Doug. 466. in notis, where it was ſo decided. 
Heywood then cited Fenton v. Ruggles, ante, vol. 1. 3 56. where 
the Court, in a ſimilar caſe to ON held that the plaintiff might 
take an aſſignment of the bail-bond : 
And 2 he Court dees that caſe 


(a) Reg. M. 6 Geo. 2. alſo Laing v. cui, 1 H. Bl. 76. 


SPICER D. Trasparx. 


1 Plaintiff in this caſe diclered upon a bill of exchange; the 
declaration contained three counts; to the two firſt the 
Defendant demurred, but Judgment was given for the Plaintiff, 
Who then entered a nolle proſegui as to the third; coſts having 
been allowed to the plaintiff upon all three counts, 30 entered up 
judgment for himſelf upon the two firſt; but afterwards finding a 
miſtake in the ſecond count, he altered dd judgment by entering 
it for the Defendant upon that count. 
The bail being ſued, Shepherd Serjt. on a 8 Jay mbved to 
ſet aſide the judgment on two grounds; firſt, becauſe the Plaintiff 


tion; and ſecondly, becauſe after entering up judgment for himſelf 
on the ſecond count he had no authority to alter it. 
Vol. II. O 


But The Court being of a contrary opinion made the rule abſo- 


(a) vid. Maclenxie v. Mackenzie, 1 Term Rep. 716. and Wheeler v. Copeland, 5 Term Rep. 


Diſcharged the rule with coſts. 


was not entitled to coſts upon the two laſt counts of the declara- 


Nov. 21ſt. 


If two of at- 
torney's 
clerks be put 
in as bail, the 
Plaintiff may 
treat ſuch 
bail as a nul. 
lity and take 
an aſſignment 
of the bail- 
bond. 


Now. 23d. 


If a Plaintiff 


obtain judg- 


ment vpon 
one of ſeveral 
counts ina 
declara: ion, 
he is entitled 
to the coſts 

of the whole. 


And if after 
entering up 


judgment for 
himſelf upon 


two counts he 
diſcover an 
error in one 
of them, he 
may wave 


his judgment 
on that count 


and enter it 


ſor the De- 
Cockell boo owe | 
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1799. 
SPICER 
1 


TzasDALE. 


CASES IN MICHAELMAS TERM 


| Cockell Serjt. now ſhewed cauſe, and contended. that by the 
practice of the Common Pleas, if the Plaintiff obtain judgment upon 
one count, he is entitled to the coſts of the whole declaration (a); 
and that in the preſent caſe the Plaintiff, on diſcovering his miſtake, 
had a right to wave his judgment on the ſecond count-and enter 


it for the Defendant. 


| The Court were of opinion that the Plaintiff had a right to 
wave his judgment on the ſecond count, and .that the bail ought 
not to be allowed to hold him to it, againſt his inclination ; and 
agreed, with reſpect to the coſts, that the practice of this Court hal 
been correctly ſtated on the part of the Plaintiff. ; But Buller ]. 
added, that the practice of the Kng's Bench was different, and 
indeed more reaſonable; for there, if judgment be given on 
demurrer for the Plaintiff on ſome counts, and for the Defendant 
on the others, the Plaintiff is entitled to coſts on thoſe counts only 
on which he has judgment, though coſts are not allowed to the 
Defendant on the others 03 m_ that an intention had been inti- 


(=) This was ſettled after much diſcuſ- | 
fon in Bryages v. Raymond, 2 Bl. 800; and 


in Norris v. Waldron, 2 Bl. 1 199. the ſame 


rule was allowed to prevail, though the 


counts were for different cauſes of action. 
However it is ſtated by LeBlanc Serjt. 8 Term 


Rep. 467. that in Tr. 32 Geo. 3. the court 


of Common Pleas held, that a defendant who 


had ſuffered judgment by default. as to part. 
of a declaration in covenant, conſiſting of 


-one count only, and pleaded to the reſidue, 


upon which iſſue was joined and found for 


him, was entitled to the coſts of that iſſue. 
(5) Henderſon v. Rumbold, Hil. 4 Geo. 3. 


. K.. B. Sayer's : Coſts, 212. And this role 


holds in B. R. where the Defendant pleads 


ſeparately to different counts; as if he de- 
mur to the firſt, count, and go to iſſue on 


the ſecond ; A4/tley v. Young, 2 Burr, 1232. 
or plead not guilty to the firſt, and a juſtifi- 


cation to the ſeeond, Butcher v. Green, 


Dong. 678. But where there are ſeparate 


cauſes of action laid in ſeparate counts, and 


the. Plaintiff ſucceeds on ſome and the De- 


fendant on others, as ſeparate judgments muſt | 


be given, each party is entitled to the coſts 


of ſo much as he ſucceeds in. Day v. Hanks, 
Z Term Rep. 654. In Tempeſt v. Metcalf, | 


1 Will. 331. a verdid having been found 
for the Defendant on the moſt material of 


there ſeigned iſſues, and for the Plaintiff on 
the other two, it was moved that the Plain · 


— 


tiff he ſhould have 57 coſts. By which 


| juſtification to a declaration conliſting of one 
| count only, and the Plaintiff traverſe the 


iſſue on which he ſucceeds. Grifiths v. 


a * 


mated 


tiff ſhould how xo coſls; but the Court ſaid, 
that if any one iſſue be found for the Plain- 


ſeems to have been meant that the,Plaintif 
ſhould have colts on the iſſues found for him, 
and the Defendant on the iſſue found for 
him. See alſo Braithwaite v. Bradford, 
6 Term Rep. 599.; though that caſe was 
partly decided on the conſtruction of a par- 
ticular ſtatute, So if the-Defendant plead a 


juſtificatian, and alſo new aſſigns ; if the 
Defendant ſuffer judgment by default on the 
new. aſſignment, but obtain a verdict on the 
traverſe, he is entitled. to the coſts of che 


Davies, 8 Term Rep. 466. With reſpect to 
Butcher v. Green, it may be obſerved, that 
the two counts contained ſeparate cauſes of 
action, one being in'4rover, and the other 
for words ; but the caſe was treated as if it 
had been otherwiſe, Indeed it has been 
holden, - that where a "Defendant pleads 
two.pleas under the ſtatute, to the Whole 
declaration, upon one of which judgment 
is given for him on demurrer, and upon 
the other a verdi& is found againſt him, 
he ſhall be allowed coſts on the former, but 
the plaintiff ſhall not be allowed coſts on 
the latter, ſince upon the whole he has 
no cauſe. of action. Cooke v. Sayer, 2 

Burr. 
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1799. 
A 


mated in this Court of altering the practice, though he believed it 
had never been done. o | | 
| | SPICER 
Rule diſcharged. v. 
TEASDALE. 
Barr. 753+ But it has ſince been expreſsly | pleaded by the defendant to a new aſigu- 
laid down, that if one of ſeveral pleas ment, which the Plaintiff had pleaded to 
pleaded under the ſtatute be held bad on one of ſeveral pleas under the ſlatute; and 
demurrer, and a verdict be given for the | in Brooke v. Willet, the colts given by the 
Defendant on the others, the Plaintiff by |- ſtatute were held to extend to the trial of 
the words of the 4 Anne, c. 16. ſ. 5. is en- the iſſues as well as the pleadinge. In the 
titled to the coſts of the bad plea, though | King's Bench, however, if the Defendant 
upon the whole record he appearto have 20 | obtain a verdict upon one of ſeveral pleas 
cauſe of action. Daberly v. Page, 2 Term | pleaded under the ſtatute, and that plea 
| Rep. 391. So, if the Plaintiff in replevin | prove to he bad, in conſequence of which 
plead ſeveral pleas in bar under the ſtatute, | the Plaintiff having ſucceeded on the other 
upon which ſeveral iſſues are taken, the | pleas, is permitted to enter up judgment, 
avowant is entitled to the coſts of the | the latter is allowed coſts on the pleas found 
iſſues. found for him. Dodd v. Feaddrel, | for him, and neither he or the defendant on 
2. Term Rep. 235. On both theſe latter | the bad plea; Kirk v. Nowell, 1 Term Rep. 
points ariſing out of the conſtruction of the | 118. 266. in which caſe the reaſon given 
ſtatute of Arne, the practice of the Common | for not allowing colts to the Plaintiff on the 
Alias agrees with that of the King's Bench, | bad plea alſo, was, that “ he ſhould have Z 
Greenhow v. Ilſey and others, Barnes, 136, | demurred to it.” Indeed in ſuch a caſe the 
and Brooke v. Willet, 2 H. Bl. 435. In | proviſions of the ſtatute of Anne, which only 
Greenhow v. Ilflty, it was debated among | entitle a Plaintiff to the coſts of one of 
the. Judges, and held to make no difference | ſeveral pleas foand for him on werdi# or 
that the, demurrer on which judgment was | demurrer do not apply; and therefore it falls 
given for the Plaintiff (who was nonſuited | within the principle of thoſe caſes which 
in the general iſſue) was to a plea in bar | have been decided independent of the ſtatute. 
i * 
WaALET v. PajorT. Nov. 25th, 
"SSUMPSIT on a Wager. N | No action 
*The cauſe was tried before Heath J. at the Guildball fit= will OO . 
3 i 3 g | . | : Wager teen 
_ rtings after laſt Trinzy Term, when the following agreement be- hows 5o J. 
5 « | . IE | „ that a ſingle 
tween the parties was proved : © Mr. Pajot bets Mr. William horſe 821 
Whaley five hundred guineas and a dinner (to be had at 5:tting- 38 
Bourne, in Kent) that his Mr. Pajot's brown horſe, called Litile Devil, e e 
* | 3 > : < & nd ar- 
goes from London to the faid town in the ſaid county of Ken? no 2 
than one o 
two horſes 


(rode alſo by himſelf) ſooner than Mr. William Whaley's two 


hacks, one a brown called Billy, the other a dark bay called All- placed at ary 


diſtance the 


eel, go the ſame diſtance; the two horſes of Mr. W. Whaley to be TS | 7 ; 
| 3 f * | | | - 4 1 f , p 
placed at any diſtance from each other that he Mr. WV. Whaley may Stop bra 
1 F og _ 2 eing legal- 
think proper, but to be obliged, one of them, to arrive in the hed by + 
; | 1 | Cee. 2. C. 19 


and 18 Geo. 2. c. 34. f. 11. If on an agreement of this kind be indorſed . V. B. To ſtart P. P. in fifteen 
| days from this date; and no notice be taken of ſuch indorſement in the declaration, and no evidence 
be. given to explain the meaning of the letters P. P.“ the Court will not, after verdict, hold it to be 


à variance. . | | | 


DL. Ph 13 town 


179% 


WHALEY 
1 9 


PA or. 
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town of Sittingbourne ſooner than Mr. Pajot's horſe. Mr. TT. 
Whaley has the power of naming his rider. The meaning of this 
bet is, that Mr. Pajot -bets Mr. W. Whaley that his Mr. Pajot's 


horſe can go the diſtance above mentioned in a ſhorter time than 


Mr. W. Whaley s horſes above mentioned, placing one. of them at 


a certain diſtance from the place from whence the other ſtarts. 


(Signed) 0 W. WBALEV, 
e Pajor.“ 


On this agreement, which was ſet out in the declaration, was the 
following indorſement: M. B. To ſtart P. P. in fifteen days 
from this date.“ Ok this indorſement no notice was taken i in the 
declaration, nor was any evidence given at the trial to explain the 
meaning of the letters P. P.“ The race was won by the Plain- 
tiff's horſes, and the Jury found a verdict in bis favour. 

A rule ai having been moved for on a former day, either to 
ſet aſide this verdict, and enter a nonſuit, on the ground of a vari- 


_ ance between the declaration and the agreement, becauſe no notice 
Was taken in the former of the-indorſement, or to arreſt the judg- 


ment on the ground of the wager being illegal, The Court granted 
a rule to ſhew cauſe in the latter ſhape only, ſaying, with reſpect 


to the former, that it was not neceſſary to ſtate the indorſement, 


inaſmuch as the letters © P. P.“ were merely inſenſible letters. 

Coclell and Shepherd Serjts. ſhewed cauſe, and relied on the 
13th of Geo. 2. c. 19. and 18 Geo. 2. c. 34. J. 11., by the for- 
mer of which acts they obſerved that matches for 50 J. and up- 


wards were legalized, provided they were run at certain places, 
and the horſes carried certain weights, and that by the latter act 


the reſtrictions as to running at particular * and with certain 


weights were taken away. 8 
Nunnington and Lens Serjts. contird. Under the 16 Car. 2. c. 19. 

and 9 Anne, c. 14. it is very clear that this wager would be void ; 

unleſs therefore it appear to be expreſsly legalized by 13 Geo. 2. 


and 18 Geo. 2. the Court cannot ſupport it. The preambles of the 


two latter ſtatutes ſhew that they were paſſed in order to prevent 


the exceflive increaſe of horſe-racing, and all the proviſions are 
calculated to effect that purpoſe. The regulations introduced into 


the 13 Geo. 2. reſpecting entering and ſtarting, &c. clearly prove 
that the horſe-racing legalized by that act muſt be confined to horſe- 


racing carried on in the uſual manner. It is not enough that the 


wager depend on the ſpeed of horſes, unleſs that ſpeed be exerciſed 


an the acuſtomed manner, 1n Biamead v v. Gale, 4 Bur. 2432. the 
W „ 7 APN. | race 


IN THE FORTIETH YEAR OF GEORGE III. 
race upon which the Plaintiff recovered was of the ordinary kind. 
The expreſſion © any place or places whatſoever,” employed in 
18 Geo. 2. c. 34. / 11. muſt for the ſame reaſon be reſtrained to 
thoſe places where races are uſually run; and indeed it would be 


dangerous to public ſafety to allow matches to be run upon the 
king's high-way. Even upon the letter of the eleventh (a) ſection, 


it may be contended that the penalties of the former act are only 


taken away as far as relates to the regulation reſpecting weights. 
In Ximenes v. Jacques, 6 Term Rep. 499. where the Plaintiff ob- 
tained a verdict on a wager that he could perform a certain journey 
in a poſt-chaiſe and pair, within a given time, the Court arreſted 
the judgment : and though the reaſons for their ſo doing are not 
ſtated in the report of that caſe, yet it may be preſumed, that as the 
race was not of the uſual kind, the Court did not conſider it lega- 
lized "Oy the acts ON which theſe Plaintiffs-now * | 

5 Cur, adv, vult. 


on a bbgdent aye: | 
LoRD ErDon' Ch. J. ſaid, The Court Aide to OE this caſe 
Wn” again on that point, which ſeemed to come rather by ſurpriſe 
upon the Plaintiff's counſel, namely, whether this tranſaQion, 


which is called a horſe-race, be a match or race, within the mean- 


ing of the 13 & 18 Geo, 2. It is the more material that this 
queſtion ſhould be again diſcuſſed, becauſe it does not appear from 
the report of X:menes v. Facques to have been there conſidered ; 


and yet a race with a poſt-chaiſe and pair is hardly to be deemed 
leſs a race, in the-popular ſenſe of the word, than ſuch a race as 
the preſent one on the high- road from London to Sittingbourne. | 


The 16 Car. 2. c. 7. in the ſecond” ſection, prohibited various 


ſpecies of gaming, horſe- racing, foot- racing, Oe. under certain 


penalties. After this the 9 Anne, c. 14. alſo prohibited various 
ſpecies of gaming under heavier penalties, and though horſe- racing 


was not named in that ſtatute, yet it has been holden to come 


within the ſpirit of it (5). The 1 6 Car. 2. does not in terms avoid 


1a The ſection is, that it ſhall and may | lating to weights as aforementioned, and in 
be lawful for any perſon to run any match, | the ſame manner as might have. been done 
or to ſtart and run for any plate, prize, ſum if the ſaid act had never been made.” 


of money, or other thing of the real intrinſic | (3) Vid. Goodburn v. Morley, 2 Str. 11 59. 


value of 501. or upwards, at aby weights | Blaxton v. Pye, 2 Will. zog. and Clayton 
whatſoever, and at any place or places v. Jennings, 2 Bl. 706. So alſo a foot- race; 
whatſoever without incurring or being | Iynall v. Long bot ham, 2 Will. 36. and Brown 
liable to the penalty or penalties in the ſaid | y, Berkeley, Convp. 281. 

act of the 13th of his Majeſty's reiga re- 5 


1 


Vor. = „ . any 
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any MER but the tranſaction on which the contract! is founded 


being prohibited, the contract itſelf cannot be ſupported. The 


9 Anne, expreſsly avoids the contract. Theſe ſtatutes were fol- 


lowed by the 13 Geo. 2. c. 19. C19 Geo. 2. c. 34. Had many 


contracts founded in horſe-racing been held illegal pre- 


5 vious to theſe ſtatutes, it might be found difficult to maintain 


that ſuch horſe- racing could now be deemed legal, which before 


had been deemed illegal. But the. £3 Geo. 2. having prohibited 


many ſpecies of horſe-racing, the law ſeems to have implied that 
ſuch ſpecies of horſe-racing as were not prohibited by that ſtatute, 


by not being prohibited became legal. And the 18 Geo. 2. having 


taken away ſome of the prohibitions and penalties of the 1 3 Geo. 2. 


che ſame kind of reaſoning ſeems. to have been applied, namely, 


that theſe ſpecies of racing with reſpect to which certain reſtrictions 
were taken away, were thereby altogether legalized. There ſeems 
to be much ground for arguing from the nature of the 16 Car. 2. 
& g Anne, that theſe acts ought to be conſtrued ſtrictly in order 
to.enforce the principle on which they are founded, namely, to 
prohibit all horſe-racing ; and that the 13 & 18 Geo. 2. are from 
their nature to be ſo conſtrued as to encourage the breed of horſes, 
and to permit that ſpecies of horſe-racing only, called racing on 
the turf. It is to be obſerved, that the 13 Geo. 2. ſpeaks of en- 
tering, placing, ſtarting, &c, and that the expreſſion * any place 


.or places whatſoever,” ata in 18 19 - 2. can oe mean all 


England. 


In conſequence of this antimation from the Court, che caſe 
ſtood over for further argument; but on this day, 


| Lond ET DOW Ch. J. ſaid, Upon inquiry of the Judges of the 


Court of King's Bench, we find that the Judgment of that Court in 


Limenes v. Jacques proceeded on an opinion, that the 13 C18 


Geo. 2. relate to bond fide horſe-racing only. Without therefore 
again entering into the grounds before ſtated, it 18 ſufficient for me 


to declare:it to be the opinion of the Court, that the tranſaction 
deſcribed in this caſe, 1 is not that ſpecies of horſe-race or match 
which is legalized by the 13 & 18 Geo. 2. and n that 
this action cannot be maintained. 5 

Fer e e ER 15 1 2 4 8 Rule abſolute. 
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Don ex dim. BADbDAM v. Rox. 


Heer Serjt. ſtated, that the officers objected to draw up a 
rule for judgment againſt the caſual ejector on an affidavit of 
ſervice, which alleged, that the declaration in ejectment was ſerved 
at the dwelling-houſe of the tenant in poſſeſſion on the tenant's 
wife. He cited Doe d. Morland v. Bayliſs, 6 Term Rep. 765. to 
ſhew that the ſervice was ſufficient (a). 
7 be Cburt were of apinioh, that the ſervice was ſufficient. 


(a) Vid. etiam Goodright ex dem. Wad- | Bl. 644. and what was ſaid by Eyre * J. 


| dington v. Thrufiout, 2 Bl. Soo. Smith ex | in :Goodtitle ex dim, Read v. Badiitle, ante, 
dim. Lord Stourton and Others v. 1 . vol. 1. 384. 


Goran and Other Vs ; Tarrs and Another, 


Sealand, Serjt. on a former day obtained a rule to ſhew conſe 

why a bill of exchange ſhould not be referred to the prothono- 
tary to compute principal, intereſt, exchange, re-exchange, charges, 
expences and coſts, or why a writ of inquiry ſhould not be 
executed before the Lord Chief Juſtice and a ſpecial jury. 

| Heywood Serjt. now ſhewed cauſe and contended, that exchange 
and re-exchange were damages of a ſpecial nature, and "ought to 
be aſcertained by a jury, but that the Defendants ought not to be 
put to the-expence of a ſpecial j jury ſinee a common jury was quite 
competent to aſcertain the amount. He infiſted, that it was alto- 


gether out of the province of the prothonotary to take account of 


charges and expences, fince they could not be matter of mere 
computation. | £72 | 

| | Shepherd offered to ftrike out the words charges and expences, 
but inſiſted, that unleſs the Defendants could ſhew that the 


computation of exchange and re-exchange was of ſufficient con- 


ſequence to require a ſpecial jury, he ought to allow it to be ſettled 
by the prothonotary, And 

The Court being of this i made the rule abſolute for 
referring the bill to the prothonotary to compute principal, intereſt, 
exchan ge, reerchan 8e, ang cn | 


IF 
1799. 
— — 


Now, 2 7th. 


Service of a 
declaration 
in ejectment 
on the wife 
of the cenant 


in poſſeſſion 


at his houſe, 
is ſufficient. 


; Nov. 28th. . 


The Court 
will refer 

a bill of 
exchange 

to the pro- 
thonotary to 
com pute 
principal, 
intereſt, ex- 


change, re- 
exchange, and 


coſts; but 
not charges 
and expences, 


56 
1799. 
— . 


| Nov. 28th. 


InC.B.if 
the Plaintiff 
proceed to 
trial after 
money 

paid into 
Court, 2nd 
the verdict is 
2gainſt him, 
he is not- 
withſtanding 
| | entitled to 
—_ coſts up to 
the time of 
the money 


paid in, 


| ney being paid io, though the Defendant 
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W1LTON v. PL ACE. 


a Plaintiff having commenced actions againſt ſeveral under- 


writers on a policy of inſurance, the Defendant in all the 
actions paid money into Court upon the common counts. One 


- cauſe was tried and a verdict found for the Defendant. No con- 
ſolidation rule had actually been entered into, but it appearing to 


have been the underſtanding of the parties that all the cauſes ſhould 
be bound by the event of one, the Court at the inſtance of 
Shepherd Serjt. were about to direct the prothonotary to tax colls 
to the Defendant in all the cauſes, as well up to the time of pay- 
ing the money into Court as afterwards, according to the rule laid 


down in Stevenſon v. Yorke, 4 Term Rep. 10. Kabell v. Hudſon, 


ibid. and Burſtall v. Horner, 7 Term Rep. 372. (a) | 
Heywood Serjt. oppoſed this, and the prothonotary ſtated, that 
according to the practice of the Common Pleas, where money is 


paid into Court though the Defendant ultimately ſucceed in the 
cauſe when tried, yet the Plaintiff is entitled to en 4 till che time of 


the money being paid into Court. 


Upon hearing this, the Court obſerved, that the practice as ſtate 


: by the prothonotary (6) Hur prevail, 


. (4) Soin Seedbark v. 79%, 37. R. "4 [ though. in 2 v. Williams, 1 Term 
where the Plaintiff proceeded to trial and | Rep. 710. that rue was extended to the 


a juror was withdrawn, he was held not to caſe of a Plaintiff who proceeded to trial, 


be entitled to coſts up to the time of paying | and obtained a verdict for the exact ſum 
the money into Court. But in Seymour v. | Paid into Court only, yet in. Stevenſon v. 
Bridge, 8 Term Rep. 408. where the Plaintiff | Torke, 4 Term Rep. 10. Buller J. obſerved 
having given notice of trial, neither entered that “ that part of the caſe of Griffiths v. 
his cauſe, or. countermanded the notice, Wu illiams could not be ſopported. „ 

but took the money out of Court, he (5) See Savage Ve Franklyn, Barnes 280. 
was allowed coſts up to the time of the mo- Davis v. Maunſell, Barnes 282. Vane v. Me- 
chell, Barnes 284. and Bare v. Crane, Barnes 


was entitled to jadgment as in caſe of a | 257: where coſts up to the time of paying 
non ſuit. And in Lorck v. Wright, 8 Term the money into Court were allowed to the 
Rep. 486. the ſame principle was held to Plaintiff by the Court of C. B.; but it is 
apply, where the plaintiff twice carried to be obſerved, that in none of oſs caſes 
the record down to trial and withdrew | had the Plaintiff proceeded to trial; and in 
It. The rule that a Plaintiff is enti- | Davis v. Maunſell, as reported in Filles 191. 


SPY 


tled to coſts up to the time of paying mo- Forteſcue Aland J. ſays, the Plaintiff may 


ney into Court was laid down in Hartley] take out the money at any time before trial, 
v. Bateſon, K. B. 1 Term Rep. 629. where] and will be entitled to colts till the time of 
the Plaintiff bad proceeded after the money | the mas. brought is . 

paid in, but had 55 goup 10 trial : and * 7 


' 
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: Plaintiff a as rl a ſeaman, againſt. 


* 260. 


The 9 3. 
he 3- 


the Defendant who was captain "of the ſhip Suffolk for wages having pro- 
earned i on a voyage from Savannalamar in Jamaica, to this coun- 
try. The cauſe Was tried before Lord Eldon Ch. 6 WR at the 
We fiminſter ſittings after laſt Mi:haelmas Term, when the follow-. 
ing facts appeared in evidence: The Defendant being in great 


want of hands to navigate the ſhip home, and being reſtricted by 


the 37 Geo. 3. c. 73: = 3. 00 from engaging 1 ſeamen i in the 


8 Po. —m— 


e 


* 


; " Dy 
5 ”> . # 


ta) That Scion ende that no maſter. for WY or more e bile for ſuch 


or commander of any Britiſh ſhip, which | ſervice, than according} to the rate of 


hall fail for any port in Great Britain hall double monthly wages; unleſs the governor, 
hire or engage any ſeaman, mariner, or chief magiſtrate, collector, or comptroller 


other perſon. at any port or place within his of ſuch: por: or place ſhall think: that. more-. 


| Majeſty's colonies or plantations in the J/e/ ought. to be given, and.do and ſhall accord-; 
ages, to ſerve on board uy: ſuch ed at : 2 . and direct tho ſame to be 


Vor. II. 


=> AE : 1 | | given 
N 4 n K . : . a 


5+ 1 


hibited more 
than double 
monthly wa- 
ges being 
given to ſea- 
men coming 
from the Weff 
Indies, unleſs 
the captain 
be ſpecially 

' licenſed to 
give a greater 
rate by the 
chief officer 
of the port, 

a general 
licence by 
ſuch chief 
officer to a 
captain, to 
' procure men 
on ſuch 
terms as he 
can,” is void, 


g * 


CASES. IN HILARY TERM 


1800. N F Tudies. at more than double monthly wages, unleſs the governor | 

I WW or other chief officer of the port ſhould authoriſe him ſo to do under 
. hand, applied to the chief magiſtrate of the place where he was 
Lace, for ſuch a permiſſion, : and obtained the following one: Jamaica, 
e «. pariſh 1/e#moreland—W hereaz/it appears to me 8 M. Eſq. 
e Cy os Rotulorum and chief magiſtrate in and for the pariſh of 
Weſtmoreland, by the. oath of L. Lacy maſter of. the ſhip S zoll 
4 n now lying at anchor i in the harbour of Savannalamar i in the ſaid 
pariſh and bound thence to the port of London in the kingdom 
« of Great Britain that he cannot engage ſeamen to carry his ſaid 
6) ip home at the rate allowed by law, Theſe are therefore to 
TIS lic tenſe i and permit the ſaid ; Lacy to procure men on ach terms 
e at he can to na vig gate bis ſaid [hip now haded and ready to depart 
2 will the Kae 22 3 Witneſs + my e We. 36 
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agrecing to Nee fg erg. guineas a at has kene (ble was 
paid, ) and 90. per month during the voyage, with half a pint of 
rum per day, and coffee night and morning. On the part of the 

Defendant! it was objected, that the Plaintiff. could not recover upon 
the above agreement, inaſmuch as the ſum agreed for was above 


the rate of double monthly wages, and the contract having been 
made under 2 general licence to the captain to give according to 
Bis diſcretion, inſtead of a licence regulating the preciſe ſum, was 
| therefore void. His Lordſhip being of opinion that it was the 
intention of the legiſlature, with a view to prevent exorbitant 
: +. avages being given, to-deprive both the maſter and the mariner in 
| ſuch 8 of the 27 of F. their 5 3 and to iſ 

gi Y * 117 port, who Pann therefore to Tpotify in the leber the rate 

> 93400 of wages allowed by him, nonſuited the Plaintiff, with liberty to 


move the * Cour for a Verdict i in his favour on the contract as 


k 6 £ 's 9 67 # # 8 F 4 
. 1 4 73 15 1 1 * ; 1 2 by * 5 14 ; i "Ys 
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oj ES proved. | | 
Oe” 8 : * Cockell Serjt. now lay 121 a rule Nj 7 to ſet adde this b | 
15 and contended t that the, licence was ſufficient within the . 
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given 6 bes Shins et his . : 1 hes | as evidencing the 3 intent 4 of the Jegillawore 
and in ſach caſe the maſter and commander beyondall doubt ;) and all contracts, bonds, 
+ ſhall be at liberty to pay and the ſeamen io Ee. contrary to the meaning of the act, ſhall © 
receive /uch greater or higher wages as ſuch | be null and void, and the maſter of ſoch 
' governor, &c. ſhall dire as aforeſaid; (his ſkip entering we fuck contra Mall for-. 


.. Lordlhip took notice , EN OY I feit wo ants l e Gat bh 


: : £ SSIS. | of * 
1 1 4 4 r — 2 
> 95 n . FL 2 


IN THE FORTIETH YEAR OF GEORGE III. 
| ances, felt! it impoſſible to fix the rate of wages himſelf. 


letter of the act, that the nonſuit was right, and that if it were 


would have it in his power to annul the act. 
5 Cockell took nothing by his moti on. 5 


Kipp v. RAWLINSON. 5 


Tour. was an ien er money had kg 1 

3 An execution having iſſued againſt the goods of one e 
who kept A public houſe, his furniture was taken and put up to 
fale by t the Sheriff of Surry ;'the Plaintiff, who was Aburn's brother- 
in-law, | but not a creditor, became the purchaſer, and a bill of ſale 
was made out to him, dated 13th of November 1798; Aburn was 
4 by him permitted to continue in poſſeſſion of the goods in order 


taken in execution and committed to priſon, he executed a bill of 
ſale of them, dated 1 ith of March 1799, to the Defendant, to whom 
be was indebted in the ſum of 161. 5 5.; the Defendant having 
taken poſſeſſion under this laſt bill of ſale, received a notice from 
the Plaintiff not to diſpoſe of the goods, ſtating his prior title; on 
the 14th of March the landlord of the premiſes authoriſed the De- 
* fendant to diſtrain to the amount of 12 J. 10 f. for rent due from 
Aburn for two quarters, which the Defendant accordingly. paid, 

and on the 26th of the ſame month ſold the goods for 26 J. 145. 6d. 

The expences of the bill of ſale to the Defendant, of keeping poſ- 


to the Defendant, the latter ſtill remained a creditor of the 


<baelmas Term, his Lordſhip put it to the jury to ſay, Whether 
the Plaintiff had purchaſed the goods with a view to defeat any 
execution by any of the creditors of Aburn ? And the j jury being 


bim a verdict for 14 J. 45s. 64. 


and enter a nontaitz he contended chat the bill of fale to the 


of the act, the chief magiſtrate having, under the exiſting cireum- 
But the Court were clearly of opinion both on the policy aa 


otherwiſe every chief magiſtrate | in the ports of the Me «fi MAY iſlands 


that he might be able to carry on his buſineſs, but being ſoon after 


ſeſſion, and of the auction added to the rent advanced by the 
Defendant, amounted to 26/. 4s. 84.; leavidee a balance of 
9. 8 d.; this being deducted from the debt due from Aburn 


5 former far 1 15.5 44. The cauſe being tried before 
Lord Eldon Ch. J. at the Weſiminſter ſittings after laſt Mi- 


of opinion that the purchaſe was not made with that view, gave f 


Masſball Serjt. now moved RE a dts N; 7 to ſet aſide this verdi&t : 
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latter took 
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an action 
againſt C. 
for the 
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bill of ſale 
was valid, 
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entitled to 
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* CASES: IN HILART, ;TERM 
Pista not having been accompliſhed and followed by poſſeſion 


was fraudulent and void, and cited Edwards v. Harben, 2 "hs 


Rep. 587. and Banford v. Baron in a note to that caſe. 
Tord EL DON Ch. J. This action was brought to recover the 
produce of the ſale made by the Defendant after deducting the 
amount of the rent paid to the landlord. It is to be obſerved that the 
Plaintiff was not a creditor of Aburn, and did not buy the goods as 
the means of ſatisfying any debt of his own ; nor indeed could he, 
for the Sheriff was to receive the money produced by the ſale: 
nor was the purchaſe made with a view to defeat creditors, but 
out of mere kindnefs to Aburn to whom the Plaintiff was related. 
If, under theſe circumſtances, the poſſeſſion of Aburn be ſufficient to 
make the bill of ſale fraudulent, the Plaintiff muſt ſuffer the legal 
conſequences of his benevolent diſpoſition. | But it appears to me 
that this does not fall within the principle of Tw Wyne's (a) caſe, and 


8 the other caſes on this ſubject, where the parties ſtood i in the relation 


of debtor and creditor, and where their object was to defeat the 
other creditors. This ſeems to me a new caſe; for here the goods 


5 ws purchaſed at a public ſale by a perſon who had gever acquired 
. the character of a creditor, and were then lent to the original 
owner for a temporary and honeſt purpoſe, If Kidd had. lent 


money to Aburn to buy theſe goods, and had then taken 4 con- 


1 . veyance of them, or a ſecurity for his debt thus ariſing out of the 


mere act of lending the money; leaving Aburn in poſſeſſion of the 


|, goods would not have been a fraudulent act. This appears from 


Mr. 15 Buller * Lau of NMiſ Prius, p. 258., who after ſtating a caſe 


WE of conveyance which was holden to be fraudulent becauſe the-donor 


continued. in poſſeſſion, adds, * but yet the donor continuing in 


by poſſeſſion i is not in all caſes a mark of fraud; as where a donee lends 


bis donor money to buy goods, and vr the ſame time takes a bill of 


fale of them for ſecuring the money.“ It will be difficult to diſ- 
tinguiſh the tranſaction in queſtion Aoi! this caſe, Indeed a 


public buying of the Sheriff ſeems to be more favourable to the 
; Plaintiff. It appeared to me at the trial that Kidd might be con- 
8 | ſidered as the donee of theſe goods lending money to Aburn to 
purchaſe them through the medium of the Sheriff, and taking a bill 


of fale as a ſecurity f for the money. 1 deſired the j Jury | to ſay what 


5 they conſidered to be the object of the bill of fale; ;. and they were 


of opinion that it was the intention of the parties. that the bill of 


25 Sls Sond; be Ne for the money. Mi. to the e Sheri, 


0 0 „ e 


IN THE FORTIETH YEAR OF GEORGE 11. 
HEATH J. I ſee no reaſon for ſetting aſide this verdict. The 


caſe is clearly diſtinguiſhable from Twyne's caſe, there. being great. 


notoriety in the whole of this tranſaction. Now it is to be ob- 
| ſerved, that Lord Coke in Twyne's caſe recommends that gifts in 
ſatisfaction of a debt by one who is indebted to others alſo, ſhould 
be made in a public manner before the neighbours and not in 
private; for ſecrecy is a mark of fraud. Here there was no fraud 
or ſecrecy, and therefore I think the conſequences would be mis- 
chievous if this Plaintiff's title were defeated. | 
Rook J. I am of the ſame opinion. 

 Marſtall took SO" by his motion. 


ExcLisn D. DARLE v. 


Alert: by the indorſee of a bill of exchange againſt the 
| indoriſer. 

Lord Eldon Ch. J. before whom the cauſe was tried at the 
Weſtminſter fittings after laſt Michaclmas Term, nonſuited the Plain- 
tiff under the following circumſtances : Payment of the bill being 
refuſed when due, the Plaintiff commenced actions againſt the 
preſent Defendant and the acceptor, andhaving ſued the latter to 
judgment, took out execution thereon ; but although the acceptor 
| had ſufficient to anſwer the execution, the Plaintiff at his inſtance 
received 1000. in part payment of the bill, and took his bond and 
warrant of attorney as a ſecurity for the payment of the remainder 
by inſtalments, together with intereſt and coſts, excepting only a 
nominal ſum, with a view to enable him, the Plaintiff, to ſupport 
actions againſt the other parties to the bill. 

Shepherd and Lens Serjts. now moved for a new trial, and con- 
tended that the holder of a bill of exchange after due notice given 


of non-payment is entitled to ſue all or any of the parties whoſe 


names are on the bill; and that although he receive from any one 
of them what may amount to a ſatisfaction as againſt him, yet that 
the others will not be diſcharged until the whole amount of the 


bill be paid; as in Macdonald v. Bovington, 4 Term Rep. $25. 


where the holder of a bill having ſued the acceptor and charged 


being diſcharged by an inſolvent act; and in Hayling v. Mulball, 
2 Bl. 1235. where it was laid down that the holder after having 


_ diſcharged one of the indorſers, whom he had taken in execution, 
Vor- IL C If. 
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cordingly ordered the proof againſt the eſtate of the latter to be 


5 


by a letter of licence, might ſue a prior indorſer. They inſiſted 


ſwered that the grantee could make no demand upon the co- ſurety, 
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that each of the parties to the bill was in the nature of a co- ſurety, 
and therefore nothing ſhort of actual payment by one of them 
could be conſidered as a ſatisfaction in an action againſt any of 
the others, and cited Dyke v. Mercer, 2 Show. 304. 
Lok D EL DON Ch. J. It is very clear that the holder of a bill may 
at his election ſue any or all the parties to it, and that if they all 
become bankrupt, he may prove againſt the eſtates of all unleſs he 
receive part of the debt from any one. And although the debt be 
reduced from time to time by dividends, no part of the proof ſhall 
be expunged under any of the commiſſions till 205, in the 
pound have been received. As long as the holder i is paſſive, all his 
remedies remain and if any of the parties be diſcharged by the 
act of law, as by an inſolvent debtors' act, that operation of law 
ſhall not prejudice the bolder. With reſpect to Hayling v. Mul hal, 
it may be obſerved that the marginal abſtract of that caſe is incor- 
rect; for it appears from the report that the perſon firſt ſued was 
a ſubſequent indorſer: had the Plaintiff firſt ſued a prior indorſer and 
diſcharged him from execution, it would have afforded a ſufficient 
objection to an action againſt a ſubſequent indorſer. If a holder 
enter into an agreement with a prior indorſer in the morning not 
to ſue him for a certain period of time, and then oblige a ſubſe- 
quent indorſer in the evening to pay the debt, the latter muſt 
immediately reſort to the very perſon for payment to whom the 
holder has pledged bis faith tkat he ſhall not be ſued. In the 
caſe Ex purte Smith (a) Lord Thurlow, after conſulting with all 
the Judges, was of opinion that the holder of a bill by entering into 
2 compoſition with the acceptor diſcharged the indorſer, and ac- 


expunged, proceeding on the ground of the acceptor's liability 
being varied by the act of the holder. We all remember the caſe 
where Mr. Richard Burke being co-ſurety for an annuity, the 
grantee gave time to the principal, and yet argued that Mr. Burke 
was not relieved thereby, though the principal was ; but it was an- 


| becauſe he muſt by.! ſo doing enforce a payment from the principal 

contrary to the agreement. Here the Plaintiff having taken a 

new ſecurity from the acceptor, has diſcharged the Defendant. 
HEATH and Rooke Js. were of the ſame opinion. 
Shepherd and Lens took nothing by their motion. 


: (a) Co. B. L. 168. 172. Ed. * e 1 iy" = 1 | 
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WILLIAMSON D. BUTTERFIELD and Another, Executors 
of J. BRALEY. 


OVENANT. The declaration ſtated, that J. Braley i in his life- 
C time was poſſeſſed of a certain leaſe of certain marſh lands and 
tenements, of which at the time of making the after- mentioned 
indenture there were eight years then to come and unexpired; that 
an indenture was entered into between C. Williamſon (the Plaintiff) 
of the firſt part, the ſaid J. Braley of the ſecond part, and one &. 
Morgan of the third part, which after reciting that C. Williamſon 


and F. Braley were defirous of making ſome proviſion for the 


ſupport of Mary Williamſon, the wife of James Williamſon, who 
had left her and gone abroad, (ſhe being the ſiſter of the ſaid F. 
Braley and ſiſter in law of the ſaid C. Williamſon,) and alſo for the 
maintenance and education of her children by the ſaid James 


Williamſon, and therefore that C. i lliamſon had offered and agreed 


T7 er annum during his life, and to leave at his death 


6ool. for the ſame purpoſe, and the intereſt of which ſhould be 
applied in lieu of the 30 l. per annum, and that F. Braley had 
alſo agreed to allow 207. per annum during his life in caſe C. 
Williamſon the younger ſhould continue. to live with him or be kept 
at ſchool, and found and provided by him with board and other 


neceſſaries, but if he ſhould ceaſe to live with him and quit him 


with his conſent, then F. Braley agreed to allow 35. per annum; 
And reciting that C. Williamſon and John Braley tor carrying into 
execution their intentions, and ſecuring payment of the ſaid ſums, 
bound themſelves to. Morgan in I200l. with conditions to perform 
all the covenants thereafter mentioned; witneſſed, That C. Williom- 


n covenanted with 7. Morgan to perform his part of the 


above-mentioned agreements, and that F. Morgan ſhould receive 
the ſaid ſums allowed by C. Williamſon as aforeſaid, upon the truſts 
declared concerning the ſame (which were adapted to carry into 
effect the agreement above-mentioned); and that J. Braley alſo 
covenanted with J. Morgan to perform his part of the above- 

mentioned agreement in the ſame manner ; And laſtly, that it was | 
agreed by all the parties that in caſe Mary Williamſon ſhould miſ- 
behave herſelf to the diſapprobation of C. Williamſon and F. Braley 

it mould be lawful for J. Morgan, his executors or adminiſtrators, 
en the ſame being ſignified to him by C. Williamſon and F. Braley, 
| | : 95 to 
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| Braley and C. Williamſon, that in caſe he the ſaid J. Braley ſhould hap- 


in the county of Een, called Bi/bop s Lands, that his executors or 
adminiſtrators ſhould immediately thereupon deliver the poſſeſſion 


liamſon, his executors, adminiſtrators, and aſſigns, and that from 


thenceforth he the ſaid C. Williamſon ſhould pay to the ſaid Fobn 


of 307. during the continuance of the ſaid term upon the truſts 
therein- before mentioned, the ſaid F. Braley did thereby covenant 
and agree to and with the ſaid C. Williamſon, that in caſe of his ſaid 


ately, and he the ſaid J. Braley did thereby direct them to deliver 
immediate poſſeſſion to the ſaid C. Williamſon of the ſaid marſhes, 


leaſe under which he held the ſame for the reſidue then to come 
of the term thereby granted; and the ſaid C. Williamſon in conſi- 
deration thereof did thereby covenant, promiſe, and agree to pay 
or cauſe to be paid unto the ſaid J. Morgan the further yearly ſum 
of 30 l. of like lawful money of Great Britain. during the conti- 


then held the ſame.” The declaration then averred the death 


cecutors, the performance by C. Pilliamſon of his part of the cove- 


_ which they were held, and a refuſal by them ſo to do. 


declaration mentioned, and during the continuance of the faid 
term, - purchaſed the reverſion in fee,” Whereby the ſaid leaſe in 
the ſaid declaration mentioned, then and there became void, and the 
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to ompply the above ſums for the maintenance of the children only, in 
ſuch manner as C. Williamſon and F. Braley ſhould direct; Thatafter | 
further reciting * that it had been agreed by and between the ſaid . 


pen to die during the continuance of the term of the leaſe, under which 
the ſaid J. Braley then held the marſhes in the pariſh of Laindon, 


thereof, and aſſign the reſidue of ſuch term unto the ſaid C. Wil- 


Morgan, his executors or adminiſtrators, the further yearly ſum 


dying as aforeſaid, his executors or adminiſtrators ſhould immedi- 


and to aſſign to him, his executors, adminiſtrators, and aſſigns, the 


nuance of the ſaid term of the ſaid leaſe, to, for, and upon the ſeveral 
truſts, intents, and purpoſes therein before mentioned. And it 
was thereby mutually agreed between the ſaid J. Braley and C. 
Williamſon, that if the ſaid C. Williamſon ſhouid in the life-time of 
the ſaid 7. Braley purchaſe the ſaid land, that the ſaid J. Braley 
ſhould continue tenant thereof during his life at the ſame rent he 


of J. Braley, and the appointment of the Defendants as his ex- 


nants, and a demand made by him upon the Defendants to deliver 
up immediate poſſeſſion of, and aſſign to him the leaſe under 


Plea that J. Braley after the making of the indenture in the 


IN THE FORTIETH YEAR OF GEORGE III. 
aid term br granted, and in the ſaid declaration mentioned, 
then and there became, and was and ſtill is merged, ſurrendered, 
and extinct in law. And the Defendants as executors aforeſaid, 
by reaſon thereof, could not upon the death of the ſaid J. Braley 
deliver immediate poſſeſſion, nor have they as ſuch executors at 


any time fince been able or capable of delivering poſſeſſion, nor 
can they now deliver poſſeſſion of the ſaid marſhes and tenements 


term by the ſaid leaſe granted unto the ſaid Plaintiff, his executors, 
adminiſtrators, or aſſigns, according to the form and effect of the 
ſaid indenture in the ſaid declaration mentioned, and of the co- 


aforeſaid. And this, Oc. 
To this there was a general demurrer and 4 therein. 
When this caſe firſt came before the Court, no part of the in- 
denture now ſet out in the declaration, except the covenant of J. 


The declaration then contained a ſecond breach, which ſtated that 
7 Braley i in his life-time purchaſed the whole eſtate, whereby his 
executors were unable to aſſign any reſidue to the Plaintiff. To 
this breach the Defendant had demurred. 


mas term contended, that the clear meaning of the covenant was, 
that if the covenantor ſhould happen to die poſſeſſed of the term, 
his executors ſhould aſſign to the Plaintiff; - but that as the co- 
venantor had purchaſed the reverſion in fee in his liſe-time, he 
did not die poſſeſſed of the term, and therefore his executors were 
excuſed; and obſerved, that the words “ in caſe of his ſaid dying 


in the former part of the deed, He cited Walter v. Montague, 
2 Roll. Rep, 32. 

Sellon Serjt. contrd inſiſted, that where a man creates a charge 
upon himſelf by his own contract, nothing can relieve him from 
It, much leſs an act of his own. He cited Sir A. Mayne's caſe, 
5 Co, 20. Cro, Eliz, 479. S. C. Paladine v. Jane, Alleyn, 26. Earl 


of Cheſterfield v. Duke of Bolton, Com. 627. Bullock v. Dommitt, 
6 Term Rep. 650.  Brecknock Company v. Pritchard, 6 Term Rep. 


7 50. Doe d.  Mitchenſon v. Carter, 8 Term Rep. 300. 


of the covenant. in queſtion, ordered the parties to amend. 
Vor. II. * | | Accordingly 


in the faid declaration mentioned, or aſſign the reſidue of the ſaid 


venant of the ſaid J. Braley deceaſed, in that behalf made as 


In ſupport of which demurrer, Shepherd Serjt. in laſt Michael- 


as aforeſaid,” muſt be conſtrued, in caſe of his dying as mentioned 


The Court thinking the whole deed material to the conſtruction 
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off” 


. the deed being ſet forth i in the declaration, =, the 
ſeeond breach and demurrer thereto being ſtruck out, the caſe now 
came on to be argued on the demurrer to the ple. 


Sellon in ſupport of that- demurrer. - This 18 a conditional cove. 
nant, that the executors of the covenantor ſhall do a certain act in 
caſe he die during the eontinuance of the term of the leaſe; and 
for the Defendants it is contended: that he did not die ide the 
a continuance of that term. The word“ term“ may be taken in two 
ſenſes, either as a limitation of time for which the eſtate is to con- 
tinue, or as the eſtate itſelf, Sbepb. 7 ouch. c. 14. þ. 267. £4. 
71651. The former, however, is the more uſual acceptation of 
the word, and the only one to be found i in moſt of the law. dictiona- 
tries. In this caſe the words. that precede and follow it ſhew that 
| it was: uſed i in thecommon ſenſe. Had the expreſſions been ur- 
ing the term, 1 during the leaſe,” they might have been 
conſidered as deſcribing the eſtate, but the words © during the 
-confinuance of the term of the leaſe,” can bear no other ſenſe than 
during the continuance of the time which the leaſe has to run. 
The object of the covenant was to make a proviſion for Mary 
E Williamſon ; and C. Williamſon, in conſideration of having this term 
4 aſſigned to him by F. Braley's executors, undertook to allow her a 
Certain ſum after J. Braley's s death as long as the term laſted. Now 
if 5 Brale 2y had it in his power to defeat the covenant, he had it 
in his power thereby to deprive Mary Williamſon of the proviſion 
intended for her. A ſtipulation is inſerted i in the deed i in the caſe 
08-0 Wi liamſon purchaſing the fee of theſe premiſes, that 7 Braley 
| ſhall continue to hold them as tenant, but no Rtipulation | is made 
in caſe of its being purchaſed by 2 Braley; it is therefore to be 
2 inferred that the parties did not intend that J. Braley ſhould be at 
-liberty to purchaſe the fee. If on the other hand it be urged that 
the Plaintiff ſhould have provided for this event by a-covenant, it 
may be obſerved, that . Braley was the covenantor, and that all 
omiſſions muſt be taken moſt ſtrongly againſt him. (He was then 
proceeding to argue that it was not in the power of J. Braley to 
defeat the covenant by his own act, but the e interfered, and 
e Shepherd who was on the other fide). 


Lord ELDON Ch. I” The ſecond point to which my Brother 
| Selle was proceeding aſſumes the meaning of this covenant to be, 
chat if 7 Broley ſhould die within the number of years unexpired 
at 9 95 time when the covenant Was made, bis executors ſhould 

L 5 . Pos 8 5 aſſign 
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 affign the reſidue to 12 Milliamſom. On this head an important 


queſtion might ariſe, Whether, conſidering the purchaſe as the act of 


Ys Bralæy, he could defeat the covenant ſo underſtood ? I ſhould 
have no difficulty in ſaying that he could not, becauſe it would be 
incompetent to him to ſay that he did not mean C. Williamſon to 
have the benefit of ſo many years as ſhould be unexpired at his 
death. The Court can only collect the meaning of the parties 


from what i is expreſſed upon the deed, and the undertaking of the 


covenantor muſt be made good according to the terms of the 
covenant. If the import of the inſtrument be, that on the ſuppo- 
ſition of the term exiſting under the leaſe at the time of his death, 


Aben ik he ſo die during the term ſo exiſting under that leaſe, it 


hall be aſſigned to C. Pilliamſon, whatever may have been the 


meaning of the parties, the Court muſt not indulge in conjecture, 


but muſt put that conſtruction on the covenant which is warranted 


by the terms of the deed. It does ſeem to me, however, that the | 


terms of the inſtrument have done juſtice to the intent of the par- 


5 F. Braley meant, that if he died poſſeſſed of the term under 
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the leaſe, C. Wilkamſon ſhould take the reſidue of that term; but 80 


I find nothing in the deed which calls upon the Court to Fell that 
528 Braley, who was giving a benefit to the children, might not 


5 put an end to the term, and provide for the children in any other 
way that he pleaſed. The circumſtance of C. i liamſon having 


entered into a covenant in caſe of his purchaſing the rever- 


on, affords ſtrong ground to infer that Braley did not mean 
to bind himſelf to any thing in caſe it ſhould be purchaſed by him. 


And are we to imply between Parties covenanting with each other, 


that their covenants were intended to extend to a caſe not expreſſed 
in terms, merely becauſe it is not ſo expreſſed? It is obſervable that 
Braley covenants that in caſe he ſhould die during the continuance 
of the term, his executors and adminiſtrators, who would be the 
perſons repreſenting him in reſpect of his intereſt in this term, 


ſhould affign the reſidue to Williamſon ; ſaying nothing of the heir 


Y upon whom the intereſt would devolve i in caſe he ſhould purchaſe 
the fee. The covenant further ſtates, that the executors and ad- 
miniſtrators ſhall deliver immediate poſſeſſion to the ſaid C. 


Williamſon of the ſaid marſhes, and aſſign to him his heirs, c. the 


leaſe under which he (Braley) held the ſame, for the reſidue then 
to come of the term thereby granted. This ſuppoſes a term and 


intereſt ſubſiſting which may be availably aligned, J. Braley 
having a certain intereſt in the marſhes, and .it being competent t to 
„ . im 
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him to purchaſe the whole fee, 6 Willianſon covenanted to 
make certain additional proviſions for M. Williamſon and her 
children, in caſe the term ſhould be aſſigned | to him, and ag 
long as it ſhould laſt, He therefore has no reaſonable cauſe 
of complaint, ſince his obligation only ariſes from the time of 
the term being aſſigned to him. In fact, . Braley ſeems to 
have been anxious to ſecure to himfelf the tenancy of the pre- 
miſes at all events, but to have avoided ſaying that he 
would not purchaſe a larger intereſt. If the parties to a deed 
will not expreſs their intentions, the Court cannot by conſtrue- 


| tion inſert a proviſion, however well ſatisfied they may be 


that the parties ought | to bave provided for any particular | 


vn. ooo art 


HEATH J. I am of the ſame opinion. In conſtruing cove- 


nants the Court cannot extend them beyond their natural | 


import. It has been ſaid. that the object of the covenant 
was to provide for M. Williamſon and her children, and that 
unleſs the conſtruction contended for by the Plaintiff be adopted 
the covenant will be ineffectual. Eut it appears to me to have 


deen matter of mutual accommodation. It was agreed, that 


if C. Milliamſon ſhould purchaſe the lee, the leaſe ſhould be 


continued to J. Braley during his life, and that if bo Braley 
ſhould die during the continuance. of the leaſe; the reſidue 


ſhould be aſſigned to C. Milliamſon. But it does not appear 
that he intended to preclude himſelf. from purchaſing. the re- 


_ verſion: and it would be ſtrange to draw a concluſion to that 


effect from the omiſſion of any covenant. reſpecting it. Then 


it is argued that it was not competent to him to defeat his 


covenant by his own act. But if a man convey. a defeaſible 
intereſt, there is no reaſon why he ſhould not defeat that intereſt. 
Thus, if a rector of a pariſh grant an annuity, chargeable on 
his living, and enter into no covenant, if he ſurrender his 


tiving the next day, the grantee will be defeated. That caſe 


ſeems to me ſimilar to the preſent. 


KRooxe J. Tam of the fame opinion. | 
15 Judgment for the Defendants 
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_ Martin v. Kenney. 


BANNING v. PRRRV. 


the 
8 proprietor of a newſpaper called The Morning Chronicle, the 
preſent | Plaintiffs brought actions againft them and Lambert the 


ws defendant Kennedy being the printer, and Perry 


publiſher for two libellous advertiſements: Martin firſt ſued Perry 
the proprietor, and Banning ſued Kennedy the printer; in both 
theſe actions judgment was ſuffered by default; and writs of in- 
quiry being executed, 40 5. were recovered in the former, and 
51. in the latter. Each of the plaintiffs then ſued Lambert the 
publiſher, and Judgment having been ſuffered by default in theſe 
actions alſo, and writs of 1 inquiry executed, a farthing only was given 
in each caſe. After this the preſent actions were commenced, Mar- 
Lin ſuing Kennedy the printer, and Banning ſuing Ferry the pro- 
prietor. 'The ſame Oy was employed wh the DO 1 in all 
the actions. FE 

Bayley Serjt. on a former ay moved for a rule calling on the 
Plaintiff to ſhew cauſe why the proceedings in theſe two laſt actions 
ſhould notbe ſet aſide with coſts, and Cited Bird v. Randall, 3 Burr. 
1345, and 1 Bl. 387. 8. C. | 

The Court granted the rule i 1% but expreſſed FER doubts re- 
pecking the ſucceſs of the application. 


Shepherd Serjt. now ſhewed cauſe. 
actions have received that which amounts to a ſatisfaction in law, 


the Defendants may put that fact upon the record as a defence: ſo if 


If the Plaintiffs in theſe 5 


If A. and B. 
having re- 
covered i» 
ſeparate ac- 
tions for li- 
bels againſt 
different par- 
ties engaged 
in the ma- 
nagement 
and publica- 
tion of the 
ſame newſ- 
paper, com- 


mence freſh 


actions 
againſt the 
ſame parties, 
each eg | 
that party 
againſt whom 
the other has 
recovered, the 


Court will not 


interfere in a 
ſum mary way 
to ſet aſide 
the latter 


proceedings. 


; 
— , 
kl * road 

[ 


two actions be brought for the ſame cauſe, a Defendant may plead 


in abatement of one that the other is pending; and if the ſecond 
be brought after judgment obtained in the firſt, that judgment may 


be pleaded in bar. But neither of the above caſes affords any 


ground for an application to ſtay proceedings in a ſummary way. 
The Court never interferes in that manner unleſs it be to prevent 
| an abuſe ef its proceſs. Thus, where treſpaſs has been committed 
by two, and the Plaintiff having already brought an action againſt 
one, commences another action againſt both, the Court will inter- 
fere: not on the ground of ſatisfaction having been received by the | 
plaintiff, but becauſe one of the Defendants has already been ſued, 


"Bayley in ſupport of the Tule. The plaintiffs having re- 
.covered'a complete ſatisfaction for the act of publication of which 


* now complain, the Court way interfere without driving the 


- Defeadants . 
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\ 


4 


1800. Defendants to plead] it. That the act of publication now. complaineq | 
5 of is the ſame act for which the Plaintiffs have already ſued, 
3 5 appears both upon the declarations and upon the affidavits in 
| anſwer to the rule. In the latter the Plaintiffs inſiſt that they 
have not recovered an adequate ſatisfaction; not that any new or 
diſtinct act of publication has taken place. In Bird v. Randall, which 
was an action on the caſe for ſedueing a ſervant out of the Plaintiff”, 
wy ſervice, the Plaintiff having previouſly recovered from the ſervant 
the penalty in which he had bound hinrſelf by articles, the Court 
held that the action could not be ſupported ; and Lord Manic! in 
the concluſion of his judgment ſaid: My Brother Denni ifon ſuggeſts 
. me that the Court would, upon the application of the preſent 
. 5 Defendant, by away of motion; have ſtayed the Plaintiff's proceeding 
n further againſt him, upon the Defendant 8 ſhewing them that the 
EPO A ; Plaintiff had actually received the money recovered by him in his 
85 former action againſt the ſervant.” In Com. Dig. tit. Aion, (K. 4), 
a diſtinction i is taken between damages certain and uncertain, and it 
is there ſaid that in the lattercaſe a recovery and-execution againit one 
5 1 ſeyeral is a bar to an action againſt any of the others; as in trover 
FF againſt J. S. for the ſame goods for which. the plaintiff had already 
| „ another to judgment and execution. Broome v. Wootton, Lelv. 
67 Gro. Tar. 73- 8. C. (a); ; and the fame in treſpaſs, Lendall v. 
Pinfola, 1 Leon. 19. Anon. 3 Leon. 122. Liu. Pl. 376. (ö); and in 
_ Coole v. Fennor, Hob. 66. it was laid down, that if ſeveral defend- 
ants in treſpaſs be ſued in ſeveral actions, though the plaintiff 
make choice of the beſt damage, yet when the plaintiff hath 
. : taken one ſatisfaction he can take no more; and if he require 
i two, an audit quereld will lie. Now, wherever a party is entitled 
to an auditd quereld, the Court will relieve in a ſummary way. 
Lord ELDON Ch. J. Though every attempt to ſhorten litiga- 

: e, 18 entitled to the favour of the Court, yet before we ſtop a 
party in a regular courſe.of proceeding, we ought to be certain that 
we ſhall not deprive him of that juſtice which the law authorizes 
him to ſeek. There are certainly many caſes in which it is held 

that a party is not entitled to maintain different actions for the 
ſame cauſe. But the preſent application in fact amounts to this: 
the Defendant, inſtead of putting that upon the record which may 

-or may not be a good defence, applies ta the Court by affidavit to 
compel the: Plaintiff to, diſcloſe the Saidewcy; hen WICK he means 


ils) Vide 1 Miltn's 00. Cho; Flix, ah. FO n 
3 . etiam Sir e Ferrers and eee v. bu, Ca . 667. 
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1 oo to trial. In actions of treſpaſs for taking away poſts, or de- 
ſtroying graſs in a field, where ſeveral perſons are concerned, the 
amount of the injury ſuſtained is aſcertained by the very nature of 
the act: and when a compenſation in damages has been once re- 
ceived, the Court may very reaſonably prevent the plaintiff from 
; ſeeking the ſame compenſation a ſecond time, In Bird v. Randall 
no ſummary application was either made or granted. The teſt laid 
down in Kitchen v. Campbell, 5 Wils. 308. 2 Bl. 831. 5. 2 by 
which it may be aſcertained where à recovery in one action is a 
par to another, is this, vig. where the ſame evidence will ſupport 
both the actions. At any rate the preſent caſe differs materially from 


of the circulation of the libel; and the! inj ury may be very different 
according to the manner in leh it is committed: the damage 
ſuſtained will be much varied, whether the libel be publiſhed i in a 
| coffee-houſe at 2674 among perſons with whom it is peculiarly the 
intereſt of the plaintiff to ſtand well in point of character, or in 


before we ſtop a party in this ſtage of the proceedings; ſince we 
muſt do it at the peril of being right, as we thereby prevent him 


1 eſſentially different, and deprive him of his writ of error. 
faction has been recovered the plaintiff may avail himſelf of that 
evidence z or if the ſatisfaction has been obtained after trial, perhaps 


to, his audita guerela. But it Was never known that. becauſe” a 
recovery has been had the Court will ſtop the proceedings in 


and the latter to declare for goods ſold and delivered; the Court 


medyr the Court will do him Juſtice, 
" Rookr J. There is uo doubt that the Sod in many eas wit 
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all which have been cited, becauſe the injury done is an injury to 
5 character. | Now character will be affected according to the extent 


ſome other place where it is of leſs importance. 80 the perſon 
who diſperſes the libel as a mere agent, and the principal him- 
ſelf, ought to ſuffer in very different degrees, becauſe the former | 
if comparatively innocent. We muſt be very ſure of our ground 


from producing any evidence to ſhew that the. cauſes of action | 
HEATH J. Iam of the ſame opinion. It is clear that if a ſatis- - 
| circumſtance i in ſome way or other. He may plead it or give it in 


the Court might interfere i ina ſummary way and not put the party 


limine. | Suppoſe a defendant to have taken the Plaintiff's receipt, 
could not interfere to ſtay proceedings, for that would be trying the 


queſtion 3 inaſummary way. Lonly underſtand Mr. Juſtice Denniſon 
to haye ſaid in Bird v. Randall, that if the 229 05 hun no other mo" 


ler on en where different actions are brought for the ſame | ; 
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A ks.” a N of putting the party to plead. But this caſe i is of 
— aq päaculiar ſort, and not like treſpaſs, where the preciſe i injury is aſ- 


MARTIN 


”v. certained by the act itſelf. The damage ariſing from a libel de. 


K | 
N pends much upon the mode of its e, The caſes cited, 


N „ 3 do not e TL gets 1 
„ | Rule Diſcharged with coſts, 


i | 4 


| The Court 0¹⁰¹ a 5 © Runnington Set moved to diſcharge the De. 
WIII not di- 
charge a de- fendant in this action out of the cuſtody of the warden of 


ſfſendant out 
5 es le Fleet on entering a common appearance. The ground of the 


| e, Fo of application was, that the affidavit of the delivery of the declaration 
ol delivery was not filed in due time, according to the rule of E. 5 Wi Il. & 


ion, not Mar. Reg. a. the declaration itſelf having been delivered by way 


a W e e of detainer on 1 3d of January as of Michaelmas Term, and the 


| 20duysofthe affidavit of the delivery not having been filed until the 24th of 
delivery, if 
it be by way that month, whereas by the rule it 1s required to be bled within 


of detainer. 
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| 
| twenty days of the deliver. 1 
ILY The Court finding, upon inquiry from the officers, that i in x praiice 
i the rule was not held to extend to the caſe of a declaration delivered 
[ [ by way of detainer, refuſed a rule 15 77/00 
Wl On this day Runnington mentioned it again, and cited Impey's 
| | ; Prac. C. B. 689. and 694. ed. 4. and referred, to the caſe of 
1 Hagar v. Hadgely i in the former page: 
Ib But the Court abiding by | the opinion | of the officers, he took 
a nothing by his n motion. 5 : 
 - ; TS 15 Tararr ©. , e 
a. Bu Se. bes cauſe againſt a rule 7% obrined on a 
* be en farmer day for pleading the ſeveral matters of von 725 it 
and alien and alien enemy; and relied on Feron v. Ladd, 2 Bl. 1 326. and 
eee Anger fietn v. V. ag ban, ante, vol. : p. 222. in notis. © 
—_— Heywood Serjt. contrg urged that as the Defendant might- give in 
| |. _ _ _  - evidence under the general iſſue that the Plaintiff was alien enemy, 
1 „ IR there could be ne objection to allowing bim to put it on record 
1 ATc0cegether with non afſump/it; and compared the plea of alien enemy 
tj the pleas of infancy and coverture, © © 
Z But tbe Court: refuſed to allow the application. BOS 
_. 3 Her Curian, C 5 Rule biber 
| = | Fred 9 | i | | | 
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Papxnn v. Baris 4 Wife. 


IAU Baylis and Mary his wiſe, which ſaid Mary 1s the 
FF adminiſfiratrix with the will annexed of all and ſingular the 
grids 400 chattels, rights and credits which were of Eliz. Stattard 
deceaſed at the time of her death which remain unpaid and un- 
ſatisfied, were attached to anſwer unto John Parker &c, For that 
whereas before and at the time of the making of the promiſe and 
undertaking of the ſaid Williom and Mary his wife hereinafter next 


do a certain large quantity (that is to ſay) 5 337. 6s. 8 d. of a cer- 
tain ſtock or fund commonly called the 3 ßer cent. South Sea 
Annuities, then ſtanding and being in the books of the South Sea 
Company in the name of the aforeſaid Elizabeth Stattard deceaſed, 
to which faid Elizabeth Stattard deceaſed the faid Mary the wife 
of the ſaid William was the next of kin then ſurviving ; on which 
faid ſtock or fund certain dividends were then and there due in arrear 
and unpaid to which ſaid dividends the ſaid Jobn was alſo then 
and there entitled; and whereas in order to obtain payment of the 
faid + op it became and was neceſſary, according to the practice 


the dividends which were ſo in arrear ſhould be made by and on 
the behalf of the executors or adminiſtrators of the ſaid Elizabeth 
Stattard deceaſed, in whoſe name the ſaid ſtock or funds then 
ſtood in the books of the ſaid: South Sea Company, of all which pre- 
miſes the faid William and Mary his wife had due notice; and 
thereupon heretofore, to wit, on, &. in conſideration that the ſaid 
Jobn, at the ſpecial inſtance and requeſt of them the ſaid Wilkam 
and Mary his wife, had procured adminiſtration to be granted to 
the ſaid Mary the wife of the ſaid William as the ſurviving re- 


Will annexed- of the unadminiſtered goods of the ſaid Eliæabeth 
Slaltard, for the purpoſe of obtaining by their means and medium 
payment of the ſaid dividends ſo in arrear as aforeſaid, unto andto the 
uſe of bim the ſaid Jahn, and had agreed to bear, pay, and diſcharge 
all che expences of obtaining ſuch adminiſtration as aforeſaid, they 
the ſaid William and Mary his wife, fo being ſuch adminiſtratrix as 


ſaid Fobn that as ſoon as the payment of the dividends then due 


She 7; Vo. II. | | ORF: 


48> 
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would | 


mentioned, the ſaid Jobn was beneficially intereſted in and entitled 


of the! ſaid South Sea Company, that application for ſuch payment of 


, fiduary legatee of the ſaid Elizabeth: Stattard deceaſed, with the 


aforeſaid, undertook and then and there faithſully promiſed the 
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1800. 
0 Fl | 1 
Feb. 4th, 


A. declared 
againſt B. and 
his wife ad- 
miniftratrix 
of C. deceaſ- 
ed: For that 
whereas C. 
died iateſtate, 
poſſeſſed of 
South Sea 
Stock which 
ſhe held in 
truſt for A. 
and upon 
which certain 
dividends 


[ were due, in 


conſideration 
that A. at his 
own expence 
would pro- 
cure admi- 
niſtration to 


be granted to 


the wife of B. 
as next of kin 
to C. and 
would furniſh, 
evidence to 
enable B. and 
his wife to re- 
ceive the divi- 
dends; B. and 
his wife as 
ſuch admini- 
ſtratrix pro- 


miſed to pay 


over to B. the 
a mountof the 
dividends 
when receiv- 
ed. Held, that 
the conſide- 
ration ſtated 
was inſufti- 
cient to ſup- 
port the pro- 
miſe. Held 
alſo, that as 
the dividends 
never made 
part of the in - 


teſtateꝰ se ſtate, Ns 


the action 


sgaigſt B. and 


bis wife as 


 adminiſtra- 


trix could not 
be maintain- _ 
ed. 


and in arrear as aforeſaid ſhould be obtained by them, that they : 
* ſaid N. illiam and vary his Ws adminiſtratrix * aforeſaid, | 
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. John avers that he the ſaid Jobn having at his own proper coſts 
and charges ſo obtained and procured ſuch adminiſtration to be 


poſe of obtaining by the means and medium of him the ſaid 
William and Mary his wife, as ſuch adminiſtratrix, payment of the 
ſaid dividends ſo in arrear as aforeſaid to be made to and to the 
uſe of him the faid Fohn, and the ſaid, Mary the wife of the ſaid 


5 aforeſaid to a great and conſiderable- amount, to wit, to the amount 
of 500 J. of lawful money of Great Britain, yet the ſaid William 


; have not as yet paid the amount of the ſaid dividends or any part 


0 


f requeſted by him the ſaid John afterwards, to wit, on, c. and often 


Mi [liam and Mary his wife, adminiſtratrix as en nook in a breach 
and violation thereof, to: with d If 


South Sea Stock to which the plaintiff was entitled, and that he at 
the requeſt of Baylis and his wife had at his own expence procured 
adminiſtration to be granted to the wife of Baylis for the purpoſe 
of obtaining payment of the dividends by their means, averred, that 


Zn would: furniſh and ſupply. them with evidence to entitle them to 
payment of the dividends ſo due in arrear as laſt aforeſaid for the 
pur poſe laſt aforeſaid, they the ſaid William and Mary, as admini- 
ſetratrix, as aforeſaid | undertook,” Ec. as before. The 3d count 


trix as aforeſaid,” for mg had and received © by the faid Mary 


Milliam, having accepted and taken upon herſelf the burthen of 
| Auch adminiftration for the purpoſe aforeſaid, they the ſaid Milliam 
| and Mary his wife, as ſuch adminiſtratrix as aforeſaid, afterwards 
and after ſuch adminiſtration was ſo obtained and procured for and 
granted to the ſaid Mary the wife of the ſaid William aforeſaid, to 
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woutl: pay the amount of the ſaid dividends to him the Lad Jobn 
when they the ſaid Ni iam and Mary his wife, adminiſtratrix as 
aforeſaid, ſhould. be thereto afterwards requeſted. And the ſaid 


granted to the ſaid Mary the wife of the ſaid William for the pur- 


William, by and with the conſent, privity, and authority of the ſaid 


wit, on, Oc. at, Oe. obtained, procured, and received payment of the 
ſaid dividends then due and in arrear on the ſaid ſtock or fund as 


and Mary his wife, adminiſtratrix as aforeſaid, not regarding, Ne. 


thereof to him the ſaid Jobn, although ſo to do he the ſaid Milliam 
and Mary his wife, ſo being ſuch adminiſtratrix as aforeſaid, were 


afterwards, to wit, at, tc. but have refuſed, 8c. contrary to the form 
and effect of che ſaid promiſe and undertaking of them the ſaid 


The 2d count, after ſtating that there was 2 a | certain n quantity of 


in conſideration of the premiſes laſt aforeſaid, and that the ſaid John 


was on a promiſe > by © the ſaid- William and Mary adminiſtra- 


Ani as aforeſaid, Fe And the! hank was o an "account 
| 5 „ 7 Rated 
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ſtated by the büſbahd and 11465 adminiltratrix, a and che promiſe 


was alleged to have been made by both, 
To the three firſt counts there was a ſpecial 0 aſſigning 


for cauſes: *:that the ſaid John hath in and by the ſaid three firſt 


- counts of the ſaid declaration declared againſt the faid Mary as 
alminiſtfarrx with the will annexed of all and ſingular the 
ods and chattels, rights and credits which were of Elizabeth 
Surterd deceaſed at the time of her death remaining unpaid and 
unſettled, for certain ſuppoſed cauſes of action ariſing after the 
| death of the ſaid Elizabeth Stattard and with which the ſaid Mary 


16 not chargeable as adminiſtratrix as aforeſaid; and alſo for chat 


0 (ufficient conſideration is laid or alleged for the ſuppoſed pro- 
miſes and undertakings i in the ſaid firſt and ſecond counts of the 


76 
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ald declaration mentioned ; and alſo for that it is not tated or 


| alleged, nor does it appear in or by the ſaid third count of the 


{aid declaration that the money therein mentioned to have been 


had and received by the faid Mary as adminiſtratriæ as aforeſaid, 


to and for the uſe of the ſaid John, was had and received by her 
the ſaid Mary on her own account, or as adminiſtratrix as afore- 


ſaid in right of the faid Elizabeth Stattard; nor whether the ſame 
was had and received by the ſaid Mary before or after her inter- 


| marriage L 


firſt” counts, of the ſaid declaration are in other reſpects uncertain 


inſufficient | and e cOn/ the 1 1 count the Defendant 
tendered iſſue. ff 203 0 PT. B12 + 

Joinder i in demurrer and "RY e 

Sbepberd Serjt. in ſupport of the - demurrer. The Plaintiff 


Ach the ſaid William; and alſo for that the ſaid three 


bas charged the huſband and wife jointly on a promiſe made 


by the wife as adminiſtratrix aſter the death of the inteſtate. 
Now in ſuch a caſe the wife cannot be conſidered as liable gud 


adminiſtratrix, ſince a right of action can only ariſe againſt 
her in that capacity from the lability of the deceaſed; on the 


nonperformance of his contracts. Thus if 4. covenant that his 


executors ſhall within a certain time after his death pay money, 
oN do ſome act, and they omit to do ſo, an action lies againſt the” © 


ekecutor as ſuch, not becauſe they have broken the contract, but 


| becauſe the teſtator has not ſecured the performanee'of his under- 


kings”? Their. failure after the teſtator's death gives the right of 


the KHilure of the teſtator is the cauſe of that right of action. This 


n from another. ee where A. covenants. for himſelf | 
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%. 


1 and -his executors that B. ball do an act within fix months after 
x: A.'s death, no action lies againſt B. for not doing the act, but it 
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lies againſt the executors of A. becauſe B.'s failure is not the 
; foundation or giſt of the action, which ariſes from the nonper- 
formance of A. 's contract. | Executors as ſuch are not liable beyond 

the aſſets, unleſs they bind themſelyes by a perſonal contract. The 
ground of ſuch a contract indeed, is their being in the ſituation of 
executors; but the judgment againſt them will be de boni Propriis, 
not di bonis teftatoris ; and in ſuch caſe plene adminiſtravit cannot be 
pleaded. If then the Defendants here cantot plead plene admini- 
Aravit, and the judgment againſt them muſt be de bonis propriis, 
it is clear that the action is brought on the perſonal contract of 
8 Mary Baylic, and not againſt, her qud adminiſtratrix. All the caſes 
ſtew that where an action is brought againſt an executor on pro- 
miſes made by him after the death or̃ the teſtator, he is charged 
in his own right. Treuinian v. Howell, Cro. Elis. 91. N bealer 
1 Collier, Cro. Elis. 400. Davis v. Wright, 1 7 ent. 120, Scott v. 

| Stevens, 1 Sid. 89. Athyne, v. Hill, Core. 284. and Hawkes V. 


LD Saunders, Comp, 289. But if it appear that the preſent action is 


brought on the perſonal contract of Mary Baylis, then it is clear 
that no action can be main! ained againſt huſband, and vile, on a 
ꝓpromiſe of the wife after marriage. Indeed the huſb# is never 
liable on a contract made by the wife during coverture, but where 
that contract is conſidered as having been entered into by ber as 
his agent. And this is the reaſon of his being charged for 
neceſſaries purchaſed by her. Manby v. Scots, 1 Lev. 4; and Bac. 
Abr. Buron and Feme, H. where the opinion of Hale Ch. Baron 
on that caſe is ſtated at length. With reſpect to the third count 
the. plaintiff has declared againſt Mary. Bays in her own right, 
having merely ſtyled her“ adminiſtratrix as aforeſaid but not 
alleged that ſhe, was indebted, or promiſed. . at adminiſtratrix as 
aforeſaid.” If therefore the other counts are againſt her in her 
| ee of EEE his is a migjoinder of action. Indeed 
money had and received can only be maintained againſt her in her 
ne charadder, Rg v. Bowler, 1 H. Bl. 108. If therefore 
| there can be judgment die boni: teftatorig" on the other counts, fiill 
on this count the judgment muſt be dz bonis Propriie, . 
5 Vaughan Serjt. conird. It is a rule that the buſbaad bY be 
TE 3 in all caſes where the cauſe of action would ſurvive againſt 
tte wife. Although the plaintiff might perhaps in this caſe have 


b gen 988 the buſhand: as ae a n e yet he 
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was at liberty to purſue his remedy againſt the wife as adminiſtra- 
trix, and to make her a co-defendant. © The only objection in 
Hawhes v. Saunders was, that the defendant was charged perſonally, 
and it ſeems to have bem admitted that if the action had been 
brought againſt him in his repreſentative capacity, it might 
have been maintained. Lord Mangfſeld there ſays: © An exe- 
cutor who has received afſets i is under every kind of obligation 
to pay a legacy ; he receives the money as a truſt or depolit to 
the uſe of the legatee:” 80 here the wife having in the cha- 
racer of adminiſtratrix received a ſum of money which belonge! 
to the Plaintiff, ſhe is under every kind of obligation to pay it over. 
The contract in this caſe had its inception in the life- time of the 
inteſtate, though it was not complete till after her death, and in 
that reſpect is not unlike the caſe of a coveriant by the teſtator 
and a breach by the executor. The ground of action! in Rann v. 
Hughes (a), 7 Bro. Parl. Caf. 54 50. was a 2 promiſe by the admini- . | 
ſtratrix to pay: the debt of her inteſtate; and it may be collected 
from that caſe that if the judgment, had. * de bonis teftatoris it 
would have been good, but that a judgment de bonis propriis - 
was not warranted by ſuch a promiſe. Admitting the third count 
to be bad, the Plaintiff 1 is entitled to judgment on the two for- 
mer counts: and even if it amount to a misjoinder of action, the 
Court will give the Plaintiff leave to amend by ſtriking out the 
laſt, count, as in Fennings 5, 8 Newman, 4 Term Nep. 347; or the 
ſame thing may be done by entering a nolle profeguit ; ; for i it has 
lately been held that a nolle ere AF be entered N demurrer 
3 Milliken v. Fox (6). 13 

- Lord EL DON, Ch: J. The rats K this os are, Wat the 
- Plaimiff being entitled to a erte ſum of 3 per cent. South Sca 
Annuities Rabding | in the name of Elizabeth Stattard, and allo to 
the dividends which had accrued during her life, was deſirous of 
obtaining poſſeſſion of them. through the medium of an admini- 
ſtration. The conſideration for the promiſe ſtated in the declara- 
tion is, that the Plaintiff undertook to procure adminiſtration to 
Mary Baylis as next of kin, at his own expence, and alſo to procure 
evidence by which the ſhould be enabled to receive the dividends. 


But this affords no conſideration for ihe promiſe. Though Mary 


* 


any peculiar benefit from taking out adminiſtration, and if the 
intiff was deſirous of Placing ſome perſon between himſelf and 
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0. 5 the South Sea Company, it is very obvious that he WN to pay 

all the expences attending that tranſaction. Whatever dividends 
had been received by the inteſtate in her life- time were part of the 
general funds; ;. and with reſpect to them the Plaintiff i is entitled to 


demand payment out of the aſſets either as a ſpecialty or ſimple 


contract creditor, according as he may be poſſeſſed of ſecurity or 
not. But the preſent action ſeeks a judgment de bonis inigſtati, on 
the receipt of a ſum of money by the Defendants after the death of 
the inteſtate. The queſtion ! is, whether Mary Baylir, who appears 
on this record rather in the character of truſtee than in any other 
character, (for the ſtock i is not aſſets „) has ſo much relation to the 
inteſtate that her perſonal act of receiving this money, though as a 


3 truſtee, ſhall give a general remedy to the oeftuy que truſt againſt 


all the aſſets of the inteſtate in common with the ſimple contract 
and ſpecialty creditors? Not doubting. that the Plaintiff has 


abundarice of remedies, I am of opinion that he is not entitled to 


y charge the aſſets of the inteſtate with a demand founded on the 


| receipt of that which never was a part of the inteſtate's eſtate. 


HATE J. It ſeems admitted, that judgment muſt be given d : 
bonis inte}lati | in this caſe in the firſt inſtance. But there has been no 


default on the part of the inteſtate. | The receipt of dividends after 


Debt lies by 
the payee 


againſt tbe 


maker of a 
promiſſory 
note expreſl. 
ed to be for 
value re- 
ceived. 


. 


the death of the inteſtate i is the cake of action; and the promiſe of 
Mary Baylis is in conſequence of that receipt. This promiſe will 


not bind her huſband. And as the money never was aſſets for pay- 


ment of debts, non-payment in this caſe cannot bind the wares of the 
_ deceaſed. | 


| il; 
_ RookE 5 10 am of the fame e opinion, 


e ee for the Defendant 
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| Bisnor- v. ound. 5 b., mo 
Dine on a 3 note. The firſt count of the declaration 
was; * For that whereas the Defendant on c at c made his 


certain note in writing commonly called a promiſſory note with his 


own proper hand thereunto ſubſcribed bearing date the ſame day 
and year aforeſaid, and then and there delivered the ſaid note to 


the Plaintiff, by which ſaid note 'the Defendant one moath after 


date promiſed to pay to the Plaintiff or order 87. value received in 
g goods by him the Defendant, by reaſon whereof and by force of 


the ſtatute in that caſe made and provided the Defendant became 


to o pay to the ne * laid ſum of * in the ſaid note 


mentioned 
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| mentioned whereby an action hath accrued,” c. There were other 1800. 

counts in debt for money lent, money had and received, and an pert 

account ſtated,” and the common concluſion. © | e . 

To the firſt count there was a ſpecial demurrer, but as the its 1 8 

l was afterwards removed by an amendment, the caſe was 

now argued as upan a general demurrer. a 

Marſhall Serjt. - in ſupport of the demurrer. The queſtion is, : 

Maker debt will lie by the payee. of a promiſſory note againſt the 

drawer? The Court will not incline to encourage the practice of 

bringing debt upon ſimple contract, fince that practice ſubjects the 

Defendant to ſerious inconvenience. In caſe he ſuffer judgment by 

default he is liable to execution for whatever ſum the Plaintiff 

may chuſe to lay i in the declaration; and he has no other mode of 

| preventing that execution than by pleaußg and going down to 

trial. The queſtion on this demurrer was expreſsly decided in 

Welch v. Craig, 8 Mod. 373.3 1 Str. 680. S. C. where the Court 

Vere clearly of opinion chat no o action of debt would lie on a 
promiſſory. note. Loy „ 

Bayley, Serjt. contrd. It is a general principle that where a 

a entice into a contract on a ſufficient conſideration for the pay- 

ment of a ſum of money, the party with whom the contract was 

made may maintain an action of debt thereon. On this princi- 

ple it is that actions on ſimple contract or on ſpecialty equally 

proceed. Lord Chief Baron -Comyns introduces his title of Debt on 

Contar# by ſaying, Debt lies upon every expreſs contract to rA 

Jum certain.“ Cum. Dig. tit. Debt (A. 8.) And if debt cannot be 

maintained by the payee of a promiſſory note againſt the maker, it 

certainly i is the only caſe of an expreſs contract where it cannot. To 

found the action of debt there muſt indeed be a ſufficient confidera- 

tion, In ſome caſes the conſideration muſt be averred, in others it is 

implied from the inſtrument itſelf. ' In. ſimple contract, generally 

ſpeaking, it muſt be averred, and i in that reſpect there is no diſ- 

tinction between debt and afſumpſit ; ; whether the averment be 

£ neceſſary or not, depends upon the nature of the contract, not upon 

the form of action. Where the contract is founded on ſpecialty 

the conſideration 4s implied ; ; therefore in covenant for payment 

of a ſum certain, or in debt on bond, the conſideration need not 

be averred.... There are certain privileges peculiar to a bill of ex- 

change; . 1ſt; although a choſe in action it may be aſſigned, and the 

allignee, may. maintain an action thereon; 2 N adly, though a ſimple 

e the conſideration | is implied from the nature of the inſtru- 
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ment. Even i in affumpſit 17 therefore on a bill of exchange the con- 
Aideration is never ſtated. . It appears from the caſes of Clerk: 5 
Marlin, 2 La. Raym. 787, and Potter v. Pearſon, 2 Ld. * 
.759, which were before the ſtatute 3 & 4 Aune, c. 9., that the 
only objection then made to declaring upon a promiſſory note was, 
that they did not imply a conſideration though bills of exchange 
did. Then came the ſtatute of Anne; the offect of which was to 
put promiſſory notes upon the ſame ag with bills of exchange. 
The caſe of Rumball v. Ball, 10 Mod. 38. came before the Court 
ſoon after the paſſing of that ſtatute. That was debt upon a pro- 
rk note, no objection was taken to the form of the action, 
and the Plaintiff was allowed to recover. And in 1 Mod, Entr, 
1312, pl. 13. (a) it is ſaid, .* In an action of debt on a promiſſory 
note, the Defendant demurred to the. declaration, and the queſtion 
was, whether an action of debt would lie ? it was ſaid, that it 
would not lie againſt the indorſer, but that it would lie agaiiſt-rhc 
| drawer.” With reſpect to the cale of Welch v. Craig, it is not ex- 
preſsly Rated i in either of the reports, againſt which'of the parties-to 
the note the action was brought. But. it may be obſerved, that the 
counſel in ſupport of the demurrer inſiſted on this diſtinction, that 
debt would not lie againſt the indorſer though it would againſt the 
drawer; which ſhews that the action in that caſe was not brought 
Againſt the maker, and affords ground to infer the prevailing opi- 
nion of the time that if it had been [brought againſt him. it might 
have been ſupported. The undertaking, of the maker differs ſub- 
Ho from that of the indorſer; ſince the former undertakes to 
pay abſolutely, whereas the latter only undertakes to pay upon 
the default of the 3 Between the payee and the maker, there 
is 4 privity of contract: and the ground on which it was held in 
Anon. Hard. 48 5. that debt would not lie againſt t the acceptor of a 
bill of exchange, was, that his contract Was: collateral; admitting 
that it would. lie againſt. the drawer. The caſe of Rudder . Price, 
R A Bl. 547. was debt on a promiſſory. note payable. by inſtall- 
ments, and the declaration was demurred to by Mr. Juſtice Law- 
Fence, then at the bar, becauſe it appeared that the laſt inſtallment 
Was bet due. But neither 1 the bar or on the bench Was it ob- 


* 
£, 
- 17 * 
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44 To tes 4 n 31. 14. it 5 eig an n of debt was ever 8 * | 
it obſerved, that the words of the flatute 6f* ; pe brooght ona bill of exchange or note,” 
z Mane are, that the party“ ſhill: recover | .chough' it is admitted ip ibe ſame placitun 
amages, ec. which ſhews that an aQion of | that 7ndebitarus afſumpfit will lie on a note, 


debt will not lie, becauſe, damages are never j for in ſuch 5 "ys ey * recover 
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as that debt was not the proper form of action, though that. 
x oljection, had it been thought maintainable, would have afforded 
an obvious and eaſy anſwer to the Plaintiff's demand. A prece- 
| dent of a declaration in debt againſt. the maker of a promiſſory 
note is to be found in Morgan's Vade Mecum, 458. The practice 

ol diſpenſing with a writ of | inquiry in actions of a//ump/it, both on 
bills and notes, ſhews that no objection can be raiſed to this form 
ol action on the ground of the Defendant being deprived of the 
benefit of a writ of gary where en has gone * 
. default. . . 

| PO RE Cur. adv, vult. 
"Oh this diy the opinion of the Gault was delivered Dy 
Lord EL DON Ch. J. The queſtion in this eaſe is, Whether 
| an action of debt will lie on ſuch a promiſſory note as is ſtated in 
; this declaration, and between ſuch parties as the Plaintiff and De- 


1800. 
— 


Bis RO 


81 


Vo 


YouNnG. 


| fendant in this ſuit ? The Defendant, by the tenor of that note, one 


month after date promiſed to pay to the Plaintiff, or order, 8 
vualue received in goods by him the Defendant ; and it is averred 
dat the note ſo made was delivered to the Plaintiff, being firſt 
ſigned by the Defendant. This is a note, therefore, with a eonſider- 
ation apparent upon the face of it, and the action of debt is 


brought by the payee of that note agaiaſt the perſon who made 
and ſigned i it; not by the indorſee againſt the maker or the indore 


| fer. It was inſiſted for the Defendant, that under theſe circumſtances 
the action of debt would not lie, and ſeveral caſes were cited in ſup- 
port of chat propoſition. The caſe particularly relied upon my 
Welch v. Craig reported in I Str. 680. and in 8 Mod. 37% 
| the former report | it is laid down generally, that before the "To 
no action lay upon the note as a note, nor did an action of indebi- 
lalur afſumpſit lie upon a bill of exchange. I ſay, that it is there 
| laid down generally; for it is not ſtated between what parties to 
the bill the action is ſuppoſed to ariſe. The report. then 
proceeds, © the only remedy given upon the note by the ſtatute i is 
the ſame that was before on an inland bill of exchange,” The 
inference therefore i is, that debt would not lie on an inland bill of 
exchange. From this caſe; as reported, we are not able to collect 
Who the perſon Was that brought the action, whether the payee 


or the indorſee, nor -againſt whom. the action was brought, 75 
The doctrine i is laid down 


| whether: the maker or the indorſer. 


* 
W 


without any circumſtances enabling us to make a proper. applica- 5 4 


Þ tion of the hs and the concluſion which reſults from the reaſoning / 
Vor. . 5 8 : Hs. 


3 # 


* 


„„ | CASES IN HILARY TERM. 
498. there uſed is, that an Alen of debt will not lie on a "FOUR 
J 3 note between any par ties, whether there be an apparent conſider- 
"pp „ ton or not. But it is impoſſible to read the report of the ſame 
„ e eaſe in 8 Mod. without perceiving that we ſhould be in grest 
75 ; | _ danger of. applying the caſe too generally if we were to hold i It as | 
„ elear law, that without any exception an indebitatus afſſumpſit will 
EVZ lie on a foreign bill, an inland bill, or a promiſſory r note, In 
___ EI ; , Mod. it was argued by the counſel, that debt would not lie 
er: . n the indorſer, but that it would lie againſt the drawer, 
on We ſhall ſe preſently whether there i is any ground in the prin- 
i ES 5 ciples of the action of debt for that diſtinction. In that very argu- 
E ; ment the reaſon given why : a general indebitatus afſump/it will not 
5 e lie on 4 promiſſory note, is, for 20 of a confu ideration. \ The 
Court are ſaid to have been clearly of opinion that no action of 
debt would lie on a promiſſory note declaring thereon,” and they 
ue theſe expreſſions, “By the cuſtom of merchants no remedy 
Was given on foreign bills of exchange, but by action on the caſe; 
che ſtatute 9 & 107. 3. c., 17. has given the ſame remedy to 
5 inland bills, and the 3 4 of Anne to promiſſory notes; an inde- 
5 . .  bitatus afſſumpſit will not lie on a bill of exchange.” | According to 
5 „ his report the Plaintiff had leave to diſcontinue: it is therefore 
15 . impoſſible for us to obtain Aa fight of the record and ſatisfy. our- 
5 : : =O EE ſelves, whether the action was brought by the payee againſt the 
1 | . : ER Tins maker, or by any other perſon ſtanding f in any other relation, or 
| „ whether there was any apparent conſideration on the face of the 
note. But it is obſervable, on the two. reports taken together, that 
te reaſon for holding that debt would not lie, was founded on 
55 analogy of promiſſory notes to inland and foreign bills of ex- 
ens change. If, therefore, it be true that an action of debt brought 
„„ hos by the payee of an inland or foreign bill of exchange againſt the 
. dra wer of ſuch bill, will lie, it will remain to be conſidered whe- | 
= SEE ther the analogy will not require us to hold in the ciſe of a 
1 promiſſory note having an apparent conſideration, that an action 
-, of debt will lie if brought by the payee of ſuch note againſt the | 
: maker. The caſe in Hardres ſeems to open the principles on which 
FDF this caſe muſt be decided. The effect of that caſe, and of Pearſon 
5 2 LE * 5 . ' vs Garret, Shin 398. are very accurately expreſſed in Com. Dig. 
5 8 . tit. Debt. (87 Lord Chief Baron Compns after having ſaid that 
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bus ates the principles. of theſe caſes : © 80 debt does not le 
upon a bill of exchange againſt the acceptor; for the acceptance 


| 


binds him by the cuſtom of merchants, but does not raiſe a duty, 
R. Hard. 48 5 80 It does not lie upon a note to pay, without 


; conſideration ; though alleged that it binds by cuſtom, R. SRinn, 
398:” The caſe i in Hardres was debt againſt the acceptor of a bill; 
and the Court 1 in declaring their opinion, that the action will not 


lie, fay, © The acceptance does not create a duty, no more than a 


promiſe made by a ſtranger to pay, &c. if the creditor will forbear 
his debt. And he that drew the bill continues debtor notwith- 


ſtanding the acceptance, which makes the acceptor liable to pay it.” 
As the reaſoning, therefore, ſtated in this caſe againſt the liability 
ok the acceptor in an action of debt, is this, namely, that his ſitua- 


tion is analogous to that of a perſon - who takes upon himſelf an 


obligation to pay that which is not his debt, but the debt of another, 


it is clear, that the Court conſidered the drawer himſelf as owing 


the debt or duty, though no debt or duty were raiſed againſt the 
aàcceptor. Looking at the effect of a bill of exchange, it ſeems 


very reaſonable to hold, that although the acceptor be primarily 5 


8 
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lte, yet that he i 1s not- liable for his own debt, but. for that of - 


another. The drawer owes the debt; and if the drawee refuſe to 


opt an action may be immediately brought againſt the drawer (a). % 
If the drawer does accept, the tranſaction amounts to no more than : 


an undertaking on his part to pay the debt of the drawer, and on 


the part of the holder to reſort to the acceptor, to be paid out of © 
the effects of the drawer! in his hands, before he reſorts to the - 


. drawer himſelf, With reſpect to promiſſory notes the books ſay, 
chat when they are indorſed by the payee, they reſemble bills of ex- 
change. But this is rather inaccurate with reference to the caſe 
before us. For though the payee, by making himſelf an indorſer, 
aſſumes the · character of drawer, and the maker aſſumes that of an 
acceptor to certain purpoſes, yet with reſpect to the queſtion,, Who 


owes the debt? where there is an apparent conhderation, the perſon _. 
h owes the debt is Rill the maker of the note, as well as the 


drawer of the bill of exchange. Here, therefore, Lord Cole's 


\ maxim may very properly be applied nullum fimile ff idem. Agree- 


Able to this is Hard's caſe, Salk. 23. where it is ſaid that inde- Ty 


 bitatus afſumpfit will not lie againſt the acceptor of a bill of ex- 
Z change, for his acceptance is but a collateral engagement, but that 
it will lie againſt the drawer, for he is really; a debtor. by the Z 


; : f PE 8 v. Brown, 2 * Ser, 949. 3 Will 17. 8. C. Bright v. Parte Bull. N. . 
| 5 8 Te v. 3 9585 Na 54. e v. 1 . N. FP. Caſ. 5 1 
F 7 i ? 8 5 8 27 yo 2 = ; Mt. Po receipt 
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| pi 7 the money. 8⁰ allo in Hodges v. Steward, Shinn, 346. 
it is allowed by the Court that debt will lie againſt the drawer of a 


| dill of exchange for value received; and the reaſon given is, but 
„% Nonne 


this is for the apparent conſideration.“ Now, in point of fact bus: 


not this principle been applied to promiſſory notes where there has 
been an apparent conſideration ?_ In Rumball v. Ball the Plaintiff 


woas allowed to recover in debt on a note which from i its tenor was 


. clearly a promiſſory. note within the ſtatute. Indeed, if it be true 


tat an action of debt will lie againſt the drawer of a bill of ex- 
| |  changei in favour of the payee, it ſeems to me to be the neceſſary 
effect of the ſtatute of Anne, which puts notes on the ſame footing 
with bills of exchange, that debt may be maintained by the payee 
© 0&0 promiſſory note againſt the maker. That ſtatute makes a 
. diſtinction between the remedies which it gives to the payees and 
1 : & the indorſees: 1 15 enacts, that the payee may maintain an action 
upon the note in the ſame manner as he might do upon any in- 


land! bill of exchange againſt the perſon who ſigned the ſame, and 


: ' 
„ 


„ the indorſee may maintain his action either againſt the perſon 
who ſigns ſuch note or againſt any of the perſons who indorſe the 


ſame, in like manner as in caſes of inland bills of exchange. IH; 


1 therefore, he to whom a bill of exchange for value exprefled is 
made payable, may bring an action of debt againſt the perſon who 

| ſigned it, it follows from the very words of the ſtatute, that he to 
whom a promiſſory note, having an apparent conſideration, is made 

1 payable, may have the ſame remedy of debt againſt the perſon 
who ſigned ſuch note. I take no further notice of the caſe of 


Rudder v. Price than to obſerve, that though it was argued for 


the Defendant by a perſon of great abilities, i it did not occur either 
0 him or to the Court, to obſerve that, vrhether the zaſtall ments 
on the note were due or not, ſtill the form of the action was miſ- 


„ ae at oe feet 


Under theſe 3 the Gout is of opinion, that i in this 


pen er caſe the action of debt may be maintained. We do not 


ſay how the caſe would ſtand if the action were brought by any 


other perſon than he ta whom the note was originally given, or 
1 8 againſt any other perſon than him by whom it was ſigned and 


any, + or 2 the note itſelf did not 9 8 a conlideration 44 the. 
Por de, „„ | Judymeas f. fo ae g 


upon the ground of the order having been obtained without any 
affidavit of the ſubſeribing witneſs to the warrant of attorney; 
Shepherd: Serjt. now ſhewed. cauſe and relied, on an affidavit by the 
T Plaintiff. 8 attorney, which ſtated that the warrant of attorney 
was given to ſecure a ſum of money payable by inſtall- 
ments; that the deponent being under a difficulty to procure the 
ſubſcribing witneſs at the time when one of the inſtallments became 
que, applied to the Defendant himſelf, and after ſtating his diffi- 
culty, propoſed that the Defendant ſhould acknowledge the warrant 
of attorney. \* ſo as to enable the deponent, if it ſhould become 
neceſſary, to enter up judgment thereon, he giving the Defend- 


: within the time; judgment, was entered up. 


% Plumbe, Doug. 216. and inſiſted that the Defendant's acknow- 
ledgment would not avail (a), though he allowed, that where a 


ſubſcribing witneſs may be diſpenſed with. 
Lord EI DON Ch. J. and HEATH J. were of opinion, that upon 


Plaintiff ſhould act ww: it as if ' the witneſs himſelf had "_ 
produced. 8 


Mi lliams Serjt. in ſupport of the Rule cited Abbot Py PRE 


Defendant agrees to admit an ner the evidence of the 


Aa fair conſtruction of the affidavit it appeared that the Defendant 
did not ſimply acknowledge the inſtrument, but agreed that the 


ROPES 4. fremed t to entertain ſome doubts upon. the” ſubject. 
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1 772 LN v. RAIN R, One, Ce. | 5 Feb. zu. 
5 RuLE ni uf f having barn obtained for ſetting aſide a judgment IF 4. agree 
O ACKNOW- 
A entered upon a warrant of attorney under a judge's order, tedge an le 
warrant © 


attorney 
given by him 
ſo as to en- 
able B. to 
enter up 
judgment 
thereon,” 
judgment A 
may be en- 
tered up 


under a 


Judge's order, 
without an 
affidavit of 
the ſubſcrib- 
ing witneſs, 


ant time to pay the inſtallments, then due; that the Defendant : 
agreed to this pr opoſal, and that the inſtallment not OY paid 6 
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of waſte on 


_ converting / The cauſe was tried before Feath J. at the Winter ſiting; 


three cloſes: 
into garden 


the jury give cloſe. | Nan Ie" 
farth ing 8 In the | Afichaolaits Tag ente PR Serie. lat 2 


_ enter up ui non carat lex ; and cited in ſupport of the application Bro. Abr. 
bor himſelk. tit. Haſte; pl. 123. Co. Lit. S4. a. 2 Hf. 306. Cro. Car. 414. 452. 


% 


+ 17 be Kerrsss and Gee of thi Poſſeſſions, e. 
. ra Of Hazzow School v. ALDERTON, | 


; v8 33 y Rat Bs 
Ne 4LS : "$8.6. of # EGS. 
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I an oat a Hrs: was an diva of te on ale ſtatute of. . for 
the ſtatute of TH " ploughing up three cloſes of meadow land, ns converting the 
3 ſame into garden ground, and building thereupon, t to 28 damage 


1 5 of the Plaintiffs of 500 J. Plea, Not guilty (a). 


of meadow: after laſt Trinity Term, when the jury feund a verdict for the 
ame _ n one an for each 


ground, if Lemans with Om en i k 


only one 


mages for 
2 cloſe, Raule, calling on the Plaintiff to ſhew cauſe why the judgment 
the ourt: 


ſhould not be entered up for the Defendant, on account ef the 


will give 4 1 


arg ſmallneſs of the damages recovered, on the principle that de mini- 


leave to 


jodgment 


"  Finch's Law, lib. 1. cap. 3. J½ 34. adopted 3 Black. Com. 228, 
Fans Ar. tit. Waſte N. and Buller's N.. a 
"Shepherd Sexjt.. now ſhewed cauſe. There are two Hecies of 
\ 5 „ that which canſiſts in the abuſe of the wing in which the 
waſte is committed, and the conſequent deterioration of its value; 
and that which changes the nature of the thing itſelf. In waſte of the 
= firlk kind, if the damage be very ſmall, it may be right that no 
Action Gould: lie, hecauſe the deterioration. is the eſſence of the 
_ © waſte. | Butwhere the wa: te conſiſts i in the alteration of the pro- 
perty, that alteration is the eſſence of the waſte. If then the 
amount of pecuniary damage re the eriterion of this kind of waſte 
alſo, che Aiſtinction will no, longer exiſt.; for it will then, be the 
deterioxation of value, and not the ſteration of the property which 
_ will conftitute the waſte. It is elear chat“ if the tenant convert arable 
land into wood, or 2 converſo; or meadow into arable, it is; for it 
| changeth not only the courſe of his huſbandry, but the evidence of 
his property. Co. Lit. 53. b. though it be for the advantage of the 
leſſor, Dyer, 35. b, Hob. 2 34. 2 Hon. 174. per Periam J. and 
Oten; 67. All the caſes in Which the Rule contended for has 


_ prevailed, have been caſes. of deterioration :of property ; ; and 
— the Court will not allow the Judgment to be entered for 


(a). For precedents of pleadings 3 in this Alon, ſe Ce. Ent. tis, oe a 
ame tle. 
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the Plaintiff where the dan zges in ſuch a caſe are ſmall yet 
chough the damages be ſmall in this caſe, where the nature of the 
property itſelf has been changed, they will not deprive the Plain- 
tiffs of a judgment by which they are entitled to recover the land (a). 
The obſervation of Bra#on, lib. 4. c. 18. % 12. fol. 3 16. b. that vg 
tum erit injurigſum niſi vaſtum ita modicum fuerit, propter quod non fit 
 inquifitiofacienda ſeems to be confined to caſes of deterioration; for he 
is there only ſpeaking of the tenant, who in taking eflovers f i men- 


; utitur. quaſe i in alieno. It is alſo to be obſerved, that where waſte 
is found to have been committed in ſeveral places, the Plaintiff is 
: entitled to recover the thing waſted, notwithſtanding the ſmallneſs 
2 of the damages, 14 H. 4. 11. ö. Bro. Abr. tit. Waſte, pl. 70. 


7 firſt made, I was not aware, that under the circumſtances of the caſe 
the Defendant was entitled to demand judgment: but my Brother 


s of authorities. J do not indeed ſee preciſely on what ground thoſe 


Which it may be extremely unconſcientious for a Plaintiff to take 
advantage of his judgment, where ſuch. ſmall damages have been 
recovered as in this caſe, | As, if the owner of land ſuffer his 
tenant to lay out money upon the premiſes, and then bring an 


improved to ten times the original value. The caſes do not 
appear to authorize the diſtinction contended for by my Brother 
Sbep ber. Whether the waſte committed be by alteration of 
the property, or by. deterioration, Alle the jury, in eſtimating the 


ſuſtained ; and in this caſe the j jury have eſtimated the damage 


ſurum excedat utendo et capiendo' ultra rationabile efloverium fun, 


Lord ELDON Ch. J. I confeſs, that when this 6 OO was 


Heath has ſatisfied me that the application 1 is ſupported by the current 


Action of waſte t to recover poſſeſſion when the land may have been 5 


0 By the acute of n 6 £9. 100 
e. 5. if tenant for life or years do Waſte, he 


- ward{hip,. and ſhall render damages to the 
heir if the wardſhip forfeited be not ſuffi- 
ki goerdian,. damages were found to the 


F that for the ſmalfneſs of the 


We 0 


j V. 


Hall ſorfeit the place waſted, and treble | 
damages; if à guardian, he (halbforfeit his 


lens to ſatisfy the damages, Iu i. 34 Bd. 
an iafant having brought waſte agaiuſt 
of twenty-one pener; and it was 


value it ſnbuld not be adj ue ged waſte. The | 
Court 28 great conifileration awarded "F- 


: ? ; 1 ; 
e . 
. » : » - , 
j 5 * ” 
1 ö , * 
5 1 7 
e 1 74 | 1 © 
i . v 

£ 


67 deals Plaiatif ſhould: recover chit wht 
a ſhip, c. without damages, becauſe the 


| «@ mages of the plate waſted,” Fitz. Abr. 
Fate, pl. 146. It does not, however, necel- 
' farily follow from this caſe, that where ſmall 
| damages are found againſt tenant for life or 
years, the Plaintiff ſhall- recover the Place | 


nid down ſo early as Paſeh. 8 Ed. 2. that in 
ſuch caſe the- Court can never award one. 
6 abe, Fin, Abr. Wow pl. * 


#1 i 7 
1 5 85 


ce wardſhip was worth more than the da- 


Ae 


The GovEx- 
 NoORs, Oc. 
of HA RR | 
Scuol 
v. 
ALDERTON, 


: deciſions have proceeded; though I can eaſily conceive many caſes in | 


damages, take into conſideration the'i injury which the Plaintiff has 


Which theſe Plaintiffs have "ſuſtained, by the alteration. of their | 


auge, without damages; and indeed it was 


Y 
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8 at three farthings oaly. The Courts of Cation. Ua 
ſeem to have emed. a ſort of Wee See in caſes of 
this kind. l e 73 | 
Harn J. This dodrine 8 as e as: 8 time of 
Bracbon, who wrote before the ſtatute of Gloucgſter. With reſpect 
to the diſtinction taken, there is no reaſon why: pecuniary. dama- 
ges ſhould. not be aſſeſſed for the alteration of property. as well as 


for the deterioration. - Thus, if a tenant convert a furze-brake in 


which game have bred inte arable or paſture, by which its real 
value would be improved, but its value to the landlord depreciated, i it 


«th d be the bulineſs of: as e to aſſeſs a. to the landlord 


4 : 
2 * > Jig, 
1 > 8 . 1 b 
: thereon.) - EF * 1 E: 49 PF > * TY 1 n N > g Fs I 10 4 1 ** ng 8 
0 . 


i4 ? 


II by abuſe 
of the pro- 
_ ceſs of one 


of the Courts 
at Weſtminſter 


nu ſheriff s 
_ officer extort 


to puniſh, the 


a promiſſory 
note from a 
ſuitor, and 


„then declare 
wvpon that 
note in ano - 
ther of the 
Courts at 


| Weftminfter, 


the latter 
Court cannot 


interfere 


ſummarily 


7 officer under 


. 8 


x 32 Geo. 2. 


Gs 1 11. 0 


| e hs 120 of the fame WN I 


* — » * - ? L . | - . 
, * 1 45 „ * Ta <M 
FER 4 #58 "8 1 N ö Not; * ny 
7 # £ 8. 7 ” 
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. abſolute 


"x wh n E l - 
* 


8 
| FIT, 


"407 Otero Die parte Bu Evans. e 25th " | 


T is was an n application under the Lord 7 6+: 32 «<p 2. c. 28. 
* je IT. (a) for an order to puniſh two ſheriff” s officers for extor- 


tion, and to ſtay their proceedings i in an action againſt the petitioner, 


with colts, By the affidavit on which the application was founded, 


it appeared that the petitioner having ſued proceſs of 9 minus out 
of the Court of Exchequer, applied to one of thele officers to. arreſt 


2 perſon i in Oxfordſhire, and propoſed to give. bim ten Zuineas if 
- he ſhould ſucceed in making the arreſt, but nothing in, caſe he 


{14.38 


ſhould fail; that the other officer, who was the principal, refuſed 


this propoſal, but inſiſted on, and had his regular fee of one guinea ; 


that the two officers then effected the e and having ſo done, 
demanded the ten guineas which. had been offered in the manner 


above-mentioned, and. obliged the petitioner to give them his 
note for that ſum; that on this note the petitioner was ſved i in the 


Mayor 8 Court at Oxford, but the proceedings there were afterwards 


bauen on te. menen giving” ne: officers a new note for the 


.  * their reſpective offices and places,” upon 
| the petition of 8% perſon arreſted. by any {.«« by. any ſuch petition. be complained 
proce ſe, complaining of exaQion. or extor- | 4 of, and for puniſhing ſoch officer or per- 
tion by any gaoler,, Wc. "unto any of bis is ſon: complained againſt, and ſor making 


«+ Majeſty's Courts of Record at #4 Amgen | ** reparation to the party. or parties injored, 


1 . *— 1 


4) By. * edles, W more, . difon Ann e wikeb, o place boy" 


TL, 4 ſpeedy puniſhiog gaolers, - bailiffs and: ſoch Court is autherined %% te hear abd 
„others, employed. in the execution of pro- * determine the fame in a ſummary way, 
*.ceſs for extoruan and other abuſes in „ and to make ſuch: order / thereupon 
for redreflidg tbe - abuſes, which thall- 


— 


dos whence the proceſs iſſued by which | « a> they ſhall think juſt, together with the 


. kf * ds or voin whos m_ or * 1 


y perſtn who mall ſo petition "was ar. « full _—_ of * web ans. 


* 
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| chore ſum, and ahat on this laſt note an aQtion was commenced 
| in this Court. | 4 : 


Milliam Serjt. 8 this 0 on ha 8 wy its 1 an abuſe 
& the procels of this Oy and within the preifionso? 32 Geo. 2. 3. 


28. fo . 
3 —— Serjt. 8 ERPs: RAPS Rule . and inſiſted tha hs 
Court had no authority to interfere in the way deſired, inaſmuch as, 
il an abuſe of any proceſs had taken place. it was an abuſe of the 
ptoceſs of the Court of Exchequer. | | 


Lord EL DON Ch. J. on this day aid, W 
the act of parliament, and are ſatisfied that.we have no juriſdiQtion 


in this caſe. The fummary power of interference is given to the 
Court from whence the proceſs n we therefore can take no 
ae this * „ 


Ter ca | Rule dihrge, 


> p 
F; - 1 Wo , * ” . i P 


rs and Others, ©, Bora. Beg el Hs 


— 0 
” # 


a 


Wear on "how. : 1 5 1 
Oa oyer craved 5 the Athen it e 8 the recital 

& hy condition that by an act of parliament of the 37 of Geo. 3.1 for 
dividing, allotting and encloſing the open and common fields, Sc, 
in the pariſh of Croydon in Surry, the Plaintiffs who were appointed 
commiſſioners, were directed to make an allotment of land 


to the perſon or perſons entitled to the rectorial tithes of commons 


and waſtes within the ſaid pariſh i in Heu of ſuch tithes ;” that it 
was alſo provided by the faid act that thoſe whole claims ſhould 
not be allowed by the commiſſioners, and any three or more whoſe 
claims ſhould. be allowed by the commiſſioners but who thould 
ohject to the allowance of the claims of other perſons, might Pro- 


ceed to trial of his or their claims at the aflizes for the county in 


though there 
be a fund 


a feigned cauſe to be carried. on between the perſons claiming and 


4 


any one of the commiſſioners difallowing their claims, or the per- 


ſons objecking to the allowance of ſuch claims; that the Defendant 
claimed to be entitled to the reQorial tithes of the ſaid commons 
and waſtes, and his claim was allowed; that other perſons havin 

allo claimed to be entitled to certain proportions of the ſame tithes, 
3 and having objeCted to the determination of the commiſſioners re- 


ſpeting. the Defendant's claim, reſolved to proceed: to trial, aud de- 
I iſſues Ld that © 22 the faid Plaintiffs were 


enabled | 


» 


„ * 1 
p 4 . . ; ) 
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* * 1 % * Fi . 
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* Ion 


TY ld. 


by the com- 
miſſioners, 
appointed 
under an in- 
cloſure act, 


to indemnify 


themſelves 


againſt the. 


expences of a 


ſuit brought 


to try the 
right to an 
allotment 


madebythem, 
and in Which 


they are, ac- 
cording to the 


directions of . 
the act, made 
Defendants, | 


15 not void; 


provided out 


of which ſuch 


expences may 
in /ome ca ſas 
be ſatisſied; 


at leaſt if the 


commiſſion- 
ers doubt 
whether the 
caſe in qteſ- 
tion be one of 
thoſe cales. 


WY n 
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1800. 6 enabled by the ſaid act to reimburſe themſdlves the'coſts of actions 
„ brought againſt them as therein is expreſſed, yet as they conſidered 
. 1 ; 4 the queſtion reſpecting the ſaid tithes not to be of that public nature 
| 0 * which woult authorize them to defend the actions concerning the 
ſame at the public charge, they required the defendant to in. 

| Yeminify them from all expences attending the ſame, and which 


te agreed to do, and for that purpoſe entered into the bond; the 
condition of Which was to n the Plaintiffs from om ex- 
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VN 
The Defendant gleided: ; A non 5 fn 2dly, the act of par- 
minen authorizing the commiſſioners to ſet out an allotment by 

way of compenſation to the owners of rectorial tithes in the fir 
5 Place, and then to divide the reſt of the lands among the perſons 

; entitled thereto, the material clauſe of which, after directing that 
che elaims of the different perſons concerned in the diviſion and 
ED _ allotment, i in caſe of the determination of the commiſſioners being 
Auitſputed, ſhould be ſettled in manner before ſtated in the recital 
of the condition, provided, that in order to raiſe a ſufficient ſum of 

: money to defray the charges and expences of obtaining and paſſing 
. 5 the act, and of carrying it into execution“ ànd of defending any 
. action or actions which might be brought agairiſt the ſaid com- 
ks miſſioners or any of them, and all other the charges and expen- 
i 5 ces allling and accruing in" the carrying, the ſaid act into execu- 


— — 


— 
. ̃ —. , 
— — 


—— A Petr ES "5 


— on net emonn— en 
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— min Eee hen — 
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| * A Ee tion, it ſhould be lawfül for the commiſſioners * to make ſale | 
s . by auction of ſuch Part or parts of the faid commons, marſhes, 
1 71 heaths, waſtes, and commonable woods, lands and grounds, as they 
Es ſhould deem ſufficient for the purpoſes aforeſaid.” The plea then 
T... on to ſtate that the Defendant, in purſuance of the ſaid act, dio 


deliver to the commiſſioners a 5 5 in writing to the rectorial 
tithes of all the commons, ic. within the ſaid pariſh of Croydon, 
which. was allowed by them ; 3 that certain other perſons afterwards 
claimed to be entitled to certain Proportions of the ſame tithes, which 
= claims were diſallowed by the commiſſioners ; that thereupon after- 
wards and before the making of the ſaid writing obligatory three 
ſeveral feigned actions were brought againſt one of the commiſſon- 
ers, and which ſaid actions at the time of making the ſaid writing 
- obligatory . were reſpectively depending in the Court of King's 
Bosch, and the ſeveral plaintiffs reſpeQively intended to proceed 
13 „„ the trial of their reſpective claims at the next aſſizes for the 
il RT ns s county of Surry, of all which faid ſeveral premiſes the Plaintiffs, 


5 - being ſuch commilſioners | as aforeſaid, had notice. And 
by 5 58 1 8 5 . "thereupon 


42 
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thereupon | afterwards whilſt the ſaid actions were ſo depending as 
aforeſaid, and before the trial thereof, to wit, on, &c. at, &c. the ſaid 
Plaintiffs, under colour of their office as ſuch commiſſioners, did 
- unlawfully and unjuſtly exact and require of and from the ſaid 
Defendant the ſaid writing obligatory in the ſaid declaration men- 
Ilioned, with the ſaid condition thereunder written. And the ſaid 
J. F. (che commiſſioner made Defendant i in the ſaid ſuit) did then 


the Defendant would make and enter into ſuch writing obligatory 
28 aforeſaid; and thereupon the ſaid Defendant, in order that the 
nid J. F. might proceed in the defence of the ſaid actions, did then 


aid declaration mentioned with the ſaid condition thereunder 


fore he prays judgment if he ought to be charged with the ſaid 


dhe coſts of defending the ſaid actions, and all other the coſts 


into execution, c. lo ee 


n iſſue and demurrer. 

BI Serjt. ! in ſupport of the W 1 00 RESET that the 
«ts was, Whether the commiſſioners were juſtified i in taking 
this indemnity bond? He was proceeding to argue that the only 


8 ſuch a reſtraint as merely 8 his intereſt (a): and if it was to 
be contended that the bond was btained by fraud, that the Defend- 


$ by the. Court... | 
Palmer Serjt. contr9. It is a $666 'of ho that no e 
| us officer can carve out to himſelf an advantage 1 in his official ca- 


BY (a) Tis = Toft. 483 And 1 Bl. 8 130. by bow! he is bona to do to the Mer. is 


' 131. but Lord Chief Baron Comps, in his void, and then adds „and the defendant 
Daze, ric. Officer, (H. ) in treating of exac- | ſhall pead dures ;” this latter pee: oy: 
tion by an officer, cites 3 1n/f. 149. to ſhew ever, is not ſupported by 3 Inf... 149. 


; the King or other perfon, to do that which tence. - 


and there refuſe to proceed in the defence of the ſaid actions unleſs 


and there make and enter into the ſaid writing obligatory in the 


uritten: : which ſaid writing obligatory for the cauſe aforeſaid was 5 
and is wholly void in law. And this he 1s ready to verify. Where- 


debt by virtue of the ſaid writing obligatory, with this, that the De- 


| fendant will alſo verify that the means provided by the ſaid act 
were and are ſufficient to enable the ſaid commiſſioners to defray 


= charges and n enees W and e in een the laid act 


The Plaintiffs in their replication 2 PI 58: the firſt 
_ plea, and demurred generally to the fecong. The nder joined 


ground on which the plea could be maintained was, that the bond 
j - had been obtained by dureſs; but that dureſs in law is ſuch a re- 
ſtraint as deprives a man of the power of ating for himſelf, not 


ant muſt ſeek relief ina Court of £ Equigye. He was then Aoppes 


that any bond exacted from the ſobjeR* to | which he LEY for the whole 555 ; 


BoXALL. 


- CASES 1 HILARY TERM. 
packty: Eupen v. Bathurſt, Hut. 52. (a). That caſe FO not pro- 


heed on the principle af dureſs, but that the bond taken by the 


ſheriff being extorſive was void at common law. Now a perſon 


acting under a judicial authority, delegated to him by act of parlia- | 
ment, is under as great an obligation to do his duty as an officer 
' who derives his authority from the c common law. The com miſ- 


ſioners have no option, but aan join che iſſue when tendered to 


them, and defend it when joit 
claimants who are poor, and whoſe rights are ſmall, might be de- 


| prived of them altogether i in conſequence of the expence attending 
the litigation. The commiſſioners have no more right to demand 
a bond before they join iſſue than an under-heriff has to demand 

| his fees before he exccutes proves which he cannot 85 ogg * 


3 J 8 
Lord EL DON Ch. J. The PRE LIP habe: a a to o f 


e are doubtful whether under the proviſions of this a& we 
ean in this particular caſe be re-imburſed the expences of the ſuit 


out of the fund provided by the act: either compel us to defend 


8 the iſſue by obtaining a. mandamus from the Court of King's 
BE, Bench, or give a bond to indemnify us againſt the expences which 


we may incur.“ If the Defendant pays the expences of the {uit 


1 / . 


> according to the condition of his bond, he will then be entitled to 


ſtand in the place of the commiſſioners, and may compel them to 


_ reimburſe him by a ſale of land, if they would have been war- 


ranted in ſo re-imburſing themſelves. If they would not have 
been warranted in' fo re-imburſiag themſelves, the Defendant is 
the proper perſon to pay the expences of the fait: I cannot but 


entertain a doubt upon this act. The property which was the 
weer of the act confiſted of lands and tithes. The commiſſion- 
ers are directed to ſet out certain allotments iti lieu of tithes, and 


| then to divide the reſt among the land-owners, / When they have 


| fatisfied all the demands of the tithe-owners, by ſetting | ont for 
them their due proportion of land, it appears to me that any 


queſtion ariſing among the tithe- -owners, | as to their reſpectire 


rights to the land given in lieu of tithes, muſt be litigated at their 


own expence. The act ſeems to ſever the conſideration of the 


© tithes and of che land. Can it be contended, that if ſeveral claim 


to be entitled to the tithes, and the land- owners admit the lands to 
be {abject to tithes, that the * latter are to pay . 22 7 8551 of a 


4 15 inch, . 20. 80. iu. Eur. 334- s. c. al cited 4. 1 w_ 


} y a ", a} N 
, 7 284 | r 75 e 1 ty tio 


ned, If it were not ſo, many of the 
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Inigation among the former, i in which they have no intereſt 0 It may 
; as well be ſaid that if a diſpute ſhould ariſe among the land-owners 


they would be entitled to have the expences of ſuch diſpute de- 
frayed out of the allotments 1 in lieu of tithes. 
Ter curiam, R K for the Plaintiffs, 


(ia the EXCHEQUER CHAMBER) 


n. bees and ARABBLLA his Wife v. Wes __ 
7 Another; in Error. 


+ 5 HE record | in this caſe, after ſtating i in the uſual form the ap- 
: | pointment of attornies by the Plaintiffs below, (the Defendants 
in 8 and alſo by Arabella Beard the ſole Defendant below, 
and one of the Plaintiffs in error,) proceeded to ſet out a decla- 
ration by bill in the King's Bench againſt the latter for goods ſold 
and delivered, money paid, lent, had and received, and on an 
account ſtated. To this the pleas were; 1ſt, Non afſumpſit ; t; 2dly, 
that the Defendant was covert of one H. Beard; 3dly, a ſet-off, 
The replication took iſſue on the rſt plea, and anſwered to the 
ſecond, . that although true it is that ſhe the faid Arabella before 
and at the time of the making of the ſaid ſeveral promiſes and 


was, and yet is the wife of, and married to the faid A. Beard, as 
the ſaid Arabella hath in her ſaid plea, ſecondly, above pleaded i in 
bar, alleged; yet for replication in this behalf the Plaintiffs fay 
that the city of London is an ancient city, within which lard city 
there is and from time whereof, fc. there hath been a cuſtom 
uſed and approved of; that is to ſay, that where a fame: covert of 
a huſband uſeth any craft in the ſaid city on her ſole account 
whereof her huſband meddleth nothing, ſuch a woman ſhall 


eth her craft; and that the ſaid Arabella before, and at the time 
of the making of the ſaid ſeveral promiſes and undertakings of the 
faid Arabella in the ſaid declaration mentioned, uſed the craft of 
an upholſterer in the ſaid city, on her ſole account, whereof the 
ſaid H. Beard during all the time aforeſaid meddled nothing 
within the ſaid city of London, to wit, at, &&c. and that the ſaid _ 
goods, c. were ſold and delivered by the ſaid Plaintiffs to her 
che ſaid Arabella, the wife of the ſaid H. Beard, as uſing the craft 
aforeſaid, within the ſaid city, on her ſole account as aforeſaid. RX 
There were ſimilar averments reſpecting the money Paid, lent, bad 
Vor. II. 5 Bb e and 


93 


1800, 
— 
Ius 
V. 

BoXALL. 


Feb. 5 ih. 


A feme-covert 
ſole trader in 
the city of 
London, is 
not liable to 
be ſued as 
ſuch in the 
courts at 
We/tminfter : 
And even 
in the 

city courts 
the huſband 
ſhould be 
joined for 
conformity. 


undertakings in the ſaid declaration mentioned, and each of them, 


L DA. 


be charged as " feme-fole, concerning every thing that touch- | 


| GASES IN MIL AAN TERM 


105 n and and; account ſtated. On the plen of ſet-off iſſue was 
tendered. The rejginder, after proteſting that there was no ſuch 
cuſtom ; As that mentioned in the replication, tendered iſſue on the 
Plaintiffs averment that the carried on the trade of an upholſterer 
on her ſole account, and joined iſſue on the ſet-off. The rebutter 
was a Joinder in the iſſue tendered by the rejoinder, Upon the 
trial of theſe iſſues the jury found, as to the firſt, that the ſaid 
Arabella did undertake, c. As to the ſecond, that ſhe did © uſe 
the craft of an upholſterer i in the city. of London within mentioned, 
according to the cuſtom of the ſaid city, on her ſole account, 
. » "whereof her huſband the within-named . Beard meddled no- 
0 thing; and as to the third, that the Defendant had no ſet-off. 


Qn this 3 ne was nee = for the Plaintiffs in the 


wages yn King 4 Bench. 


F 


| 8 0 1. Beard, Ke en a writ 570 error in this court aſl 3 
5 for errors, that the Plaintiffs below * declared againſt her the ſaid 


A Arabellans a fere-fole in the court of our faid Lord the King before 


$13 % 


"ay 5 y the King himſelf, whereas by the law of the land no ſuch action 
Could or can be ſupported againſt the ſaid Arabella in the faid court; 


vt and a alſo that the laid, Arabelia appeared in the ſaid ſuit and pleaded 
by T. H. her attorney, whereas by the law, of the land the ſaid 
5 Arxolella could not during ber coverture make an attorney in the 
faid court without the ſaid} H. Beard her ſaid huſband; and * 
that the ſaid A. Beard, ſhould have been, joined i in, and 19 80 
Party, to the ſaid ſuit,” Joinder in error. 
""Wigley fr the Plaintiffs i in error. It is a Euled n that 
2 feme-covert ſale. trader cangot be ſued; upon the cuſtom of the 
4, of Zonen MORAN but in ths 705 N dernen 8080 182 
Stanton 3 cale, Won, L 3 5, ae en Brin . AN are Wn 
and in, the frſt, of theſe books. Fennen eited 1 Ed. 4. in ſupport of 
this doctrine. At the end of the report in Myor there is 
angther, caſe, reſgecting a cuſtom of: the city of London, where 
bh Fleetwood, Serjt, and Recorder of London, on moving for a proce- 
dende, faid,. tad he. © Common Pleas: could not do right upon the 
ſaid cuſtom, and therefore. it, was granted him. 80 in Lang ban 


BII i 


, Femme, de Jobn, Bewett, Cno. Car. G8. a return to a bubeas corpus 
— cauſd,ta. remove.a. cauſe from the city court being that the 


| wiſe vas f flag a. fuel. ol, merchant, Hutton, Harvey, and Crole, 
J. were. of qpinion . that it was ſuch an action and cauſe where 


en . eee norte odnngince, 


Its " 


— 


m vi vor 


3 
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& gor can give the party relief although he hath good cauſe of 
« ſit; for i in London they are Judges of their own cuſtoms, and 


« their cuſtoms and not otherwiſe, and therefore we ought not to 
1 take away their privileges, nor remove the action out of that 
court where we cannot give remedy in this.“ The ſame law 


js laid down by Lord Mansfield and Yates J. in Lavie v. Philips, 


Vn, 2 Leon. 166. This was again acted upon in Pope v. Vaux and 
Wife, 2 Bl. 1060. The moſt modern recognition of this law is to 
be found in Cawdell v. Shaw, 4 Term Rep. 361. and in the caſe 
of Reade v. Frances Jeon, there cited by Buller J. The caſe of 
Moreton v. Packman et Uxor, 2 Keb. 583. 1 Mod. 26. 8. C. ſhews, 
that though. the cuſtom be admitted 1 upon the record, yet the courts 
at Weſtminſter cannot try whether the trade be within the cuſtom or 
not. In the preſent caſe therefore the j Jury have found that which 
3 not a ſubject of inquiry in the court in which they found it. 
It is alſo obſervable, that in all the caſes cited it is ſaid that the 
huſband ought to be joined for conformity; and Dyer, 271. b. 
is mentioned by Afton ]. 4 Term Rep. 364. as a ſingular inſtance of 
the wife being ſuffered to appear alone to prevent her being 
waved, the hufband being baniſhed (4). This being a caſe where 
| the wife is liable to Execution, and where the huſband may 
therefore be deprived of her fellowſhip, the latter has acted right 
in joining in this writ of error. Hayward v. Williams, Sty. 254. 
280. Earl of Bedford "s. caſe, 7 Co. 8. and Hob. 22 5. () 

Mood for the Defendants in error. This caſe differs from thoſe 
cited, inaſmuch as the cuſtom being! here ſtated on the record and 
admitted, the Court is riot called upon to take Judicial notice of i it. 


be maintained in the courts above. It is true, that if a party would 


be There are two NOPE on this ſubjedt lowed, fince (the wife alone could FIPAM 
in Dyer, 271. 8. one in the text and one in | ire facias to compel the Plaintiff to de- 
the margin, neither of which, however, clare ; and the pardon had a condition, ita 
exactly corfeſponds with the deſcription quod ipla Haret refla in curia, which "the 
ſuppoſed to be given by Afton | # in 4 Term could n not do without her huſband. In the 


agzinſt buſband and wife; in which proceſs _ and wife having been continued to the 


| lawed and the wife waved; the wife being I's ſuffer his wife to appear, and it was 

ten brought in by- proceſs, ſhewed the ruled that the wiſe mighe hn attorney 
Queen's pardon, and the Court held that I ven her belog*waved. ' | 

ſheſtould: be difchargedifrom'the' impriſon- 

ments but that the pardon could not be al-] 1 e 1 Rell, * 748. pl: 18. 


VVV... TY Proceed 


3 Bur. 1776. 1 Bl. 570. S. C. and agrees with Mey v. Jobn- N 


Indeed, the only caſe in which the cuſtom appeared upon the 
record is Stanton caſe; and there it was held that the action might 


Rep. 364. The former was debt on bond latter caſe proceſs i in debt againſt | huſband. 


was continued, until the haſband was out- exigent, che huſband: appeared, but Would 


(Nat etiam 18 EA 43 4. (6% | 


95 


1800. 


„ 


EARD 


« by intendment will proceed in their courts there according to 
Wl in 


Error. 


i 


„ (As ES IN HILARY TERM 
7 1800. proceed A 7 25 attachment, he can only avail himſelf of that 


I remedy i in the city courts (a). But the cuſtom ſtated in this caſe | is 
1 han very ſtrong i in its nature, and is, as was ſaid of the cuſtom of ap- 


9 
Wen; in prenticeſhip in Stanton's caſe, pleadable everywhere. The words 


AY of the cuſtom are, that ſhe ſhall be © charged as a feme-/ole in every 
thing touching her craft; the meaning of which is, that ſhe ſhall 
be charged, not in the city of London only, but all the kingdom 
over. Great miſchief might enſue if this were otherwiſe : for a 
feme-covert ſole trader, after having incurred a debt i in London, might 
quit that city and ſo defraud her creditors. In 1 Ea. 4. 0. Billing 
having aſſerted that by the cuſtom a feme might be ſued in the 
ſuperior courts without joining her baron, Littleton cited a caſe to 
the contrary ; but it is added, that in the caſe cited the cuſtom of 
London was not alleged; ef ideo, quære. Chambre Baron ; In 1 Ed. 
4. 6. Danby J. obſerves, that when an action is brought on a 
| cuſtom, which cuſtom lies in the conuzance and allowance of a par- 
ticular juriſdiction, the action on the cuſtom is not maintainable in 
the ſuperior court.] Moſt of the caſes cited for the Plaintiffs in 
error were on motion for procedendo ; in which caſes the cuſtom 
could not have appeared upon the record: for in declarations in 
the city court the cuſtom is never averred; but the judges there 
take notice of the cuſtom Judicially, as the judges of the courts at 


Weſtminſter do of the common. law. In Royflon v. Toory, 3 Keb. 
302. (b) a procedendo was awarded on the ſuit of a feme-covert ſole 


merchant ; and the Court of King Bench there ſaid they muſt be 
aſcertained of their juriſdiction, but if the cuſtom be alleged in the 
declaration it is ſufficient. The meaning of this ſeems to be, that if 
the cuſtom appear, to the Court above, that Court will enter- 

; tain the cauſe, | and that if the cuſtom had been alleged in 
in that caſe a procedends would not have bee granted. Neither 
in Caudell v. Sbate or in Read v. FZewſon was any cuſtom alleged. 
With reſpect to the ſecond objection, that the buſband ought to | 
have been joined, it may be aſked, how the action can be brought 
Yes the huſband and wy if the latter LY is to be mans © If 


| FN. 60 To this effect ſee Turbills caſe, 1 the 88 The report in Keble is very 

: 1 wp ; Saund. 67. Gilb. Hi,. C. B. p. 209. ed. 2. | confuſed, but the reſult of it ſeems to de, 
; And this doQrine has lately been recognized | that the cuſtom was alleged in the declara- 
in Ridge v. Hardcafth, 8 Term Rep. 417- tion below, but was not returned upon the 
though ſome authorities, Dyer, 287. a. and | writ by which the action was removed; that 

Toa s caſe, 2 Leon. 156. were there alloded the Court doubted whether they could aevard 7 

2 to as being the other way. a procedendo without ſuch return, fince it did 
EPS” 6 (3) In Bohbun Privil. Lond p- 188. 40 i in not appear whether the Court below had 
5 Caudell v. Shaw, 4 Term Rep. 362. arguends | jcriſdiction; but that finding the cuſtom 
1 85 . the coſiom Is faid to have been alleged i in f alleged in the Wah * did award it. 
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the judgment were againſt both, the execution might go againſt 


* . a : 55 EY Cur. adv. vult, 


$9 hen? non. Ch. 4 er fa the et now Kd 


* judgment of the Court. Suppoſing the jury were competent 


in this caſe to enter into the queſtion of the cuſtom at all, ſtill they 
bavye not carried that cuſtom farther i in point of preciſion as to how, 
and where, and in what manner the /eme-ſole trader is to be 
charged, than it was alleged i in the replication, It ſtands there- 


fore before us upon the original allegation as made by the Plain- 
4tiffs below. On this record the Court of King's Bench gave 


judgment in favour of the Plaintiffs below; and in deference to the 
opinion of that Court, (entertaining a contrary opinion myſelf,) . 
could have. wiſhed to have known the grounds upon which i it pro- 
ccteeded before we ordered a reverſal, The writ of error aſſigns for 
a iſt, That Arabella Beard has hen ſued in the court above as 
a feme-ſole 3 adly, That ſhe had no power to make an attorney in 
the court where ſhe was ſued without her huſband; and 3dly, That 
ber huſband ought to have been joined in the action for con- 
ſormity. After conſidering the authorities upon this ſubject, it 
it is the opinion. of this Court that the Judgment of the Court of 
King's Bench cannot be ſupported. . We are of opinion that this 
action on the cuſtom will not lie againſt a feme-covert in the 
courts of Weſtminſter-hall, though the cuſtom may in ſome in- 
ſtances be pleaded in bar there. And we think that it would be 
giving a greater degree of effect to the cuſtom than belongs to . 
to hold that a /eme-covert may make an attorney in Neſimiꝝſter- 
| tall; and we alſo think that ſhe cannot be ſued as a eme: covert 
ſole trader without joining her huſhand at leaſt for conformity. 
Many caſes were cited in argument ; but on giving my beſt 
attention to the diftinQions made i in favour of the Plaintiffs below, 
| Iwas not able to perceive that any other propoſitions were attempt- 


ed to be ſupported for them than that as the cuſtom appears upon 


this record; therefore this action may be maintained againſt the 
wife in the ſuperior court, and that there 3 is no occaſion to make 


the huſband a party to the ſuit, as ng judgment can be obtained 


Sint bim, Now, in the firſt place, it makes no difference whe⸗ 


tber the cuſtom appear upon the record or not; and, adly, Ido 
not admit that it does appear; for if the place wh J the wife is to 
be charged 
* upon. the ee the anden 28 W aan « 
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to the action altogether. The cuſtoms in the city of London 


Eh - "CASES; IN "HILL uV ERNI 


"Hi, Joppoſiin the: ether; objections to be of no Gal it Oe 


to me that the Plaintiffs for that reaſon could not have any 


Jan ed It is clear, I think, that if the cuſtom had Appeared 
on the record fuch as it really 18, it would have put an end 


are of different Kinds; ſome are available everywhere, and others, 


of which this is one, are ſpoken of in the books in terms which 
r not very intelligible, unleſs. explained by the caſes on the. 


fubject. Theſe latter cuſtoms are called executory euſtoms, the 


; - expoſition of which expreſſion i is, cuſtoms united to the courts of 
the city of London. They are pleadable i in London and not elſe- 


where, except ſo far as they may be made uſe of in the ſuperior 


5 -courts by way of bar. The following are. cuftoms of this e 
dn infant ſhall not wage his law on a covenant for tabling; no 


5 ix -perſon ſhall wage his law where an alderman has figned the con- 
tract as a witneſs; pledges may be ſued without deed ; and debt 


Will lie againſt executors in ſimple contract. In addition to cheſe 
is the cuſtom in queſtion, vi. that a fene: covert ſole merchant may 


125 ſue and be ſued with reference to her tranſactions i in London. But 


1 do not admit that ſhe can be ſued there without; joining her huſ- 


band to a certain extent in the proceedings. The caſe of an infant 
binding himſelf apprentice by covenant under the cuſtom of the 


: 15 dity of London, 1s allowed to be pleadable everywhere and to ſtand 


upon the fame fooring as the cuſtoms of Gavellind and Borongb- 
Engliſb. If, then, it can be made out that the cuſtom in queſtion is 


united to the courts of the city of London, it follows of courſe that 


this action cannot be ſupported upon it in the ſuperior courts. That 


it is united to the city courts, and that no action can be maintained 


£ upon it here, is clear from authorities. Even if an action could be 


1 


maintained here, it could only be maintained in the ſame manner 


105 as in the city courts ; 4 and the authorities prove that o action 
could be maintained in the city courts unleſs the huſband be made 


1 party to the ſuit for conformity: nor can the e make an 
attordey to conduct her defence either in the city courts or in 
Me eſtminſter- hall. The firſt authority to be cited reſpecting cul- 
. roms, united to the city courts is Offley and Fobnfon' s caſe, 2 Leon. 
166. There one of two ſureties having been ſued to execution in 
me eit court: brought an action againſt his co-ſurety in the ſame 


Court for contribution according to the cuſtom; the cauſe was re- 


moved into the King's . and afterwards a procedends was 


Wnt * . ene e matter 0 en lieth by the 
) nl Bong oO Oe, oa als ya dls courſe 
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PY courſe cof the common law but only by cuſtom in ſuch cities 


. the cauſe was remanded; for otherwiſe the Plaintiff ſhould be 
4. without remedy.” From theſe words it is clear that the Court 
did not proceed upon the ground of the cuſtom not appearing 


ben the record. It is manifeſt alſo from ſubſequent authorities 


that the propoſition which the Court meant to lay down was, that 


WBB; 
in Error. 


whether the cuſtom be ſtated on the declaration or not, an action 


: will not lie upon the cuſtom in Vg eftminſier-hall, In Chamberlain and 
| Thorpe s caſe, 1 Leon. 1 30. (a), which was debt in the King's Bench 
on a recognizance acknowledged before the Mayor of London, ac- 
cording to cuſtom, at the concluſion, Ray ſays, A more ſtrange cuſ- 
d tom than this hath been allowed of here before, /c:l. that a /eme- 
40 covert ſhall ſue an action alone without her huſband, for ſhe is 
* a ſole: merchant ; but this propoſition feems to be overſtated; 


for Cawdy, whoſe opinion, from what we know of him, is entitled 


0 great reſpect, ſays, « A feme-covert may have an action within 
4 the city, but not here.“ . 1 think it will be difficult to contend 
that he right to ſue and. the liability to be ſued do not ftand 


3 upon the dame footing. Next comes Stanton's cafe, Moor, 135. 


That was covenant on an indenture of apprenticeſhip : the 


Defendant pleaded infanoy, and the Plaintiff replied the cuſtom 


0 London which enables an infant to bind himſelf apprentice by 
 indenture with covenants, and that he ſhall be bound by the cove- 


nants as if he were of full age at the time of the indenture;” Fen- 
iner for the 'Defendant-demurred, and one cauſe of demurrer was, 


4 that ſuch cuſtom is ſolely in London and not at the common 


. and therefore it is pleadable f in London and not here; and for | 


: : this he vouched 1 EA. 4. where it was held that a ame- covert ſole 


merchant is to be ſued in London and not elſewhere, and he 
enumerated ſeveral other cuſtoms pleadable only 1 in the city courts. | | 
Malmſtey for the Plaintiff did-not deny the truth of the popoſition, 


but took a diverſity between the nature of the cuſtoms referred to 


400 the one in queſtion, vis. that the former were things executory 
and united to the courts in London, but that the latter was become 


ichoſe fort and allowable in law, and ſo pleadable in every place 


Within the realm. Now, if the Court proceeded on that diverſity, 
dt will be impoſſible for the Plaintiffs here to argue that becauſe the 
. indenture of apprenticeſhip bound the infant in We efeminſter Ball that 

= a femer: covert: ſhall therefore be bound there alſo, ſince the veryautho- 


ty.on which the argument is founded proceeds'c on the diſtinction 


5 6 Sy 


3 vanes thoſe. aſians, i At the end of the above caſe. it e 4 
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5 . London, and Littleton for the Defendant offered to wage his law; and 


C 


8 5 the cuſtom ; but when the Plaiatiff brings his action upon a cuſ- 
tom which lies i in the cognizance and allowance of a ſpecial judge, 


= Elis. 409. it was held a good plea to debt on bond brought againſt 
an admiviſtrator, that by the cuſtom of London if one citizen con- 
 - 4ra@ to pay money to another, and he who contracts die, bis exe- 
5 7 .cutor ſhall be chargeable as upon obligation, and that the Defend- 
e in eſtate had ſo contracted, and that the Defendant as ad- 
e miniſtrator bad been ſued on ſuch cuſtom, and having paid what 
5 iv gave. as the reaſon for their opinion that the. cuſtom had been 
85 a0 againſt ihe Defendant. This is in pe 


9 


tom; ;* the meaning of which clearly i is, that an action grounded 
on a cuſtom united to the courts in London does not lie in the 
Courts in maſiminber- ball, and I think that an authority for con- 
- «cluding that no declaration on that ſpecies of cuſtom can be good 
in the courts above. Let us now look to the 1 Eg. 4. 5. b. 


8 18 united to a cout, and ã it 1s executed when i it has been acted upon 


0 mene not been able 10 4iſcover fom: hn boak tis © caſe is cited. 


CASES IN HILARY. TERM: 


that Fleetwood Serjeant and Recorder moved for and obtained a 
Procedendo i in an action on the cuſtom tor contribution (which had 
been removed from the city. court into the Common Pleas); 1 for,” 
lays hes the, Common Pleas cannot do right upon the ſaid cur. 


referred to in Stanton's caſe. It was a writ of debt for tabling in 


on its being objected that it was for tabling i in London, and that the 
Defendant by cuſtom. could not wage his law, Littleton urged that 
cuſtoms and uſages which take effect in the court where the cuſtom 
or uſage is, and there begin to be of force; are only allowable i in the 
court where they are uſed. This ſeems to be a good expoſi- 
lion of the expreſſion employed in Stanton s caſe; of cuſtoms 
executory and united to the courts in London. Billing contended 
that the euſtom Was allowable in the courts above, and ſaid that 4 

a feme-covert- ſole merchant by the cuſtom. of London ſhall have an 
action without her huſband, and an action ſhall be maintained | 
© againſt her alone without naming her huſband, and -that ſuch 
cuſtom is allowable here. But Dany J. denies this propoſition, and 
aße that all good cuſtoms are pleadable in bar here, as if there 
be a recovery in London upon the cuſtom, we allow; the' plea and 


ſuch action is not maintainable here. In Snelling v. Norton, Cre. 


2 recovered againſt him, had no further aſſets. The Court 


fect conformity to 
What was laid down by Danty : for a cuſtom is executory which 


the court to which it i is united. bo Leache” s caſe, 16 Fac.(s), 
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IN THE FORTIETH YEAR OF GEORGE III. = 
the Court of K. B. ſaid, We in this court cannot examine 
the truth of the cuſtom,” The next caſe in point of time is Lang- 


ham v. te Femme de Fohn Bewett, Cro. Car. 67. Heil. g. and 


Littl. 31. It was a habeas corpus cum cauſd to remove a ſeme- 


covert ſued in London into the Common Pleas. Upon the return 
the cuſtom of the city was ſtated : and though Richardſon, Ch. J. 


who had taken bail de bene efſe, on it being affirmed that ſhe mer- 
chandized only. for. her huſband, and was therefore out of the 
_ cuſtom, and Yelverton, J. thought that ſhe ought to be diſcharged ; 

yet Hutton, Harvey, and Croke, Juſtices, thought that“ foraſ- 


much as the writ had returned that ſhe was ſued in London as a 


feme-fole merchant according to the cuſtom of London, it was ſuch an 
action and cauſe here with this Court ought not to meddle nor take 


conuſance, nor can give the party relief although he hath good N 


cauſe of action: for in London they are judges of their own cuſ- 
toms, and by intendment will proceed in their courts there ac- 


cording to their cuſtoms, and not otherwiſe; and therefore we 


ought not to take away their privileges, nor remove the action out 
of their court where we cannot give remedy in this.” They alſo 


added, that “ it is reaſon to accept bail where an action cannot be 


rounded on that contract in this court.“ And the cauſe was re- 
8 


| manded. At the concluſion of the caſe is cited Gegpinge v. Hard. 


ing, M. 26 H. 6. Rot. 344: the circumſtances of that caſe are not 
ſtated, nor is it to be found in the year-book. Probably, however, 


It was an action of treſpaſs for taking the Plaintiff's goods: the ; 


Defendant ſet up a delivery by the Plaintiff's wife as a ſole mer- 
chant by way of defence, and iſſue was taken on this point, whe- 
ther ſhe were a ſole merchant or. not. And where the cuſtom 
| comes collaterally in queſtion, there is no doubt that the courts 


both of law and equity will find the means of aſcertaining what 


the cuſtom 18. Then came Moreton v. Packman ct Uxor, 2 Keble 
583. and 1 Mod. 26. where a procedendo being prayed becauſe 
the huſband was not Joined | in an action for ale fold, the 
Court ſaid, they could not try whether ſelling ale be within the 
cuſtom, © nor will any action lie here againſt her alone, nor wilt 
this Court take notice of thoſe private 'cuſtoms.” Now although 
this was a caſe of precedindo, yet the propoſition that the 
action would not lie here againſt the wife alone, is laid down as 
generally as terms can expreſs i it, and includes the ſuppoſition of 


the cuſtom. being ſtated on the record. In Royſton v. Ivory, 


70 * on. a oil 1 been prayed i in the caſe of a 874827 
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> 006th, ha the cuſtom; having been returned, the Court 
doubted whether they could remand the cauſe. With reſpec to 


a own juriſdiction they had no doubt, but they ſaid that 
they muſt be aſcertained of the juriſdiction of the Court 
Ale however, the cuſtom being alleged on the declaration they 
held that ſufficient, and awarded the procedendo, It is to be 
obſerved, that the cuſtom i in this caſe was alleged in the declaration 


and yet the cauſe was ſent back to be tried in the city courts, 
So alſo 1 in Soan and Mace, Comb. 42. Holt, in moving for a Pro- 


zedendo in an aQion againſt a eme: ſole merchant: in London, al. 


: Jeged that by the cuſtom of Landon it muſt be tried there; and 


upon this obſervation, which! is all that is material i in the caſe his 
motion was granted. The laſt of the older caſes to which I ſhall 
refer is Mrs. Pool's caſe, 11 Mod. 2533 where it was obſerved by 


| the Court that as a _feme-covert ſole merchant. may be ſued ſole, 


ſo may ſhe ſue ſole for debts owing to her within the city.“ But 
it is to be remarked that when we meet with the expreſſions of 


- ſuing and being ſued ſole in the older books, they mean nothing 


more than this, that ſhe may be ſued in the manner in which a 


woman may be ſued who is anſwerable without her-huſband : it 
does not therefore: follow that the huſband is not to be joined for 
conformity. I have not found any other authority on the ſubje& 
till we come to the more modern deciſion of Lavie and another, 


| aſſignees of Fane Cox, v. Phillips and others, aſſignees of FJobn 


Lox, 3 Bur, 1 776, and that i is a material caſe. Fohn' Cox having 


become bankrupt, his aſſignees ſeized the goods of his wife Fane 


Cox, who had carried on. trade after her marriage, as a ſole mer- 


| chant in London, and had alſo become bankrupt. The queſtion 


was, Whether her ſeparate effects could be applied towards the ſatis- 
faction of the debts of the huſband in prejudice of her ſeparate 


5 creditors, The queſtion was not, Whether the wife could be ſued 
in Weſtminſter, Hall without her huſband ? but it became neceſſary 
to examine the cuſtom collaterally, in order to determine the right 


to the goods in queſtion. The cuſtom is there ſtated from the 


liber albus; which alleges, that if the huſband and wife ſhall be 
impleaded, in ſuch caſe the wife ſhall plead as a femenſole. The 


1 cuſtom therefore ſuppoſes the huſband to be joined in the action, 


| and 1 underſtand that in. practice · the huſband-is joined as to all * 


before the plea, and particularly in naming the attorney. 


1 queſtion, was argued by the. late Lord Chief. Juſtice Wi 
| Recorder, of London, who, ſeams t to haue had no conception 


that 
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| that an action could be maintained i in the city courts, unleſs the 1900. 
huſband were joined for conformity. Mr. Dunning, who argued 
on the other ſide, put the right of ſuing and the liability to be . 
ſued as a ſole merchant upon the fame footing, and ſtated them * 
both to be confined to the city courts. Lord Mansfield lays, The 
feme-ſole trader in London, under this cuſtom, muſt indeed bring 
her action in London, but ſuch cuſtom would be allowed in any 
other court in a defence by the huſband. » This is a clear expoſi- 
tion of the language uſed by Walmeſly in Stanton 's caſe, and by Danby 
in the year-book, that cuſtoms united to the city courts are exe- 
cutory and pleadable there only, but that ſuch cuſtoms, if acted 
upon in thoſe courts, may be pleaded in the ſuperior courts as 
matter of defence. Wilmot J. ſays, © Theſe cuſtoms, though local, 
are to be conſidered as allowable under the general law of the land 
when they come in queſtion in MO courts, though the action | / 
' muſt be brought i in the local court.” And Yates J. ſays, © That an FS 
| ation on the cuſtom can only be brought in the Mayor's Court 
Ez London, but the cuſtom may be pleaded in bar in a ſuperior: 
court by way of defence, and in ſuch caſes the ſuperior court will. 
take notice of the cuſtom.” | 'The language here uſed with: reſpect 
to the cuſtom being put on Lond; by way of a defence, will not. 
ſupport the propoſition, that when the cuſtom is made the ground 
| of action, it may be allowed in the ſuperior courts, becauſe put 
upon the record: for it is impoſſible to ſuppoſe that theſe great 
and learned perſons would have ſtated the manner of putting the 25 
cuſtom on record by way of defence, and at the ſame time have 
treated it as incapable of being made the ground of action. Indeed, 
Mr. Juſtice Blackſtone, in his report of i the ſame caſe, p. 574. ſtates 
Lord Mansfield to have ſaid, Any aQion that is brought againſt. 
the wife by her creditors muſt be in the city courts ; but the cuſtom 
being a good one, uſe may be made of it in any court in the king- 
dom,” And the words of Mr. Juſtice Yates, according to the ſame 
report, are {ill ſtronger, and ſhew with what diligence he had 
looked through the older cafes, without a knowledge of which 
they-are not altogether. intelligible. His words are, © Cuſtom of 
London may be pleaded in bar: while the cuſtom is executory, it 
can only be alleged in the Meyer s Court; when executed, it may 
be pleaded in any other court.“ And it appears that the Court 
there conſidered the cuſtom as executed; in the circumſtance of 
the aſſignees of the wife having poſſeſſed themſelves of her property, 
Aud that the. ee was therefore examinuþle in the- ſuperior 
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1 5 1800. courts in a caſe where it came collaterally deford them. The next 
| WR Long 5 caſe to be conſidered is Read v. Francis Jewſon, as ſtated by 
=: 3 4 1 Mr. Juſtice Buller in 4 Term Rep. 362. That was a motion to 
5 * ſet aſide a judgment entered upon a warrant of attorney given 
by the Defendant a ole trader under the euſtom of London, at the 
ſame time with a bond i in which ſhe was deſcribed milliner, citizen, 
and ſole trader. In the judgment i it was Rated, that ſhe, was x 
 Jeme-covert ſole trader; and that the money mentioned in the bond 
was advanced to her touching her craft. The objections to the 


Iiudgment were, that it was not entered purſuant to the authority, 
| 


_ 1 that the huſband ought to bave been impleaded jointly with the 
Niete, though execution muſt be againft the wife only; and that 
l G the action was not maintainable in the King's Bench, but ought to 
Eo: brought in the court of the city of London : the Court 
= thought that the huſband alone could be prejudiced by the judg- 
ment, and had a right to briag a writ of error to reverſe it, but 
if he acquieſoed they were inclined to think that the * 
_ ought to ſtand. However, they ordered the caſe to ſtand over in 
order to hear what the huſband had to lay: and when the mat- 
ter came on again the huſband appeared, and declared that he 
1 conſented to the motion. Lord Mansfield then obſerved, that it 
| . was an application to ſet aſide a judgment entered up vibe autlo- 
: DE rity. He obſerved alſo, thatno inſtance had been thewn in which a 
fome- covert ſole trader could execute a bond; and though the is 

liable to ſimple contract debts, 4 ge cannot give a bond. And he 

went further and faid, © A married woman cannot be made De. 

fendant without her huſband.” Whatever may have been deter- 

mined in ſubſequent caſes, we have here the authority of Lord 

| Mansfield himſelf for this propoſition, that in an action on the 
cCeuſtom of the city of Landon à married woman cannot be made 
„„ Defendant without her huſband. Lord Mars held alſo fays, « She 

| 5 ä | - cannot grve a warrant of attorney to confeſs judgment; : and if ſhe 
[ cannot, how can ſhe make an attorney in Mſminſser- ball 2” Mr, 


Juſtice Aſton added, 46 By the better authority it ſeems that the 

bk action ought to be brought 1 in the city courts, and the huſband 

. ought to be joined. It is a principle of the common law that 2 
woman ſhall never be put to anſwer without ber huſband.” And 
be concluded with ſaying, that the warrant of attorney © was, an 
„ abſolutenullicy.” The caſe of Pope v. Vaux, 2 BL 1060. may be 

_ © cited to ſhew that it was conſidered to be a matter of courſe to 
T1 AK remand an aclion * the cuſtam removed from wo city court 
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into the Court at We eſtminſter. Lord Ch. J. De Grey in the caſe of 
Hatchet. v. Baddeley, 2 Bl. 1081. ſays, The general law is, that 


exceptions to that rule, takes notice of local cuſtoms, © as in the 
| city of London, where a feme-covert being a ſole trader may be 
ſued; but there the huſband muſt be joined in the action at the 
outſet for conformity. 35 The firſt caſe in which the queſtion, whe- 


ther a feme- covert, having a ſeparate maintenance, could be ſued 


Schults, 2 Bl. 1 195. The caſe, ingeed, was decided on the form of 
the record. rather than on the real merits of the queſtion ; but there 


The whole is totally vicious, as the huſband is not party to the 
record: and there is no inſtance in the books of an action being 
ſuſtained againſt the wife, the huſband being living, at home, and 
under no civil diſability.” Whether this propoſition be maintain- 
able as the law ſtands at the preſent day, or whether deeds of ſe- 
parate maintenance, (if that can be called a deed which is executed 


is, © even by the cuſtom of London, though the wife and her 


huſband muſt be a co-defendant. And though a wife may acquire 
_ a ſeparate character by the civil death of her huſband, as by exile, 
profeſſion, or abjuration ; yet by a voluntary ſeparation ſhe does 
not acquire ſuch a character as may be called a civil widow- 
hood, nor is taken notice of by the law as ſuch,” Then came the 
| caſe of Ring/lead v. Lady Laneſborough (a): notwithſtanding 
the difficulties ſtated by Mr. Juſtice Blackflone at the end of Hatchett 
v. Baddeley, as reſulting from the doctrine of allowing a | feme-covert 
to be ſued alone, and notwithſtanding what was ſaid in Lear v. 
Schultz, yet in Ring/icad v. Lady Laneſborough thoſe two caſes 
were conſidered as having decided nothing in a caſe of a married 
woman having a ſeparate maintenance by deed. If that caſe be law, 
it is perhaps the only inſtance in which the huſband and wife may 


admitting that caſe to be good law, yet it does not follow that in 
the particular caſe before the Court a feme-/ole trader can be ſued 


out that the cuſtom of the city does not require the huſband to obe 


. | (a) Croke, Z. I. 26. ed. 4. | | | 


a feme- covert can neither ſue nor be ſued alone; and, amongſt the 


without her huſband, ſeems to have diſtinctly ariſen, is Lean v. 


- are ſome paſſages which are very material. The Court ſay, 


by a married woman, ) have introduced an exception to it, Ido not 
pretend to determine. But the very next paſſage 1 in that judgment 


effects are alone liable to execution if ſhe be a ſole trader, yet the 


not plead non gſt fuctum to a deed: executed by the latter. But 


without her huſband in We efminſler-hall, unleſs it can be made 825 
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Juan in the city courts, or unleſs it can be ſhewn that ſhe ſtands 


deed of ſeparation. That ſuch was not the opinion of Lord Man. 
1 fla appears from his own words in Ring ſead v. Lady Lanęſbo. 
rough, which I ſtate from a note of that caſe with which I have 
been favoured by my Brother Buller. This caſe,” he lays, * is 
not analogous to the caſe of a feme-/ole trader in London. There 
thehuſband has notgivenuptheright to the ſociety of his wife, or to her 
property in trade.” Then I find the authority of Lord Mangel i 
for ſaying, that if that had been the caſe of a /eme-/ole trader, the 
huſband muſt have been joined. Ihave alſobeen favoured with a note 
of Barwell v. Brooks, from the ſame learned judge. In that caſe, 
and as I think for the firſt time, we find a propoſition ſtated which 
was made uſe of in the courſe of the argument for the Plaintiffs 
in this caſe, namely, that it is abſurd to join a party in the action 
againſt whom there can be no judgment. This is the only /cintil/a of 
a prineiple which I have been able to find anywhere to ſupport 
the propoſition that the huſband ought not to have been made a 
party to this ſuit. If this objection be valid, it applies ſtrongly to 
this caſe ; for certainly there can be no judgment againſt the huſ- 
band here. But the queſtion is, Whether upon the authority of 
this ſingle dictum we are to overturn the ſeries of determinations 
which I have traced from the 1 Edv. 4. to the preſent day. 
Soon after this Corbett v. Poelnitx, 1 Term Rep. 5. was decided. 
Theſe three caſes certainly tend to eſtabliſh this point, that a mar- 
ried woman, having a ſeparate maintenance by deed, may make an 
attorney in the courts of Wefminfter-hall as if her huſband was pro- 
felled, exiled, or had abjured the realm, or as if ſhe had never 
been married. Without ſaying one word more on theſe caſes, 
which are likely ſoon to come under diſcuſſion before all the 
judges; (a) without preſuming to ſay how the difficulties enume- 
rated by Mr. Juſtice Blackſtone | in Hatchett v. Baddeley, and the addi- 
tional difficulties ſtated by the Maſter of the Rolls in Hyde v. 
: Price, 3 Vex. jun. 437. are to be ſurmounted, or how theſe caſes 
are to be reconciled with the judgment of the Court in Lean v. 
Schults, or with the policy of the law of this country, reſpecting 
che relations which it Ops. in private families, conflituting toge⸗ 


(4) Ar "mY time * ei of Asen *. — living apart 8 huſband, and 
Mary Rujton, in which judgment has fince | having a ſeparate maintenance ſecured to 
been given in K. B. (ſee 8 Term Rep. 545.) | her by deed, cannot contract or be ſue ! 253 
was pending before the twelve judges. The Vine. ele. ; 
deciſion in [hae caſe ROI: + that a ned Rn | 


ther 
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Wo that great family called the public without inquiring how 
far in theſe caſes the Courts of Common Law have given a remedy 


againſt a married woman beyond what the Courts of Equity would 
afford; without examining how it is to be argued that a f/eme- 
covert can execute a deed of ſeparation, when, in order to execute 
any deed, ſhe ought to be a /eme-ſofe ;—without inquiring how we 
are to maintain that her contracts are good, becauſe ſhe is in a 
ſtate of ſeparation, her exiſtence in that ſtate originating in a deed 
or contract executed and entered into before ſhe is ſeparated ;— 
without ſaying what anſwer we are to give to the Eccleſiaſtical 
Courts if, upon a ſuit for reſtitution of conjugal rights, they ſhould 
hold that it is not in the power of the parties themſelves to diſſolve 


by voluntary ſeparation this obligation to diſcharge the duties ariſing 


out of that particular contract which was formed in the preſence of 
2 God; without inquiring, whether if thoſe Courts ſhould refuſe to 
admit, as a cauſe of ſeparation, any circumſtances upon which they 
would not decree a ſeparation, the Courts of Common Law would 
grant a prohibition to prevent their proceeding in a ſuit for reſtitu- 


tion of conjugal rights; — without examining how far the caſe of 
Ker v. Mead, 1 Burr. 542. which eſtabliſhes, that a man having 


agreed to live ſeparate from his wife, ſhall not by force compel her 
to return to him, has or can have eſtabliſhed that a deed of ſepa- 
ration executed by a feme-covert binds her as her deed, and as 
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effectually as if ſhe was ſingle, and ought to be enforced by courts : 


of juſticethroughall its conſequences without examining at preſent 5 


what is the true principle to be deduced from theſe and all the 


ſubſequent caſes capable of being applied to the contracts of mar- 


ried women having executed deeds of ſeparation, and having 


certain and ample or reaſonable maintenances, or having uncer= 


tain or inſufficient proviſions, having property, or not. having 


property by the gift of the huſband, having annual allow- 


ances undiminiſhed or altogether anticipated by reaſonable or un- 
reaſonable expence;—without examining how theſe and all the 
ſubſequent caſes can poſſibly be reconciled, and how far we can 
apply that principle, whatever it may be when once aſcertained, 
only to the contracts of ſuch married women, or to their other 


ads alſo of whatever nature, or how it is to be applied to their 
Property ;—without ſaying more on theſe caſes, it is enough for me 


-to take notice that Lord Loughborough i in Compton y. Collinſon, 1 Vl. 


Bl. 350, has expreſſed himſelf of opiuion that the caſes alluded to are 


not to be conſidered as completely ſettled, and that the ſame learned 


Lord in in a 8 caſe of Lgard v. Jobnſen, 3 Veg. jun. 358. 
| | 40 LL med 
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declared that he had infinite difficulty in conceiving it poffible 


to decree performance of a deed of ſeparate maintenance ;—it j, 
enough for me to obſerve, that in Hyde v. Price, 3 Veg. jun. 444. 
as laborious and diligent a judge as ever ſat in We eftminſter-hall, 
the preſent Maſter of the Rolls, (after ad verting to the caſes of Corbett 
v. Poelnits, Hatchett v. Baddeley, and Lean v. Schultz, and obſerving, 
that Mr. Juſtice Blackſtone, in his laſt edition of his commentaries, 


| continued to ſtate his text conformably to the opinion delivered by 


him i in the Court of Common Pleas, and after referring to Caudell v. 


Sba to and Read v. Jeuſon, to obviate the concluſion that it 


is ſo fully eſtabliſhed as the editor of the laſt edition of 


the Commentaries, ſuppoſes, that a feme-covert with a ſepa. 
rate maintenance by deed is to all intents and purpoſes a fene. ſole, 


ſays thus much, © In every one of the caſes that have occurred it has 
6 been uniformly underſtood, that the act of the wife, or of the 
4 huſband and wife jointly, cannot either by cuſtom or contract, or 


* otherwiſe, make her a feme: ſole ſo as to be ſubject to the proceſ 


| &« of the law as ſuch, and to be ſued as femessſole are ſued. 


The ſame doctrine as that of Corbett v. Poelnitz came before 


the Court of King's Bench in Gilchriſt v. Brown, 4 Term Rep. 


766. and Ellah v. Leigh, 5 Term Rep. 679. The Court 
* evaded the queſtion” how far Corbett v. Poelniiz was to be 
e acquieſced in to its full extent: but Lord Kenyon ſhews, that 


« he entertained a doubt upon the ſubject; which is all I wiſh 
4 to have .ulderfiogd.3 ; that it may not be conſidered as' 
12 quite acquieſced in.” I conclude, therefore, that theſe caſes are 
not ſettled ; and even if they were ſettled, ſtill if the cuſtom of 
London be that the huſband muſt be Joined with the wife. to the 
extent of making the attorney who is to defend her, theſe deciſions 
will decide nothing as to the caſe of a ſeme -fole merchant i in London 


ſued without her huſband in We/fminſter- ball. This brings me to the 
caſe of Caudell v. Shaw, which is the laſt I ſhall have occaſion to 
mention, and which was ſubſequent in point of time to Corbett v. 
5 Poelnitz, and the other two caſes on which I have obſerved. That 


caſe proves that a feme-covert ſole trader in London cannot ſue 


without her huſband in the courts at Meſiminſter. Aud if this be 


ſo, 1 think the converſe neceſſarily follows, that ſnhe is not liable 
to be ſued there without him. In this view of the caſe i it becomes 


unneceſſary to advert to what has been intimated upon the count 


upon an account ſtated. With reſpect to the argument of incon- 
venience, which has been waged, it is ſufficient to tay, mane if the 
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law has decided that a feme-ſole trader in London can not be ſued 
elſewhere than in the city courts, thoſe who deal with her muſt 
take their remedy as the law has given it to them. Whatever may 
be the effect of the prevailing faſhions of the times, I do not think 
that the argument of inconvenience, ariſing out of thoſe faſhions, 
can at any time be relied upon againſt a current of deciſions: and 
lam ready to fay, that if the policy of the law has withheld from 
1 married women certain powers and faculties, the courts of law 
muſt continue to treat them as deprived of thoſe powers and fa- 
culties, until the legiſlature directs thoſe courts to do otherwiſe. 
Much of what has been ſaid ought perhaps to be conſidered as 
affecting my judgment only: upon the whole, however, we are all 
3 of opinion, chat os judgment of the af 5 Bench | in this caſe muſt, 
| be reverſed. | . 


a 
* 


him by the name of the Honourable George Auguſtus Richard 
| Danvers, and a bail bond was entered into by which the Honourable 
Auguſius Richard Butler Dan vert, arreſted by the name of George 
- Auguſius Richard Danvers, together with his bail, became bound 


the appearance of the ſaid Auguſtui Richard Butler Danvers, 
arreſted by the name of George Auguftus Richard Danvers. The 
real name of the Defendant was Augn eus Richard Butler Danvers, 
and! in that name the affidavit to hold to bail was made. 


"ind on a former day, to diſcharge him, on entering a common 
appearance, and at the ſame time the. Plaintiff in the action ob- 


25 uy Deſebdant in this EDN was inch on a writ ſued out againſt 


to the Sheriff of Middle ſex, i in the ſum of 8000 J. conditioned for 8 


WO 
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4 
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been arreſted, | 


on a capias 
ſued out 
_ againſthim'b 
the name of 
B.G:;a bail- 
bond was 
iven, by 
which A. B. 
arreſted by 
the name of 


B. C. became 


bound, con- 
ditioned for 
the appear- 


ance of 4. B. 
On aceount of this variance in the proceſs, a rule 11 ißt was ob- | 


arreſted by 

the name of 
B.C. The 
afſidavit to 
hold to bail 
named the 


p tained a'rule ni, to amend the writ. 5 Deſendan: 

In ſupport of the former rule Shepherd Weir ene, that Erie 

the writ muſt be founded on the affidavit to hold to bail, for that 9 WO 

as by the 5 Geo. 2. c. 27. no perſon can be holden to bail for e 

ſum under 10 J. without an affidavit, in this caſe either the writ or rejected an 

the affidavit muſt be held to be good. for nothing, and the Court EI 

muſt either ſupply anew affidavit or a new writ. . Hg urged that ENG 

CE the amendment were allowed it would operme to the injury 
vor. I. 5 f „„ K 2 


1 110 5 1 csESG I* HILARY TERM. 
1888. of "Py bail; who: might have been willing to enter into che bail 
. bond having a knowledge that the writ was defective, but would 
dna have · done ſo otherwiſe. He added that in this caſe there 
ee . Joi nothing to amend "BY as the affidavit t to hold e to bal does not 
CE ge oo upon „%%%ũ” ! 8 
„„ Bayley Serjt. contrd, cited W . A.” Baie, 10. 
WE Ade v. Kendrick, 2 Bl. 836. Newnham v. Law, 5 Term 
Rep. 577.  Bourchier v. Mitie, 1 H. Ms 280 r. e Carr v. Shaw, 
7 Term Rep. 299. : 
op; Court 4. that as | the affidavit t to bold to bait was right 
* chere could be no queſtion ariſing upon the ſtatute which requires 
i affidavit to hold to bail, and that the writ might be amended 
10 8 | thereby, diſcharged the rule for entering a common appearance, 
. Os and made the rule for the amendment abſolute, without prejudice 
* : 1 pro 1 5 to any application which the bail might make on their own behalf. 
9 Aſterwards Shepherd on the part of the bail, obtained a rule to 
; ſhew cauſe why the bail bond ſhould not be cancelled ; and Bayley 
5 at the ſame time obtained a rule to ſhew cauſe why the ſheriff ſhould 
EN not amend his return in order to make it t conformable with the 
„„ a. 1 writ. e 
„ dete 1 came on to hey Weed Shepherd Was 
5 1 1 5 e upon by the Court to begin. Unleſs the arreſt was 
TS _ warranted by the proceſs. at the time when it was made, it muſt 
, de bad. altogether; and giving a bail bond can be no waver of 
e any defect in that proceſs. The diſtinction is between an 
e irregularity and a defect in the proceſs; ; the former of which may 
N be waved, but the latter not. ; Goodwin v. Parry, 4 Term Rep. 57). 
DAN Ih and 2 7 v. 1. Yon,” 5 Term LNG, 2 71. Indeed a0. 5.424 caſe 
e e e fs Aron, . _— hat the; eee by 
been wayed by the act of giving a bail! bond. In fact waver is 


e doing ſomething. after an irregularity. committed, where the ir · | 
. regularity might have been corrected before ſuch act done. An- 5 
Alqgous to the rule in the caſes cited, is that, which has been adopt- 
5 SY ed i in the caſe of ſupplemental affidavits, which are always refuſed | E 
where the original affidavit is defective, and only allowed where 

. 5 they are ambiguous,” Green v. Redſhaw (a). The engagement of | 

F on, the bail is, chat wy: De endant fait det d if he has en. eee 

1 arreſted G. Wee: Eg ork ed Exe ti, 


5 1 to 1. the Deſeudant appear 8 
777777... pon Ter TINT 11 In Gardiner v. Dans 2 8 37. to the writ, and not e to he con- 
JJ 0 is lag that « * hob mw to the heriff Gee 5 bond.” RIS 
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A wal Ropped by the Court, # 
Bt Serjt, on the part of the ſheriff obſerved, that by the ſtatute 


of 23 H. 6. c. 9. the bail bond, and the proceſs muſt correſpond z 
that in the preſent caſe the bail-bond did correſpond with the pro- 


ceſs as originally iſſued, but that in conſequence. of the amend- 


ment which had taken place, a variance had been created 


between the writ and the bail bond, which would 1988885 the 


| ſheriff from bringing an action on the latter. 


- 
5 1 11 
. * 


1800. 


STEVENSON | 


bs 
 DaNnveRs. | 


Upon this the Court diſcharged the rule for nia the bail 


rad; and made abſolute the rule for amending the return, but 


| - ordered that it ſhould be inſerted as a term in the latter rule, that 
no proceedings ſhould be had againſt the eri without ſpecial 
notice hong . N to the t. 
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Puts was an action for return of premium. 
the ſhip Ceres. * at and from Oporto to Lynn, with liberty to 
| touch at one port before Lynn, to deliver wines, and to. proceed 
| and fail to and touch and ſtay at any ports or places whatſoever on 
the coalt of Portugal to join convoy particularly at Liſbon; with 
this clauſe on which the preſent queſtion aroſe, © at the premium 
ol twelve guineas per cent. to return 64. if the Ceres ſail with con- 
voy from the coaft of Portugal and arrive (a). „„ 

e enjſe x Was tried before Lord oaks Ch. 1 at the Guildhall 


I 


| „ in ee e 8. Nine 3 the ieee on 
the Liſbon Ration, and finding himſelf unable to afford ſeparate 
| convoys for England to all the ports upon the coaft of Portugal, 
7 directed the Speedy eutter and Xing "s:fiſber to go to porto and 
- convoy che trade of that. place from thence to Liſbon, where they 
J Kon to, lie in the, bay Do Fas, without Saler the Port of 25 iow 


| Feb. 10th. 


The . Was on \ Policy on 


the Ceres © at 
and from 

O porto to 
Lynn, with 
liberty to 
touch at any 


ports on the 


coaſt of 
Portugal to 
join convoy 


particularly 


oY 


at Lin; at 


12 guineas 
per cent. to 
return 61. 
it ſhe fail 


evith convoy 


From the coaſt 


of Portugal 
and arrive.“ 
The Ceres 
ſailed from 
Oporto with 
a ſloop and 
cutter ap- 
pointed to 
protect the 


trade of 


dat #S to . 7 5 It was to — Wk 5 Libend ade inder a 1. convoy for 
Sagland. Inthe way: from Oporto to Liſbon the fleet was diſperſed by a ſtorm, and the Ceres =. 


* 225 beſts tun 1 9 94 e ASE. 2 85 e was N 8 to a return LOT N - 


* 
7M 


00 A . wt wiſe was obtained i in i}: 
this cauſe, a like motion was made in a caſe. 
f of Everard v. Rellingworth, the eircum- 
; Lances of which were preciſely. fi milar with 


k 


two [caſes were now argued together, but 
it Was admitted by the bar and the bench 


| win, except that 1 in the clauſe for return of effect, and that the ame. ene wo 


Memium.the words:uſed.were.** depart with 
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that the two «expreſſions were the fame i in 24 
Portia back eaſe : . 
* 6 as % * 5 „ 
* 8 23, : Y +> * 9 ph” 
* 12 S. : 15 v4 5 5 


RY em the bes of: 1 15 „ . | 


Fe, 
CH 


# 


. ˙ rr ten — 
- * 
* 

” 
33 

” 


: +. a < 
37 ay * . : — , : : 
: 1 — a % : 


- CASES, IN. HILARY. TERM 


— — 8 — apes 2m 
= WES —— 2 — 
— — — — — 


— Ip — == = ob — * — — - — 
— — — — — — 
— —ꝗ—ͤ—E— U—ü . (— ——— 
— — — — — 
— = — enter - — = 
4 g , 
5005-2 * 
1 : 7 <. U 
LY _— d >, * 
: N , : a 
: L >*3J £5 3 
34 — 1 ys Fl . 5 1 , 
. ? s * » 
8 d 
| 
% = g 2 * 
= 
* — 1 2 * 
1 G 4 3 \ 
. 8 4 . % 8 - 
\ o - r p. 
- — 0 * of 2 
4 . * - 
=. 4 - | . ; 
+ - 5 
9 ” * £ # 
7 * > 
: . % * 
4 - * 
p E " =. . ; 


112 
by 186 00. ſo as to ebene chutjgeable with the Li ion duties. "Fore that place 
W's, 2 che Romulus, Argo, and Alliance were ordered to convoy the whole 
. trade on their way to England; and off the Scilly Nies the Romuly, 
as UPF. was to leave them, and protect the ſhips bound for Ireland to their 
| place of deſtination. The  Oporto fleet in proceeding to Liſbon 
being diſperſed, loſt the convoy, and the Ceres then Judging for 
the beſt, run for England and arrived. At the time when the 
eaptains of the Oporto trade left that port, they conceived that they 
were to proceed direct for England, and did not learn the con- 
by until they received their failing inſtructions. It was within 
the knowledge of all parties when the policy was underwritten, 
that the coaſt of Portugal was much infeſted with privateers 
The counſel. for the Defendant contended, that the Ceres never 
left the cogſt of Portugal with convoy. The Lord Chief Juſtice 
directed the jury, that as the Oporio trade had put themſelves 
SC Ry © under the convoy of the Speedy cutter and King s-fiſher which 
„„ formed one part of the aggregate convoy for England, they had 
e wache deprived themſelves of all power of ating for themſelves, 

1 5 and had therefore taken. their departure from the coaſt of Portugal | 
With convoy. He obſerved that the liberty given to the Ceres 
oy the policy. to touch at other ports on the coaſt of Portugal, did 
not vary the inference with reſpect to her being under convoy 
for England from the moment that ſhe received failing inſtruc- 
tions. A verdict was found for che Plaintiff, wich ee to the 
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Fx OY, | Defendant to move for a nonſuit. 
Fg Y . 5 8 | Accordingly a rule . ee b been obtained for chat purpoſe 
„ ; . DO. on a former day; J TY or 15 
„„ Shepherd. and Bayley Serjts. now CAD vals | 125 appears from 
ee Ms cafes that a ſhip is held to have failed on her voyage when ſhe 
has quitted her port of loading. Bond v. Nutt, Cowp, for. and 
Tbelliſan v. Ferguſon, Doug. 361. And if ſhe Gail with a convoy 
_ appointed by Government, however that convoy be conſtituted, 
it is a fulfilment of a warranty. to ſail with convoy. Smith v. 
| Redibow, Park. Ii zar. 349. and De Garay v. Claggett, ibid (a). j 
_ Theſe authorities ſhew that the Ceres did depart from porto with 
5 5 convoy for Eugland. All connection with the coaſt of Portugal 
ED 8 Was at an end as ſoon as ſhe had taken her departure from Oporto; 
1 and though the was proceeding to the Bay Doyras i in Purſuance « of 
her Tang, orders at het time oben Hon Hot: was: . the was 


TN nn ney 4 Vid. - of, COT v. deu, 1 Al 551. Perk. er TN a. ; 2nd nu, IH 
„„ * . ib, DOR 1 0. . 4 
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not abe Jeſs upon Jade voyage to England. Had ſhe been ordered 


aka convoy to purſue any other courſe, ſhe muſt have obeyed, 
and though the courſe preſcribed might have been very much out 
of her way, yet ſhe would not have been guilty of a deviation. 


The clauſe for return of premium on which this queſtion arifes.. 


mult. receive one of three conſtructions; iſt, if the ſhip fail 


with convoy from that port on the coaſt of Portugal from which 


the Oporto convoy ſhall fail; 2dly, if ſhe fail with convoy from 
any port on the coaſt of Portugal; and 3dly, if ſhe fail with con- 


yoy from the laſt port on the coaſt of Portugal, at which the 


comoy ſhall touch. If either. of the two former conſtructions be 
correct, the Plaintiffs are entitled to recover; and it is hardly to 
| be ſuppoſed that the underwriters when the policy was effected con- 
„ plated the third, ſince it was well known to them that the 
coaſt of Portugal was infeſted with privateers, and it was not 
therefore their intereſt to allow the Ceres to go from Oporto to 
Liſbon without convoy, in order to gain the return of premium by 
departing from thence with convoy. 


Vaugban and Lens Serjts. in land of the YO It may 10 24. 


| mitted that when the Ceres ſailed from Oporto with the eedy 
eutter and King s fiſher, ſhe failed with convoy on the voyage in- 


ſured. The queſtion is, whether the ſailing from Oporto, was a 


failing from the coaſt of Portugal ? That was a condition precedent, 


| and unleſs ſtrictly complied with the Plaintiff cannot recover. The 
underwriters appear to have had two riſks in contemplation ; 1ſt, 
while the ſhip. was on the coaſt of Portugal, touching and ſtaying 
at the ports there, until ſhe had taken her final departure from 
thence; 2dly, from ſuch final departure till ber arrival in England: a 


and it was in conſideration of being relieved from a part of the 


latter riſk that the premium was to be returned. Now though it 


may be allowed that in a general. ſenſe the convoy from Oporto 


was a convoy for England, yet it may alſo be conſidered in 
a more limited ſenſe, as a convoy along che coaſt of Poriugal: 


and it is very clear that the underwriters did not mean the proviſo 
for a. return of premium to attach until the Ceres had taken her 


departure from the coaſt with convoy acroſs the Atlantic. A. 


policy of inſurance is an inſtrument in which matters are expreſſed 


with peculiar conciſeneſs. The Court therefore will be incuned to 


give effect to every word employed: but i in this caſe the words 


from the coaſt of Portugal muſt be ſtruck out, unleſs they be 


conftrued to mean . from the diſtrigt of Portugal. * 
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16 | 
809. | Lord Exbon Ch. J. Aſter all the conſideration which L have 
een able to beſtow upon this ſubject, TI remain of the ſame 


: FENG 


3 
Durr. 


The departure witk 
from ſome other place; it became neceſſary therefore to introduce 
ſome expreſſion, which extended to ſomething more than a mere 
departure from Oporto. Had the inſurance been from Portugal, 
the introduction of the words, from the coaſt of Por lugad,” might 
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opinion which L entertained at the trial, and therefore think that 
the caſe was properly decided by the jury. The caſe is neither 
more nor leſs than this. From the diſpoſition of the enemy's force 
it happened that we had many merchant ſhips collected in the 
various ports of Portugal. Lord St. Vincent as commander upon 
that ſtation, was to provide a convoy for them in ſuch a manner 
as he ſhould think beſt. With reſpect to many of thoſe ſhips, 
It could hardly be aſcertained, at the time when the policies were 


25 underwritten, i in what ports they were; though indeed i it was un- 
derſtood that the Ceres was at Oporto. The uncertainty therefore 


under which the parties laboured, reſpecting the manner in which 
the convoy would be formed, and the place from which it would 


| depart, created the neceſſity of employing the expreſſions which 


have been introduced into this policy. The aſſured agreed that on 
the ſhip being inſured from the port in which ſhe then was to 


h fu the uriderwriter ſhould have 12 guineas per Cent. ; but that 


iri caſe the voyage was undertaken with convoy, there ſhould be a 


return of 61. per Cent. It being unknown from what port on the 
_ coaſt of Portugal the convoy would fail, the dauſe for the return 
af premium was to be adapted to the circumſtances of the caſe, 


* 
0 


convoy might be from Oporto, or it might be 


have furniſhed an argument in the Plaintiff's favour. But the in- 


ſurance being from Oporto which is a port on the coaſt of Portugal, 
it may be inferred that the aſſured intended to claim a return of 
premium, not only if the ſhip departed from Oporto with convoy, 


but if ſhe departed with convoy from any port on the coaſt of 


Portugal, not excluding porto. With reſpect to the liberty given 
by the poliey to touch and ſtay at any ports on the coaſt of Portugal, 
I think it quite clear that when the thip departed from'Oporto with 
convoy, that liberty was at an end, It muſt be underſtood. that 


ſuch liberty was. given to the Ceres when not under convoy ; » for 


then only would ſhe be in a ſituation to exerciſe it. Having in 
this caſe departed from Oporto with convoy, the policy muſt be 
conſidered as if the above mentioned liberty had never been con- 
: ceded. The very fair WET of the agreement 35, that the 


„ d ET: aſſured 
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25 aſſured ſhould have the benefit of the policy, though che ſailed from 


which is on the coaſt of Portugal with e then there ſhould 
be a return of premium. oy N | 
HEATH J. This queſtion i is new in Well beefy it has ariſen 
| on a tranſaction which never happened before. It had been uſual 
for ſhips to go from Oporto to Lydon to meet with convoy. But 
zn the preſent inſtance it was thought proper on account of the 
number of privateers, to fend the Speedy cutter and King's Fiſher 
0 collect the trade. There are however eſtabliſhed principles on 
which this caſe muſt be decided. It has always been underſtood 
that proviſions for a departure with convoy have relation to the 


| cuſtom of trade and the orders of government, and ought therefore 


to receive a liberal conſtruction. There are many inſtances 1 in Park's 
daſurance where ſhips having been warranted to depart with con- 
voy from the port of London, but the convoy having been appointed 
to fail from the Downs, or from Spithead, reference has been 
. had to the orders of government, and the warranties have been 
held to be fulfilled by joining convoy at theſe places (a). 
It was contended that we ſhould in effect ſtrike out ſome of the 
Words of the policy if we decided in favour of the Plaintiff; but 


terminus « @ quo'P, as to which 1 think the cafes cited are directly in 
point, I am clearly of opinion that the event has happened on 
which the contract for a return of premium was to attach, and if 


gaged to return the PO m and e Faris ene contra 


F | proferentem.. he 


Rook |. Since this rule with firſt moved for have e te 


ſome doubts upon the ſubject, but am now ſatisfied that the verdict 
is right. The premium was given on a warriſk: the Ceres there- 


fore was at liberty either to touch and ſtay at any of the ports of 
Portugal, with a view to obtain convoy, or to fail direct for Eng- 


land without convoy; but if the obtained convoy then a part of : | 


the premium was to be returned. Now in this caſe there was a 
convoy e * way to 1 the trade to England ; and 


0 x 9 


f 0 Fid. kahle, „ —'s Sol, 445: and Gordon v. u. 2 Ser. 1h; and, 
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that argument if juſt would apply to thoſe caſes to which I have 
alluded where ſhips have been warranted to depart with convoy 
from the port of London. The queſtion is, what was to be the 


any doubt could be entertained upon the words, they muſt be con- 
ſtrued moſt favourably for the aſſured. The underwriters en- 
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Oporto without convoy, but that if the Ceres failed from Oporto CY 
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Declara ion 
by a ſailor for 
wagesend he 
average price. 


of a negro 
' flaveearned 


„during a, 
certein voy- 


age from the 
port of Lon- 


An to the 


coaſt of -- 
Africa, and 
from thence 


to the Ve 


thence to the 


Indies; at 


the trial it 


appeared 
from the ar- 


ticles that the 
voyage Was, 
CC from the 
port of Lon- 


don, upon an 
intended voy- 
age to the 
coaſt of 


- -Africa for 


faves, from 


Me Indies 
or America, 
and after- 
wards to Lon- 
don in Great 
Britain, or to 
her deliver- 


jog port in 
© Europe,” and 


| t o men- 
2 "oP continued a long ſpace. of time, to wit, the ſpace of. eleven, months“; 


tion was 
made in the 
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the captain of the Ceres having failed with that convoy with x 


Bond fide intention to proceed for England, the proviſo for a 


return of premium has been complied with. Had the ſhip been 
warranted to depart with convoy, ſhe would have been under the 
neceſſity of leaving Oporto with the Spredy cutter and the King's 
F. en and her! ſo doing would have amounted to a fulfilment 
It is true that the policy i is made by the broker 
* the e art the undertaking to return the premium, is the 
Wo auf ber eh of the underwriters and nnd therefore be con- 


ſtrued moſt ee ohh them. RA e 5 
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heretofore, - to wit, on, Oc. at, c. in conſideration that the 


Plaintiff on the retainer and at the ſpecial inſtanee and requeſt of 


the Defendant, would enter bimſelf and ſerve as chief mate of and 


on board a certain ſhip called the Swallow, whereof the Defendant 
-was maſter, during. a certain voyage, to wit, a certain voyage /rom 
the port of London to the coaft. of” Africa, und from thence to the 


Weſt Indies, which the ſaid ſhip was then about to make, dur- 


ing which ſaid voyage certain negro ſlaves were intended to be 


purchaſed on the coaſt of Africa, and to be carried and conveyed 
from thence in the ſaid ſhip to the We Indies, end there to wit 
in the Wet. Indies aforeſaid to be ſold, he the Defendant undertook 


and promiſed the Plaintiff to pay bim at and after the fate of 61. 


by the month, for each and every month during the {aid voyage, 
and alſo ſo much money as ſhould be the ayerage price, at and 
for which one of the ſaid negro ſlaves, ſo; to be purchaſed, 


carried, conveyed and ſold as aforeſaid, ſhould be ſold in the 


We 7 Indies aforeſaid; 
himſelf as chief mate, and that the ſhip failed from London, on 
her ſaid intended voyage, “ and in the codrſe thereof proceeded * 
to Africa. aforeſaid, and from thence to the Weſt Indies, . aforeſaid, I 
and there to wit, at. the Weſt Indies aforelaid, afterwards, to wit, 


it then averred that the Plaintiff did enter 


on, Ec. completed and ended the ſaid voyage, the ſame having 


articles of the average price of a negro ſlave : Held that the variance between the deſcription of the voyage 


'in the declaration and the articles was fatal, thovgh the captain put an end to the voyage in the Vel 
| Tadies, and diſcharged the crew there, and though the deſcription of the voyage in the declaration 
was under à /cilicet ; held alſo: that the contract ſor the. average price of a negro. ſlave in adGition to the 


wages was void, not being”. included i in the articles reed to the 2 Woe" 2 „ M 5G 


. " 


ek 5 


that 


9 1 carried to the Wr f "PIR and ns fold, = that the average 
| price, for which they were fold was 53/.; that by reaſon of theſe 


monthly wages, and 53 J. as the average price of a negro flave. 
The ad. count ſtated the Defendant to have promiſed © that over and 


then and there agreed to be paid by the Defendant to the Plaintiff, 
in reſpect of his ſaid ſervice during the ſaid laſt- mentioned voyage, 
he the ſaid Defendant would pay to the ſaid Plaintiff, ſo much 


ſuch negro ſlaves to be purchaſed carried conveyed and ſold as 


in indebitatus afſumpſit for wages, work and labour, money paid, 
had and received and on an account ſtated. Plea, Non aſſiumpſit. 


articles that they were intitled“ Articles of agreement between 
the maſter, officers, mariners, ſeamen and ſeafaring men of the 
ſhip Swallow, bound from the port of London, upon an intended 


Indies, or America, and afterwards to London in Great Britain or 


| ſerted i in them, agreed with that claimed in the 1ſt count, but no 


that the chief mate on board ſhips employed in the ſlave trade, 
uſually receives in addition to his wages the average price of one, or 
| two negro ſlaves according to his contract, provided he does not miſ- 

| behave himſelf, and that in this caſe the Defendant, had agreed 
to allow the Plaintiff the average price of one negro ſlave beyond 
his wages. It was alſo i in evidence that the captain on his arrival 
in the We/? Indies, broke up the voyage and diſcharged the crew. 
Two objections were made to the Plaintiff's recovery; aft, that 
as the 2 Geo. fe 36. had provided that all agreements for wages 
between captains and their crews ſhould be made in writing, 
the contract for the average price of a negro ſlave, could. not 
| be ſuperadded to the articles: adly, that there was à material 
variance between che e of the voyage in the declara 
Vor. * „ 1 . ee | tion 


premiſes the Plaintiff became liable to pay 664 in reſpect of the 


| above certain ſums of money, at and after a certain rate by the month 


money. as ſhould be the average price, at and for which one of 


laſt aforeſaid, ſhould be ſold in the Me eſs Indies aforeſaid; in all 
other reſpects it reſembled the iſt count. Thecs were alſo counts | 


voyage to the coaſt of Africa for ſlaves, from thence to the Weſt 
to her delivering fort. in Europe ;” and that the rate of wages in- 


| mention was therein made of any ſum of money to be paid to the 
Plaintiff, as the average price of a negro flave. It was then proved 


VP. 


WIISson. 


At the trial before Lord Eldon Ch. J. at the Guildball ſittings 
after laſt Hilary Term, it appeared on the production of the ſhip's 
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1800. tion, 4 the evidence. A verdict was found for the Plaintiff 
 o— with liberty to the Defendant to move for a nonſuit. 


Wulrs 
3 A rule ni for that purpoſe having been obtained; 


W 1LS0O N. 


Liens and Bayley Serjts. now ſhewed cauſe; and obſerved . 
the articles produced at the trial which bore date the day after that 

. on which the 37 Geo. 3. c. 90. impoſing a new ſtamp, took effec, 
bad only the old ſtamp; ; they contended therefore, that as by the 
2 Geo. 2. c. 36. J. 8. it i8 provided, that the articles. ſhall be pro- 
«hind by the maſter, and that the ſeaman ſhall not fail in his ſuit 
- for want of ſuch articles being produced, the fair conſtruction of 
that clauſe was, that the articles ſhould be produced] in ſuch a ſtate 
as to be good evidence, but that not having the proper ſtampi in 
: this caſe, they muſt be conſidered as not having been produced at 
all, and. conſequently the objection of variance between the decla- 
ration and the articles did not ariſe. [But the Court id, that if the 
Plaintiff" were. permitted to go into parol evidence wherever the 
articles produced were on an improper ſtamp or otherwiſe defeQive, 
It would amount to a repeal of thoſe legiſlative proviſions which 
direct that ſuch agreements mall be in writing and in a certain 


form]. They then contended, iſt, that the 2 Geo. 2. c. 36. applies 


only to contracts for wages in the ſtrict ſenſe of the word, and not 


to any collateral perquiſites agreed upon between the parties, which | 


need not be ſpecified in the articles ; ; 2dly, with reſpect to the 


variance, that the contract i in queſtion was originally in the alter- | 
native, and might terminate in the Weſt Indies, and therefore the 


voyage which was the true conſideration of the Plaintiff's demand, 
and ſo underſtood between the parties, was correctly ſet out; or 


at any rate being only introduced i in that part of the en ; 


which ſtates the inducement for making the contract, and under 
” ſeilicet, it might be rejected as an immaterial avermen (a ); for 
as it would have been ſufficient 'to have alleged generally « a 
. certain voyage,” and then to have proved that: voyage from whence 
-the earnings. accrued, the declaration might, be read ſo as to avoid 
the variance b leaving out the deſcription of the voyage. They 
obſerved that in Briſfoꝛv v. Wright, Doug. 66s. the-variance which 
was there held fatal, was not under a /cilicet, and referred to the 
ſeveral caſes. of Savage v. Smith, 2 Bl. 1101. Frith v. Gray cited 


; in che note to. FORT v. Ty W . 4 Term 2 5 561. and Peppin v. 


ta If an averment be material, putting it | v. Berri, 6 Term Rep. 460. Jbl 
under a ſcilicet will never make it immaterial. | Picker, E. 26 Geo. 3. B. R..cited per Lau- 
5 Fee v. ien 590. B Ts 6 Term Rep, 463. 5 
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| Solomons , 
proved. 


at 


-Taftet, 7 Term Rep. 1 57: where 


' Lord ELDON Ch. J. 


IN THE FORTIETH YEAR OF GEORGE III. 
5 Term Rep. 496. to ſhew that an averment need not be 
where the declaration can be deemed perfect without 


* Shepherd and Vaughan Serjts. Pn after citing Webſter v. De 


three privilege: ſlaves agreed to 


be given in addition to wages, were held to be wages, * there- 
fore not inſurable, were ſtopped by the Court. | 

[I was rather of opinion at the trial that 
this voyage was capable of being repreſented merely as a voyage 
from London to Africa and from thence to the Vęſi Iudies: and 
that although the voyage deſcribed in the articles was a voyage 
from the port of London to Africa, from thence to the Weſt Indies 
or America, and afterwards to London in Great Britain or to her 
delivering hort. in Europe, yet that the latter part of the deſcription 
was not binding i in a caſe in which there was no delivering port in 
Europe, the captain having broken up the voyage in the e 
Indies, according to the option which ſeemed to have been veſted 


in him. 1 doubted whether it was not a contract in the alternative; 3 


(a) See Layton v. 8 Doug. 15. where 
it was decided in the caſe of an alternative 
.contra&, that the party Who had rot the 
option, could not ſtate it as an abſolute con- 
tract. Lord Mangfeld, indeed, there laid 
dowa that if the option had been in the party 
pleading, it had been otherwiſe. On the 
authority of this dictum, it was contended, 

in Churchill v. Wilkins, 1 Term Rep. 447. 
that a contract i in the alternative, where the | 
option is in the party pleading, may be ſtated 


. as an abſolute contract; and this ſeems to 
bare been admitted by Buller J.; for his rea- 
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and if fo, whether it was not ſufficient to deſcribe that voyage which 
had really taken place (a). Iam now, however, inclined ftrongly 
to a contrary opinion, and think that the declaration ſhould have 
ſpecified the agreement as it was ſtated in the articles. The. con- 
tract in the alternative ſhould have appeared upon the record, and 
the fact of the voyage having terminated in the Vet Indies ſhould 
have been averred. And this will be found to be the more neceſſary, 
if we attend to the policy of the various acts of parliament which 
have provided. different forms of articles for different voyages. | 

With reſpect to the additional perquilite of the average price of a 
negro flave, it is impoſſible. to conſider it in any other light than that 
in which it was conſidered in Webſter v. De Taſiet, namely,, as 

wages. If the legiſlature have decided that all agreements for 
vages ſhall be 1 in writing, and the practice be not to put in writing 


| ſoning went to ſhew that the contract in 
that caſe which was to deliver tallow at 


| 45, per ſtone, and ſo much more as the 
Plaintiff paid to any other,” was not a con- 
tract in the alternative, but merely a con- 


tract depending on a contingency, and 
therefore not within the above rule appli- 


cable to alternative contracts. Hawe very i in 


che ſubſequent caſe of Tate v. Hellingi, 
"4 Term Rep. 531. the Court held, that the 
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Defendant could not plead a contract, which 


| was in the alternative, as an abſolute con- 
tract, though the * was in himſelf. 


contracts 
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Aſſidavit of 
ſervice in 
ejectment 
made by a 
perſon who 
ſaw the de- 
claration 
ſerved and 
heard it ex- 
plained, to 
the tenant in 
poſſeſſion is 
ſufficient · to 


en title the Plainfif to > judgment egainſ the caſual ejector. 


15 Feb. 12th. 


| dime by 
A. B. and 
againſt D. as 
one of the 
indorſers of 
| a promiſſory 
note drawn 
by E. in-fa- 


vour of C. D. 


and (himſelf) 
E. then in 
partnerſhip 
and by them 
indoried to 


A. B. and C. £ 
plwea in bar 
that C. one 
of the Plaine 
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contracts foe: the price of one, two or more ſlaves, that practice, if 
allowed to prevail, . be made the means of evading the provi. 
ſions of the act. 
HEATH J. 

the Plaintiff to ſtate in his declaration © a ceftain voyage,” 
conſideration of his wages 3 but he muſt * what _ Toyage 


J am of the ſame opinion. It is not lutfcient for 


was. 
; Rookz N. Of the ſame opinion. 


WGebrorrts e ex dem Wanxuan V. Baprrriz. 


fuuiluus git. moved. "Re Judgment again the caſual ejeQor, 
and mentioned that the affidavit of ſervice was not made by 
the perſon. who ſerved the declaration, but by a perſon who ſwore, 


that he ſaw the tenant in poſſeſſion. ſerved, and heard the perſon 
who ſerved him with it acquaint him with the true intent and 
meaning of the declaration and notice. | 


The Court held this aſſidavit ſufficient. | 


W. Manna, G. B. 'Marxwanma, and T 
| CuaTTERIDS: . NEWMAN... N 


T „ in this caſe Hates * that one ee . on 

Oc. at c. made his certain note in writing commonly called 
Aa promiſſory note his own. proper hand- writing being thereunto 
ſubſcribed bearing date the ſame day and year aforeſaid and then 
and there delivered the ſaid note ſo: ſubſcribed: to the laid William 


Newman and one James Brander and one T; homas Chatteris car- 


rying on trade together i in partnerſhip under the name ſtyle and 
firm of Newman Brauder and Chatteris by which ſaid note the 
ſaid James Brander two months after date promiſed to pay to the 


order of the ſaid William Newman Jumes Brander and Thomas 


riffs is liable Chatteris by the names .and deſcription of Meſſrs. Newman Brander 


* as an indor- 
_ fer, together 
. with D. and 


 . held good-on - 
ab ent | 


and « Chatteris '28007. value in account And the ſaid Millian 
Newman James Brander and Thomas Chatteris to whoſe order 


the payment of the ſaid . ſum of money in the ſaid note contained 
Was thereby appointed to be made afterwards and before the pay- 


13 ment 


as the 


Rule abſolute. 


IN THE FORTIETH YEAR OF GEORGE Il. 

- 3 of the ſaid ſum of money in the ſaid note contained or 
any part thereof and before the time thereby appointed for ſuch 
payment to wit on c. at Fc. indorſed the ſaid note the hand- 


writing of one of them on their joint and partnerſhip account and 
in their joint and partnerſhip name ſtyle and firm of Newman 
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MarnwaAR- 


ING 
. 
NEWMAN. 


Brander and Chatteris being thereunto ſubſcribed and by that 


indorſement appointed the contents of the ſaid note to be paid to 
the ſaid Mi. Nam Mainwaring George Boulton Mainwaring and 
Thomas Chatteris, and then and there delivered the ſaid note ſo 
indorſed to the ſaid William Mainwaring George Boulton Main- 
evaring and Thomas Chatteris of which ſaid indorſement ſo made 
upon the ſaid note as aforeſaid the ſaid James. Brander afterwards 
to wit on Fc. at &c, had notice And the ſaid William" Mainwar- 
ng George Boulton Mainwaring and Thomas Chatteris aver that 


afterwards and when the ſaid note became due and payable (to wit) | 


on Ge. at c. they the ſaid William Mainwaring George Boulton 
Mainwaring and Thomas Chatteris ſhewed and preſented the ſaid 


note ſo indorſed as aforeſaid to the faid James Brander for his pay= 
ment of the faid ſum of money therein contained and then and 


there required him to pay the ſame But the ſaid James Brander did 
not then or at any time whatſoever pay the ſaid ſum of money in 


the ſaid note mentioned « or any part thereof but then and there 
wholly refuſed fo to do of all which premiſes the ſaid William 
Newman Jamer Brander and Thomas Chatteris afterwards to wit 
on Ge. at Ec. had notice By reaſon of all which premiſes and by 


force of the ſtatute 1 in that caſe made and provided the ſaid William | 


Newman became liable to pay the faid N. Zlliam Mainwaring George 


Boulton Mainwaring and Thomas Chatteris the ſaid ſum of money 


in the faid note mentioned and being ſo liable the ſaid William 
Newman | in gonſideration thereof aſterwards to wit on Ne. at Se. 
undertook and to the ſaid William Mainwaring George Boulton | 
Mainwaring and Thomas Chatteris then and there faithfully promiſ- 
ed to pay to them the ſaid ſum of money in the aid note mentioned 


when he the faid Wi lam Newman ſhould be thereunto afterwards 
requeſted. 4 There were alſo counts in indebitatus Mum for 
money had and received, money paid, and money lent, and on an 


| account Rated, in each of which William Newman: was ſtated to 
be indebted to William Mainwaring, George Boulton Mainwaring, 7 


and Ti homas Chatteris, and in conſideration thereof, to have pro- 
wiled to pay to them ooo. Tbeſe counts Mere followed by the 
common breach that William Newman, had not Paid to the faid 


Vor. ; ! 6 98 ] + | 5 ; 15 1 F 5 = £4 5 William | 


a Ms * 
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| Newnan, teris, one of the ſaid payees and indorſers of the ſaid Promiſſory 


_ Defendant's plea is, not that the ſame perſon i is Plaintiff and 
Defendant, but that one of the Plaintiffs being alſo one of the 
payees might have been made a defendant, Of this the Defendant 
might have taken advantage by plea in abatement, but having omit- 


A. "Sound. 291. Add, Jon v. Overend, 6 Term Rep. 766. The 
n which the Deferidant ſhould have PARA: is this ; 3 he hould 


count of the ſaid declaration mentioned of the ſaid promiſſory 


Mainwaring, and 7 homas Chatteris, and that the dame 2 in other 
7 Felber evaſive, argumentative, and informal. Wy 


which is the proper ſubject of a plea i in abatement, appears on the 


* 
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Wi Liam Main waring, - George Boulton Mainwaring, a and T, W 
Chatteris, or either of them, Sc. . | 


Pleas. it, Non aſſumgſi . 2dly, & That the ſaid 7 homas Cha, 


note in the firſt count of the ſaid declaration mentioned, is one and 
the ſame perſon with the ſaid Thomas Chatteris one of the ſaid 
Plaintiffs, and not other or different, and that the ſaid ſeveral pro- 
miſes and undertakings it the ſaid declaration mentioned were, aud 
each of them was, made by the ſaid William Newman together with 
the ſaid Thomas Chatteris, jointly, and not by him the ſaid i Han 
Newman ſeparately from and without the ſaid Thomas Chatteris, to 
wit, at, He. And this, Ec. Wherefore Oc.“ . 5 


To this ſecond plea there was a ſpecial demurrer aſſigning for 
cauſes « that the ſaid William Newman hath not in or by that plea - 
traverſed. or denied the making by him the ſaid William Newman 
of the ſaid promiſes or undertakings in the ſaid declaration men- 
tioned,” nor hath he thereby confeſſed and ſufficiently avoided the 
ſame. And alſo for that the ſaid William Newman hath thereby 
attempted to plead 3 in bar of the action of the ſaid Milliam Main- 
waring, George Boulton Mainwaring, and Thomas Chatteris, 1 matters 
which ought | to have been pleaded, if at all, in abatement of the 
original writ of the ſaid William ; Mainwaring, George Boulton Main- 
waring, and Thomas Chatteris, and, not in bar of the ſaid action. 
And alſo for that the ſame plea doth not mention. but wholly omits | 
the ſaid Fames Brander. the other payee and indorſer in the firſt 


note therein mentioned And alſo for that the matters contained 
in the ſame plea are wholly immaterial and contain no anſwers to the 
laid declaration of the ſaid Wi lham Mainwaring, George Boulton 


Lens Serjt. in ſupport of the demurrer. The Ales of the 


ted to do fo, the Court will not now take notice that this matter, 


record. Deering v. Moor, Cro. Eliz.. $54. Cabell v. Vaughan, 


EY 
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IN THR FORTIETH YEAR OF GEORGE Ul. 


firſ have pleaded i in | abatement, that T. Chatteris, one of the n 
was not joined as a Defendant, and then upon his being made a Co- 
defendant, he ſhould have pleaded in bar that the ſame perſon was 
made a Plaintiff and a Defendant. If it be inſiſted that this could 
not have been pleaded in abatement becauſe a better writ could not 
have been given, it may be obſerved, that it is not an 1nvariable 
rule that a better writ muſt be given in ſuch a caſe. Symonds v. 
Parmenter, 2 Str. 1269. (a) In this caſe, however, a better writ 
might have been given, ſince by ſuch a writ as has been ſuggeſted 
all the payees would have been made Defendants in the ſuit. 
Though perhaps it may appear on the face of the firſt count that 


made a Defendant, yet this obſervation does not apply to the three 


| Newman only. It is true, that the plea, which is pleaded to the 
whole declaration, avers that the ſeveral promiſes were made by 


plea in abatement to the three laſt counts, upon the face of which 


ſendant: the plea, therefore, being pleaded to the whole decla- 
ration, is bad. Beſides, the promiſes being jointly made by 
Newman, one James Brander, and Thomas Chatteris, the De- 
fendant's plea, which ſtates them to have been made by 
| Newman and Chatteris only, is on that account alſo incorrect. 


in abatement; and as it was neceſſary t to introduce upon the record 
the fact of the promiſes being made jointly by the Defendant and 
the face of the declaration, the Defendant might have demurred, 
tinction can now be taken on the form of the different counts, 


Overend, it might be ſufficient to obſerve that i it was a caſe of tort, 
and therefore not applicable to the caſe now before the Court. It 


the declaration ; ; ar if that which is LIE: ſubje@, of a * in 


T& 


0 Vide etiam . n tit. Binn (. . ) Ges 1. De. u tit, 2 (x 2. 65 


the ſame perſon, who is one of the Plaintiffs, ought to have been 


laſt counts, where the contract is alleged to have been made with 


Newman coupled with others ; ; but that is only the ſubject of a 


Heu Serjt. contra, As it was impoſſible for the Defendant in 
this caſe to give a better writ to the Plaintiff, he could not plead: 


one of the Plaintiffs, the Defendant was compelled to adopt the 
| ſpecial plea in queſtion. | Had this matter appeared diſtinctly on 
ſince the objection deſtroys the Plaintiff” 8 right of action. No diſ- 


| becauſe the plea has averred that 4// the promiſes were made by 
Newman and T. Chatteris jointly. , With reſpect to Addi en v. 


appears to me, however, that the deciſion in adi fon v. Overen 
proceeded on a miſtake. The objection appeared on the face of | 


„ Ay orod Lu abatement 0 
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Mainwar- 
IN 
v. 

NEWMAN. 


it does not appear that 7. Chatteris may be both Plaintiff and De- 


TW CASES IN HILARY. TERM. 
13800. abatement appear on the face of the declaration, . call for a 
33 plea in abatement? the only object of which 1 1s to introduce on the 
„% record that which will give the Plaintiff a better writ. The caſes 
| Newnan, Prove, that where a Plaintiff by his own ſhewing cannot maintain 
e 0 ation on his writ, the Court will abate the writ ex officio (a). 
The argument of the Court in Addiſon v. Overend was, that if the 
ſubſtance of a plea in abatement appear on a ſpecial verdict, it ſhall 
not abate the writ, and therefore that it ſhould not, where i it appears 
on the declaration; but it may be obſerved, that if ſuch a fact appear 
on a ſpecial verdict, it appears there improperly, fince it ought never 
to have been received in evidence, The expreſſion in Deering v. Moor 
is, „the finding it by the jury is not material (5).” The ſubſtance 
2 the plea is not that the Plaintiffs have ſued one on a joint con- 
tract, but that one of the Plaintiffs ought. alſo to have been made a 
Co · defendant; and the objection is, that the promiſe on which the 
Plaintiffs have ſued is ſuch a promile as cannot be enforced againſt 
the Defendant. This very point was decided in Mo offatt and Others 
__ Faw Millingen, E 27 G. 3. B. R. (e) With reſpect to the laſt ob- 
” jection to the plea, that one James Brander was alſo liable, i it may be 
anſwered; that the name of Newman alone appears in the three laſt 
counts, and that the only other name introduced by the plea is that 


of Cbatteris; 7 and although the. name of J. Brander appear 
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| "(a) Vide 1 Roll, 176. Hob. 199. 280. = | Tout kane pleaded i in 8 of the bill, 
281. and the caſes W in Vin. Ab. tit. | Cc. On this demurrer the Plaintiff; had 


| Abatement, ( K. b.) „ { judgment of re/pandeas oufeer,; whereupon 
(5) Vid. etiam 3 v. Whichlla: the Defendants now pleaded i in bar, that 


Lach. 15 2. where this · diſtinction was taken | ** the ſeveral promiſes and undertakings in 
by Sir V. Jones, and agreed by the Court. the ſaid declaration mentioned, if any ſuch 
So in Whelpdale' s caſe, 5 Co. 119. Stead v. ce were or was made, were and each and 
Noon, Cro. Face 152. and: Holdwich et Un, v. |-<* every of them was made by them, the De- 
. Chaſe, All. 42. the Court refoſed to abate. | c fendants, together with the ſaid Willian 
the writ where matter pleadable in abate- | ©* Maffatt, one of the Plaintiffs in this cauſe, 
| | ED ment appeared on ſpecialverditt. But in Zor- | ce jointly, and not by them the ſaid Defend- 
1 „„ ae 6 -ner v. Moor, cited 5 Bur. 2614. where ſuch Þ << ants ſeparately from and without tbe 
F 0 matter appeared on the deelsration, and in 1 « ſaid William M-fatt, to wit, at, Wc, And * 
| By | the King v. Young, "ted 6 Term Rep. 769. % this, c. Wherefore, Se.“ id, this plea 1 
=p | Where it appeared on feire facias. the Court the Plaintiffs demurred: | OE 
8 | «dig abate the writ though it was not pleaded. - i for the.Plaintiffs 3 that 
(e) Maffatt and Others v. Van Millingen, | this matter could only be pleaded in abate- 
=” 27 G, z. B. R. Tndebitatus afſumpfit by | mene; that Mo offatt was in auter droit a 
: the Plainvils as-executors. The plea aver- | executor and, trullee ; and that the debt was 
red that the promiſes if any were made | not extinguiſhed in equity by his being 
| by the Defendants, together with two Ren, executor to the perſon entitled. 
and the Plaintiff Mefat, and conduded']* BurLER J. (without hearing 67307 fot 
with prayiog that the declaration might be the Defendant.) | The, promiſe . was made 
quaſhed. To this there was a ſpecial de- jointly with one of the Plaintiffs. How cao 
matrer, aſſigning For cauſe that the Defend--| he ſue himſelf. in a Court of Law? It is im- 
ant had concluded by praying that the de- par to 9 that a man can ſue himſelf. 
claration might be quaſhed, and had pleaded” oP” HONORS for * Deſendaat 


| in, abatement of the pn whereas be |. : 1 
| * 9 - 5 on 
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on the firſt « count as one of the my non confta that he is not 
dead (e). | 


Cur. Hs vult. 


Lord Ex pox Ch. J. on a ſubſequent day ſaid; The preſent 
opinion of the Court is that the Defendant muſt have judgment. 
Indeed it appears to me that the ſubject of the preſent plea 
could not have been pleaded in abatement; becauſe a plea in 
abatement ought to give a better writ, not to ſhew that the 


Plaintiff can have no action at all. Certainly the caſe is of 
great importance, and it has not been without ſome heſitation 
that I have been able to come to a deciſion upon it. The 


facts of the caſe are theſe; a man of the name of Brander makes 


a promiſſory note to three perſons, namely, to Newman, to himſelf, 


Brander, and to Thomas Chatteris. This note is indorſed to Nil- 
lam Mainwaring, George Boulton Mainwaring, and Thomas 
: Chatteris,” who are clearly the perſons appearing on this record 


as Plaintiffs. The effect of a judgment for the Defendant will be, 


that if a man make a note to himſelf and others carrying on 
buſineſs under a particular firm, and that partnerſhip be diſſolved, 


the promiſſory note can neither be put in ſuit as ſuch, nor enforced 


as an equitable agreement, becauſe on a promiſſory note ſtamp. 


Conſidering therefore the quantity of circulating paper in this 


country ſtanding under the ſame circumſtances with the note in 


queſtion, the conſequences of ſuch a deciſion may be 8 


jurious. However the caſe of Mo offatt v. Van Millingen cited by 
my brother Heywood is unanſwerable. 
I )be caſe ſtood over till this day, when the Court obſerved, that 


if any inconvenience ſhould reſult from a judgment in favour. of 


the Defendant it was for the Legiſlature to interfere, but that the 


Defendant was entitled to judgment. 
| Judgment for the Defendant, 


ws \ 
(a) See as to this point Cabell v. Vaughan, 
aud the notes ſubjoined thereto in Williams' 
Saunders, vol, I. p. 297.—lt may alſo be ob- 
ſerved, that as James Brander was not one 


-of the Plaintiffs, his liability to be made a 
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} co-defendant was only the ſubje& of a pleat in 
| abatement, (ſee Williams's Saunders ubi. ſu- 


pra,) and conſequently to have introduced 
his name into the plea in bar, would. have : 


0 been incorrect. 
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Defendant 


being arreſt- 


ed on a writ 
returnable 


the laſt re- 
turn of Mich. 


Term, put 
in bail on 
the laſt day 


of that term, 


who juſtified 
on the firſt 
day of Hil. 
Term; a 
declaration 


was delivered 


on the third 
day of Hil. 
Term, and 
in the ſame. 
Term judg- 
ment was 
ſigned for 
want ofa 
plea. 
Held regu- 
lar, the De- 
fendant not 
being en- 
Titled to an 
8 


\ 


Baitey v. HaNTLE. 


UE - Defendine being arreſted in Michaelmas Term on a writ 


T returnable the laſt return of that term, put in bail on the 


laſt day of that term, who juſtified on the firſt day of Hilary Term; 
a declaration was delivered on the 25th of January, indorſed to 
plead in four days, otherwiſe judgment, and in the evening of that 


day a rule to plead was given; on the 28th of January a plea was 


demanded, and on the 31ſt of the ſame month judgment was 
ney for want of a plea. Tarn ec 1 

On a former day Shepherd Serjt. obtained a 3 % for ſetting 
alle this judgment and all ſubſequent proceedings thereon, with 
coſts, on the ground of the Defendant's being entitled to an im- 
parlance, and therefore not obliged to plead, the declaration not 


having been delivered until after the Efſoign- -day of Hilary Term, 
On this day he contended, that the Plaintiff ſhould have delivered 


his declaration de bene e before the Efſoign-day, in order to 


deprive the Defendant of an imparlance over this term, and cited 
a caſe to this alen from I LO Pr. 1 Ed. 3: 
1764. 3 

wr 8 Genes Hire inſiſted that 5 Pai was never ob- 
Aged: to declare de bene. ee, and that he could not declare in 


15 


chief until che bail were wee Which was not till after the 


Hf d. Sy 
' The Court ON un to 8 . ſaid, that: "RY a 


Plaintiff be entitled to declare de. bene efſe if he pleaſe before the 


| Defendant i is in court, yet that he i is not compellable to do 1, and 


TOR: the judgment was therefore regular. - 
a pn Rule diſcharged (- a). 


"i Vid. is Sellen $5. 268. ed. 2. | Rook V. (The Earl of Lrjecer;. 2 Tim Rep. 16, 
and e v. Scott, 5 Term * 372. 5 | 
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Mr, . N was . during the whole of this Term 


"oo indiſpoſtion. 


1 


In this Term William Draper Beſt of the Middle Temple Eſquire, 


was'called to the honourable degree of Serjeant at Law, and 
gave rings with this motto, Libertas in legibus.” 
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kur END OF HILARY TERM. 
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The King v. urn. EPR 


T. Mace Was indicted at Ps Wunden allizes for Kon In an ai. 
1799. on the 15 Geo. 1. * 28. {e3. 8 | 6 ment on the 


15 C. 2. c. 28. 
The indictment ſtated, that the defendant on, Cc. « with ok e ee 


neceſſary to 


2nd arms at fc. one piece of falſe and e money made 277 that the 


and counterfeited to the likeneſs and fimilitude of a piece of good is a common 


utterer of 
lawful and current money and ſilver coin of this realm called . 


an half- crown, as and for a piece of good lawful and current. 
money and ſilver coin of this realm called an half=crown then and 


there unlawfully unjuſtly and deceitfully did utler to one F. F., he 


the aid Defendant at the time when, he ſo uttered the ſaid: piece of 


falſe and counterfeit. money, then and there well knowing the 
ſame to be falſe and <outiterfeit,” and "alſo that he the ſaid De- 
fendaut at the t rime when he ſo: uttered the ſaid. piece of: falſe and 


| counterfeit money as aforeſaid to wit on He at 96 had about 
You, H. 5 „ L 3 
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4 perſon under certain circumſtances ſhould be, deemed 4a common 


crime, had declared, that a perſon offending againſt this proviſion 


' | common Ware 12 tn this cate : therefore 8 not like a Where = 


75 CASES IN EASTER TERM 
him the ſaid Defendant. in. the.cuſtody and. poſſeſſion of. him the 


ſaid Defendant one other piece of falſe and counterfeit money 
made and counterfeited to the likeneſs and ſimilitude of a piece of 
„ lawful and current money a Aud ſilver coin of this realm called 
an half-crown he the ſaid Defendant then and there well knowing 
* ſaid laſt-· mentioned piece of falſe and counterfeit money to be 
falſe and counterfeit. In contempt Cc againſt the form of the 


ſtatute” Wc. (a) AT 71 

The Defendant was tried and 84 13 before Buller J. who 
erved the following queſtion for the opinion of the Judges, viz. 
Whether the indictment ſhould have concluded with an averment 
chat the Defendant was a common utterer of falſe money ? 


The caſe was argued. before the Judges ay Buller J. 1 in the 
Exchequer chamber. mL 
Gurney for the priſoner contended, that when the law gives any 
particular name to an offence, that offence ought not to be de- 
ſeribed 1 in an indictment by any circumlotution zw as in murder 
where all the circumſtances which conſtitute the crime, if ſtated in 
the indictment, will not dif) enſe with the allegation that the 
party is guilty of murder; that the ſame rule obtained with reſped 
to perjury, and that as the ſtatute had in this inſtance declared that 


utterer of falſe money, the indictment ought to have charged him 
with being ſo, in the very words of the ſtatute. ca 


a * ee 


„ a N 


N eee 


Fielding on the part of the proſecutign argued, that the con- 
eluſion of law neceſſarily reſulted from the facts ſet forth; that the 
Legiſlature after ſtating the circumſtances. which conſtitute the 


of the act, ſhould be «.deemed and taken to be a common 
utterer, hich words are equivalent to the oxpteſſion " adjudged a 
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WF Which WIFE 4 an if. any 31 
' whatſoever ſhall utter or tender in payment. 
any falſe or counterfeit money knowing the 
ſame to be falſe or counterfeit to any perſon 
or perſons and all either the ſame day or 
within the ſpace of ten days then next utter 
bor tender in payment any more or other 
| falſe or counterfeit money knowing the ſame. 
to be falſe. or cpunterfeit to the ſame perſon |. 
or perſons or to any other perſon or perſons 


| ber cuſtody one or. more. piece or pieces of 


dering 1 hls er her in his or 


| counterfeit money beſides what was ſo utter- 
ed or tendered then ſuch perſon ſo uttering 

or tendering the ſame ſhall be deemed and 
"rakes to be acommon utterer of falſe money aud 
being thereof convicted ſhall ſuffer a year's 
im priſonment, and ſhall fad Preties for 
bis or her good behaviour for to years 
more to be 0 15 the pad of the 


n 2 826 of ſpck uttering or ten- 
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technical name having been given by the Legiſlature to the tc 
itſelf, that name muſt be employed in deſcribing ſuch offence. - 

At the enſuing: Spring aſſiſes for Kent, Heath J. delivered the 

opinion of the Judges that the indictment was well enough. 


I. 1 " 
7410. 


GIBSON v. CHATERS, 


is was an action on the caſe. for maliciouſly and hk. any 
T juſt or ade cauſe warn, the Plaintiff and e 


him to bail. 0 
3 trial Tulle 1 Eldon Ch. 45 at the Guildhall Geeings 


former being the maſter, and the latter the owner of a ſhip; that 
ſome matters in difference between them having been ſubmitted 
to arbitration, the Plaintiff was awarded to pay the ſum of 191. 14. 
on the 31ſt of November 1797, but in conſequence of his being 
abſent from home at that time, and not returning till March 1799 
did not pay the ſum awarded; that in December 1798 the De- 
fendant being in London made an affidavit of debt to hold the 
Flaintiff to bail, and that a writ iſſued thereupon ; that on the 


the Defendant s intention to arreſt him, paid the debt to the De- 
fendant? 8 agent at North Shields, and took a receipt for the amount; 
that on the Ath of May following, the plaintiff having arrived in 
the river Thames from North Shields, was arreſted and holden to 


time, but grounded on the affidavit made by the Defendant in 


neceſſary to prove expreſs walice, and that no evidence of malice 
Had been given, nonſuited the Plaintiff, oy 

B60 Serjt. now moved for a rule 2% to ſet aſide can nonſuit, 
and have a new trial; contending that the caſe was diſtinguiſhable 


out previous to the time when the debt was paid, whereas the writ 
in the preſent inſtance was actually taken out after the debt had 
been diſcharged and a receipt given; that the ground of complaint 
in Sebeibe / v. Fairbain was a' mere nonfeaſance in the Defendant 
N. had omitted to countermand a writ previouſly ſued out, and 
| a, | a | Was 


after laſt Hilary term, it appeared that the Plaintiff and the De- 
fendant were both reſident at North Shields | in Northumberland, the P 


bail by the Defendant's $ attorney, on an alias writ taken out at that 


from that of Scheibel v. Fairbain, ante, vol. 1. p 388.; the writ 
on which the Plaintiff in that caſe was arreſted having been ſued 


1800. 
The Kix 
. 
SMITH, 


May 5th, 


In an action 
for mali- 
ciouſly hold - 
ing to bail, 
It is not ſuffi- 
cient to | 
prove that 
the writ was 
ſaed our after 
ayment of 
the debt, if 
the circum- 
ſtances af- 
ford no in- 
ference of 
malice; but 
in ſuch caſe 
evidence of 
actual malice 
muſt be 


given. 


Plaintiff” c return to North Shields in March 1799, he” hearing of 85 


4 December 1798. His Lordſhip being of opinion that it was 
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was ſo treated by the Court, but that this was a nalforfines in 
came expreſsly within the rule laid down in Waterer v. Freeman, 
Hob. 267. that a man is liable to an action if he ſue againſt his 


releaſe, or after the debt duly paid. He obſerved, that the rule 


with reſpect to proving malice in actions for malicious proſecutions, 
did not hold in the caſe of actions for holding to bail in a mere 
civil ſuit, ſince the rule in the former inſtance proceeded on the 
danger of diſcouraging proſecutions for public offences. ; 


But the Court were of opinion that the facts of this caſe pre- 


| cluded any inference of malice, and that the Plaintiff therefore to | 


2 himſelf to recover N to have given evidence of actual 


May 8th. 
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Han 


An action "Ne 
will not lie 
on a promiſ- 


ory note 
given in 
payment of 


a Wager on 


the amount 
of the hop- 


Auties. | 


| 
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Be took nothing by his motion.” 


Saiglür v. Saxxny ned, 3 Executor of 
eee eee | 


? * l ; 
S - 8 41. 


Teer was an action on a x promiſory note 17 I 1670 104. dated 


the 12th July 1 
The cauſe was tried before Horbam B. at the laſt 8 Spring aſſes 


for Kent, when it was. proved that in Auguſt 1792 the Plaintiff 


and the Defendants' teſtator laid a wager on the amount of the 


hop- duties for that year; that the event proving favourable to the 


Nlaintiff, the Defendants' teſtator gave him the promiſory note in 


queſtion for the amount of the wager, _ 
At the trial it was objected, that fince. i it was, \ eſtabliſhed by the 


5 5 of Acbenſold v. Beard, 2 Term Rep. 610. that wagers on the 


amount of the hop-duties, or of any other branch of the public 
revenue, were illegal, and no action could be maintained upon 


them, therefore the preſent Plaintiff could not maintain an action 


on this note, the conſideration of which. Was a mer upon the 
amount of the hop-duties. 
The learned judge being of that avhticn PR the Plaintiff 
| Baily Serjt. on a former day moved to ſet aſide that nonſuit, 
and contended, that this eels was diſtinguiſhable from Atherſold 
v. Bear; firſt becauſe the note was not given until the growth 


of the hops was complete, conſequently it was not poſſible for 
either patty to affect the amount of the duties with a view to his 


own intereſt ; bl dy, that as the queſtion reſpecting the am ow 
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of the duties was admitted by the note to be in favour of the 
Plaintiff, no diſcuſſion of that queſtion need now take place, 
He 


urged that this note ſtood on a different footing from notes given 


and therefore no inconvenience could ariſe to the public. 


wager which was the conſideration of it, was neither illegal or im- 


account of public inconvenience. 

"The Court (aid, they would look into the yy of Aber fol v. 
Beard before they granted a rule 11%, and on this r mn 26 
Lord EL DON Ch. J. ſaid, We can diſcover no difference by 
tween this caſe and that of Azherfold v. Beard. There alſo the 
diſcuſſion reſpecting the amount of the k6p-dutics was ſhut out; 
for the Plaintiff gave in evidence the admiſſion of the Defendant 
that he had loſt his wager, and upon that evidence obtained a ver- 
dict (a). What difference then is there between the two caſes? 
2 Serjt. took . his motion. 5 


| mine; and that the caſe Fe not have 
been decided on any other ground, becauſe 


00 In that Fe which came on by a mo- 
tion in arreſt of judgment, Gro/z J. ob- 
ſerved, that the objection to the wager ap- 


moral in itſelf, though the Court had "refuſed to enforce it on 


peared upon the face of the record; where. 
the Defendant's admiſſion as to the amount 
of the duties could-not appear. And in Good 
v. Elliott, 3 Term Rep. 700. Buller J. re. 

marked that the caſe of Atherfold v. Beard 
eſtabliſhed, that if an action lead to im- 


| revenue, 
an action on a promiſory note, nothing ap- 
peared upon record which could lead to im- 
proper inquiries, nor could any evidence 


ee ne it may 5 e in di- 
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V. 


SANKEY 
and Ochers, 


on ſmuggling or other fllegal tranſactions of that kind, ſince the 


the confeſſion of the Defendant excluded 


any actual diſcuſſion concerning the public 


The priacipal caſe however being 


upon the amount of the duties have been 


received. 


M. TATTERSALL Adminiftrarix bf W. TavvERSALL 
. Groors. 


2 VOVENANT. The RP: ſtated, that by an indenture dated 
the 2d of January 1797, between G. W. Groote, the Defendant, 
and M. Tatterſall the Plaintiff's inteſtate, reciting that in conſidera- 
tion of 4207. paid to G. W. Groote by W. Tatterſall, G. W. Groote 
agreed to accept M. Tatterſall as a partner in his bufineſs of an 
pothecary, it was witneſſed that in 2 conſideration of the premiſes 


of the partnerſhip ſhould be refunded. 


do refer matters to arbitration. | 


Vor. II. Ma | 


May I2th, 


If A. and B. 
in conſider- 
ation of a 
ſum. of mo- 
ney paid by 
one to the 
other enter 
into partner- 
ſhip and co- 
venant in 


caſe of a diſ- 


ſolution of che e to ſobmit all matters relating haters; to arbitration, the arbitrators are 
not thereby authoriſed to determine whether dayſpen of the ſum of money Which was the conkderation 


Semb. that no action can be maintained for refuling to nominate an nn in purſuance of a covenant 
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| Groor 2. 


| they became partners in the buſineſs abr, ſubject to the pro- 


tors that if at any time during that co- partnerſhip or at or after 


out any further diſpute or trouble whatſoever,” 


"whereby the Plaintiff was prevented from recovering by means of | 


| or to the Plaintiff as his adminiſtratrix ſince his death. 


CASES IN EASTER TERM 


viſoes and agreements in the indenture contained; that it wag « co. 
venanted by and between the ſaid G. M. Groote and W. Tatterſal, 
and G. W. Groote and W. Tallerſall deceaſed and each of them for 
himſelf his executors and adminiſtrators did covenant promiſe and 
agree to and with the other of them his executors and adminiſtra- 


any determination thereof any variance diſpute doubt or queſtion 
ſhould ariſe happen or be moved between the ſaid parties or either 
of them their executors or adminiſtrators in for about or touching 
the ſaid joint concern, or copartnerſhip or any covenant agree. 
ment clauſe matter or thing therein contained or in the conſtruc. 
tion thereof, or in anywiſe relating thereto, then every ſuch 
variance diſpute doubt or queſtion ſhould be referred to and be 
reſolved and determined by two indifferent perſons to be elected 
and choſen by the ſaid partners, that is to ſay, one by each of them 
within twenty days next after ſuch variance diſpute doubt or 
queſtion | ſhould ariſe happen or be moved,” with power to the ar- 
bitrators to ele& an umpire in caſe of diſpute; and that each of them 
covenanted to abide by the determination of the arbitrators © with- 
1 declaration 
then averred, that on the 11th of December 1798, the co-partner- 
ſhip was diffolved by conſent, and that after ſuch diſſolution 
W. Tatterſall conceiving himſelf entitled to a return of the 420] 
the conſideration of the co-partnerſhip, all diſputes touching the 
ſame were referred to the award of two indifferent perſons elected 
for the. purpoſe by the ſaid Y. Tatter/all and G. W. Groote, but that 
W.T atter/all died before any award was made; that ſince his death 
the Plaintiff Margaret Tatterſall conceiving berſelf to be entitled 
to the ſaid 420 J. as adminiſtratrix, in order to put an end to the 
diſpute, did within 20 days proceed to name to the [aid G. W 
Groote an indifferent perſon as an arbitrator on her part, and re- 
queſted the ſaid G. N. Groote to name one on his part. The 
breach was, that G. Y. Groote refuſed to nominate an arbitrator, 


the ſaid arbitration the ſaid 420. paid as the conſideration of the 
ſaid co- partnerſhip, and which was diſſolved without any benefit 
accruing thereby, either to the ſaid M. Tatterfall i in his life - time, | 


The Defendant prayed ojer of the indenture, by which it ap- | 
. » Peared, that 05 W. Groote e to Her Royal Highneſs the 
1 PDiutcheſs 
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Dutcheſs of 7or4, and W. Tatter/all man- mid wife and apothecary, 

entered into partnerſhip for ſo long a time as they ſhould mutually 
agree, the latter paying to the former 4201. ; that they entered into 
the ſeveral covenants uſually contained in articles of partnerſhip ; 


| that G. N. Groote then covenanted with W. Tattenſall not to inter- 
fere with or endeavour to turn to his own advantage that part of 


the practice eſtabliſhed during the co-partnerſhip which reſpected 
midwifery, but that W. Tallerſall, his executors, adminiſtrators and 
aſſigns, ſhould be at liberty after the diſſolution of the partner- 


ſhip to carry on that part of the buſineſs or diſpoſe of it to their 


own adyantage ; then followed the covenant as ſet out in the de- 


claration, for wies all matters in diſpute to arbitrators, and 


abiding by their award. 


| The defendant then e generally to the Jedivation; ; and 
= the Plaintiff joined in demurrer. | 
Lens Serjt. in ſupport of the demurrer. if, This action is 


1 in its kind and cannot be maintained. The covenant on 
which it is founded is not ſo far binding as to ouſt the juriſ- 


diction of the courts of common law; for it cannot be pleaded 


in bar to an action in thoſe courts. Thompſon v. Charnoch, 8 Term 


L Rep. 139. Now if it were ſo far binding as to ſubject a party to 


damages for not ſubmitting to arbitration, the ſame conſequence 


would enſue as if the party were allowed to plead it in bar. It 
is true that in Halfhide . Fenning, 2 Brown Chan. Caf. 336. an 
agreement to refer all matters in difference was allowed to be 
pleaded to a bill filed for a partnerſhip account; but in that caſe 


it was alſo agreed that they would not ſue either at law or in 
equity: and even this determination is much ſhaken by the ſub- 
ſequent caſe of Mitchell v. Harris, 2 Veg. jun. 129. Such an ac- 


tion as the preſent, if it could be ſupported, would be altogether 


fruitleſs; ſince it would be impoſſible for the jury to aſcertain the 
damage ſuſtained by refuſing to ſubmit to an arbitration, when it 
cannot appear What the reſult of ſuch an arbitration would be. 
2dly, This caſe is not within the covenant, which directs that all 
matters relating to the co-partnerſhip ſhall be referred to arbitra- 
tion, whereas the ſubject of the preſent diſpute is the original con- 


ſideration of entering into the co- partnerſhip. zdly, By the terms 


of the covenant one arbitrator is to be named by each of the 
partners; but the Plaintiff who is executrix to one of the, partners 
has no authority to nominate, and conſequently cannot ſue the 
Defendant for omitting to nominate on his part. 


Shepherd 
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1800. Shepherd Serjt. contra. 1ſt, It is clear that an agreement to refer 
yrs Pi matters in diſpute to arbitration is not illegal. Such agreements 


ale recogniſed and enforced by the 9 V 10 of Will. 3. c. 1 5. 
Gifs. But where a man covenants to do any thing which by law he may 
do, he is liable to an action for non- -performance of his covenant, 
Many things may be the ſubje& of an action of covenantwough 
the reſult. of the deciſion would require a further inveſtigehjon, 
Thus if a man covenant to account, an action may be maintained 
on his refuſal to do ſo; yet a ſubſequent action would be neceſſary 
to recover the balance of the account. Whatever difficulty may be 
found i in aſcertaining the damage, the _ queſtion now is, Whe- 
ther the action be not maintainable? 2d, Nothing can be larger 
than the expreſſions of this covenant. The terms upon which 
the partnerſhip ſhould be diſſolved is clearly within the meaning 
of them. It is poſſible that the propriety of reſtoring the 4200 
of a proportionable part of it, might be the foundation of a ſuit 
in equity; as if ſome fraud had been practiſed in the formation 
of the partnerſhip. If therefore this queſtion could be the found- 
ation of a ſuit in equity, it was clearly a proper ſubject for arbi- 
tration. zdly, The Court will ſo conſtrue the covenant as to give 
effect to the 1 intention of the parties. The words of the covenant 
reſpect any difference which ſhall be moved between the ſaid 
parties or either of them, their executors or adminiſtrators; it 
would therefore be abſurd to confine the agreement to nominate 

| arbitrators to the partners themſelves. axe; nv. 
Lord EL DON, Ch. J. (after ſtating the caſe), Theſe articles 
purport to be an agreement between two gentlemen converſant in 
the different branches of the medical profeſſion; and one of them 
has thereby decided for himſelf, that it Was worth his while to 
give 420). to the other on the eſtabliſhment of a, joint concern, 
It was competent to him to decide on the prudence of ſuch a mea- 
ſure, taking into conſideration the probability of the connection 
being of long continuance or not. It is very evident from the 
covenant which provides that the practice of midwifery ſhall be- 
long wholly to Mr. Tatter/all, after the diſſolution of the partner- 
ſhip, that he might derive a ſufficient inducement for entering 
into it from the hope of being ſoon able to eſtabliſh his character 
in that branch, and then to diſſolve the partnerſhip and ſet up 
for himſelf. He declined entering into articles for a definite period 
of time ; we "uy therefore lay out of the cafe the whole om 
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of equity reſpecting agreements between maſters and apprentices, 1800. 

_ part of the conſideration has been reſtored to the latter on IE” : 
the ground of its having been paid with a view to ſome continued : 
benefit which has been interrupted by fone unexpected event. rl 
The caſe has been argued on theſe grounds. I ſhall firſt conſider - 
the ſecond, and on that point I am clearly of opinion that the caſe 
is not within the articles. See how it ſtands. In conſideration of 

1 4207. to be paid by Mr. 7. atterſall, the parties agree to enter into 
the articles. The covenant to-refer matters to arbitration in point 
of confideration, is ſuftained by the payment of 4207. and yet 
by virtue of that very covenant it is now made a matter of dif- 
pute, whether the 4200. ought to have been paid or not. Courts 
Of equity will interfere in caſes where fraud has been practiſed, 
and öder the conſideration to be returned; but then they treat 

mme artieles as a nullity in conſequence of the atid; whereas here 

the parties apply to a court of law to enforce a covenant in the 

W articles, becauſe they are binding. Large as the words are, I do 

Y not think that- they: authoriſe a demand of an arbitratiofi on the 

point, whether the conſideration of the articles ſhould have been 
paid or not, With reſpect to the third point, I do not feel that 

we are bound to ſtruggle to make ſenſe of the terms which the 


d portes have uſed. It can hardly be doubted that the parties meant 

it to extend the power of nomination to their executors and admifil- 
te ſtrators; but the words are partners and each of them. „ 

there is no ſufficient reaſon in this caſe for extending thoſe worde 

les beyond their obvious ſenſe. On theſe two laſt grounds therefore 

10 1 am clearly of apioion that deen be n Tor the de: 
em feng. abi Tit > 10 inigg 
e to With reſpect to 0 - firſt pelt 11 it were at” to give a 
ern. opinion I ſhould wiſh to take time to conſider of it. This is quite 
new clear, that there is no inſtance of ſuch an action as the preſent 
Aion | having ever been brought in a court of law, and it is equally clear 
1 the that though courts of equity will decree the ſpecific performance 
1 ber of reaſonable covenants where ſubſtantial damages cannot be ob- 


tained in a court of law, yet no man, I apprehend, ever heard of 
a ſuit in Equity to compel the ſpecific performance of a covenant _ 

to refer diſputes to arbitration. In Wellington v. Mackintoſh, 

2 4th, 569. Lord Hardwicke overruled a plea of covenant to refer 
matters in difference which was pleaded to a bill for a diſcovery. = 
Lord a * in Half hide v. Fenning, ſupported fucha plea; 
Yd 1 Na 1 but 
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| 1309- bat then the words there were, before. they ws any ſuit,” 
== 4 think 1 do not miſconſtrue the caſe of Mitchell v. Harris, by 


Tantes- ſtating that the opinion of Lord Loughborough did not agree with 
Geol the doftrine laid down in Halfhide v. Fenning. In. the diſcuſſion 
of Mitchell v. Harris, the counſel were aſked by the Lord Chan- 
cellor if an action like the preſent had ever been known in a 

court of law, and it was admitted that no inſtance was to be found. 

| Ih would be difficult to direct a jury upon what rule to proceed in 
aſſeſſing damages in ſuch an action; for non conſtat that the Plain- 

= would. have ſucceeded i in the arbitration. The, covenant there 

| fore ſeems nugatory, or if not ſo, yet it cannot be enforced as 


nn | tending to exclude the juriſdiQtion of the courts. | 


: Harn J. Iam of the ſame opinion. If it were neceſſary 
to. decide the caſe upon the firſt ground, I ſhould wiſh to conſider 
it more fully. It appears to me, however, that the covenant is 
tantamount to a -covenant to forbear ſuing. Indeed it does not 
appear upon theſe pleadings that the Plaintiff is entitled to the 

4201, whereas he was bound to make out a title to recover it. 
Thus in an action for not accounting, the plaintiff muſt ſhew that 
the defendant has received a certain ſum of money; otherwiſe no 
legal difference appears between them. In the ſame manner an 

action can never lie for not going before an arbitrator unleſs it ap- 
pear that there is a fair ſubject of arbitration. By the words of 
the covenant in the preſent caſe, the power of nominating arbi- 
trators.is confined. to the partners themſel ves. 
Rook E J. On the firſt objection the inelination of my opinion 

„ is, that the covenant is futile: but it is not neceſſary to decide that 

point. On the two laſt grounds I am of opinion that judgment 
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Mugrhy v. CaDELL. 


ufs was an application to ſtay proceedings in an action in this 
1 Court, on the ground of the Plaintiff having filed a bill in 
Chancery againſt the Defendant for a diſcovery and an account, 
reſpecting the IWF" matters for Warn he was n his 


remedy here. 
Coctell Serjt. ſhewed cauſe againſt the rule, 400 cited Jones v. 


Clay, ante; vol. 1. p. 191. where the Court refuſed to compel a 


party to elect 8 he word proceed N indickment or action 


for the ſame cauſe. 
Shepherd Serjt. REY in bet of ab out; 


But tbe"Court were of opinion they could not interfere, obſerv- 


ing, that poſſibly the Defendant might be in Concept in WRT 
ee n in an inſufficient anſwer. 


1 


wide «pry. Parv 0. WHALEY, | 


1 in this caſe and all proceedings thereon, as being ſubſe- 
quent to the allowance of a writ error; . 


Bayley Serjt. ſhewed cauſe and contended that the Rs of 


the writ of error was irregular, inaſmuch as it ſerved before the 


Plaintiff was entitled to ſign final judgment. 
But the Court held the allowance regular (a). 


Rule abſolute. 


A Vid, e v. Sigh, vol. $; p. 479. f for what is faid on this ae oy Eyre Ch. J. 
Tuourson 9. Jorbav. 


Tus was a ov obtained by 405 erit. calling on the Plaintiff 
to ſhew-cauſe why. the interlocutory Judgment, and all ſub- 

ſequent proceedings Py ſhould : not be tet aſide for eng 

with coſts. rr 

The Defendant 3 l upon the" Plaintif 5 rent, 

che latter replevied t the goods, and on the 16th of December. 1799. 


hy ay the'end of that term, the Defeidadt is BIT 0 10 lmpailancs; ; 
the term, 
21 


"48 "4 


removed 


12 


EST. i Serjt. having obtained a rule n 77 for Kada aſide a fri 


May 1 3th. | 


The Covrt 
will not ſtay 
proceedings 
in an action, 
on the ground 
of a bill de- 
pending in 


Chancery for 


the ſame 
cauſe, 


Rule c diſcharged without colts 


May 13 th. 


Allowance of 


- a writ of 


error may be 
ſerved before 
the plaintiff 
is entitled to 
ſign final 
judgment. 


May . 


If the writ 
by which a 
replevin is 
removed be 
returnable on 
the firſt re- 
turn of the 
term, and the 
Plaintiff do 
not declare 
within four 


though? he has not n 


TI ourson 
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removed the action of replevin i into this Court by a writ of acceda; 
ad curiam (a), returnable on the firſt return of Hilary term (Jan. 
20), 1800. Previous to the return of this writ it was ſhewu to 
the Defendant's attorney who undertook to appear: but on the 
>...» 3c f January no appearance having been entered, the Plaintiff 
ruled the Defendant to appear in four days, and on the 4th of 
| February the Plaintiff's attorney gave notice to the Defendants 
9? that the writ of accedas ad curiam had been returned and 
led, and demanded that an appearance ſhould be entered, adding, 
that unleſs an appearance were entered a dfiringat would iſſue. 
On the. $th of February no appearance , having been entered, the 
Plaintiff ſued out a diftringas returnable on the laſt return of 
| Hilary term (Feb. 12): On the 14th of February; being two days 
after the expiration of Hilary term, the Defendant entered an ap. 
pearance, aud on the ſame day a declaration was delivered, and a 
rule to avow ſerved on the Defendant; which rule not having been 
complied with, interlocutory judgment was ſigned. The objection 
to the regularity of the judgment was, that as the writ of accedas 


.ad curiam was returnable on the firſt return of Hilary term, and the 
declaration was not delivered until two days after the end of that 
_ the Defendant was intitled to an imparlance. 


B60 Serjt. cow ſhewed cauſe, and admitted, that as the Plaintiff 
Wo of enforcing the undertaking of the Plaintiff's attorney had 
©: proceeded by 4iringas, the caſe mult be conſidered as if no ſuch 
ee had been made; but he contended, that as the Plain- 
tiff had been prevented 1 declaring within four days before 
the end of Hilary term by the Defendant neglecking to appear, the 


latter was not entitled to an imparlance. He cited Route v. 7 he 
Earl of Ser, 2 7. R. 5 de 1 * Frac. abb. | 


| feri cum 55 frve Ch Pp in curia regis TY 


; 155 This writ is oolya . 3 

| Facias loquelam, and is employed when © a | alterius. Et A loaquela fit in curia Wapentachii 
replevy is ſued by plaint in the court of Hundred), Ec. alterius magnatis, ſemper in- 
any other lord than in the county court | /ereada UM eduſa, five furrit pro petente five pro 
before the ſheriff.” By this writ the ſhe- | ge efrndente. Si autem loguela fuerit in aliqud 


wa 6 riff is directed to 20 to the court of the lord, 


and there record the plaint; whereas the 


tte common reedrdari facit Joquelats directs 

nim to record that plaint which is in his own {+ 
court. F. N. B. 70. B. Where the replevin 

an is by writ out of Chancery, either in the 


county coert or in the ehrt of arlord of a 
Hundred, Oc. it moſt be removed by Poe. 


Curia regis.non fiat pro petente cum cauſa, fed 
pro de Zen dente fie. Reg. Orig. 85, C. Vid etiun, 


2 Toft.” 339. There is 21ſ6” an actidas ad 
-curiam where falſe judgment has been given 
in a Hundred court, court baron, 25 Go 
F. N. B. 18. A. B. And iſ joſtice be del yed in 
the little writ of rip hty the: deindridant hall 
have a writ-guod vicecomes accedat in propria 
perſona ſua ad curiam, e. all widendum quo 


5 15 ah go F. NV. J. 69, * 70. 4. ns oft quod | 
nano ver chu, Lats exhibetare kf. Au. Orig: 9. l. 
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But the Court (after conſulting the officers) were of opinion, 
that the exception (a) contended for did not apply to the action of 


replevin; and that the Defendant therefore was entitled to an 


imparlance. | 5 
| Rule abſolute without Coſts. 


_ (a) Vid. Bayley v. Hantler, ante, p. 1265. and the caſes there referred to. 


an the EXCHEQUER CHAMBER.) 


Lord PxzTrE v. Lord AuckianD and Lord Gowns, 
Poſtmaſter- General; in Error. 


# =; was an action of . aſjumpſit for money had and 
1 received; and was tried before Lord Kenyon at the Guildhall. 

; fittings after laſt Mzchaelmas term, when his Lordſhip having di- 
rected the jury to find a verdict for the Defendants, a bill of ex- 
ceptions was tendered. A verdict having been found for the 

| Defendants, and judgment given in the K7ng's Bench accordingly, 
a writ of error was brought, and the common errors aſſigned. 
From the bill of exceptions, when ſealed and annexed to the re- 


Petre before and at the time of the receipt of the ſum of ſeven- 
pence hereinafter mentioned, was a peer of Great Britain, by 
hereditary deſcent from his anceſtor Fohn Petre, who was created 
by letters patent of the 21ſt Fuly 1603, Baron Petre of Writtle in 
the county of Eſex, to hold to him and his heirs male; that the 
anceſtors of Lord Petre enjoying the ſaid honour and dignity, have 
always been ſummoned to parliament in right of the ſaid dignity ; 
and that Lord Petre long before the demand and receipt of the ſaid 
ſum of ſevenpence hereinafter mentioned, viz. on the zoth of May 
1796, {he being then of the age of 21 years and -upwards,) was 
_ duly ſummoned to the , preſent parliament in right of his ſaid 


time of the demand and receipt of the ſum of ſevenpence herein- 
after mentioned were his Majeſty's poſtmaſter-general, and as 
luch, on, &Fc. at, Sc. (being during the ſitting of the preſent parlia- 


the ſum of ſevenpence for the poſtage of a ſingle letter, ſent and 
conveyed by the poſt from Briſtol to London, being a diſtance ex- 


ceeding 100 miles, and leſs than 1 50 miles, and which letter 
Vor. II. OM 0 . was 


cord, the cafe appeared to be in ſubſtance as follows: — That Lord 


ment,) demanded, charged, and received of and from Lord Petre | 
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May 14th. 


A Roman 


Catholic 
peer is not 
entitled to 
frank. 


dipnity ; that Lord Aare and Lord Gower before and at the 
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1800. was directed to Lord Petre at his houſe i in London, being the place 
* of his uſual reſidence, the ſame being the only letter ſent and con- 
E MOTTO veyed to Lord Petre by the poſt on that day; that from the 


n Suge paſſing of the 30 Car. 2.38. 2. made to prevent papiſts from ſitting in 
in Error. parliament, the privilege of ſending and receiving letters free from 
poſtage has been enjoyed by all peers not profeſſing the Roman 

Catholic religion who have been ſummoned to parliament, al. 

though they have not taken or offered to take their reſpective 

| ſeats in the Houſe of Lords; that Lord Petre is and was at the 
. time when, c. a Roman Catholic, and never appeared in Parlia- 
ment in purſuance of his ſummons, or voted, or made his proxy 

in the Houſe of Peers, or ſat there during any debate, or offered 

to do ſo; and that he has never ſubſeribed or repeated the de- 

claration mentioned in the 30 Car. 2. l. 2. but that he has taken, 

made, and ſubſcribed the declaration and oath mentioned in the 

| 31 Geo; 3. C. 32. made to relieve papiſts from certain penalties; that 

: ſince the paſſing of the 30 Car. 2. fl. 2. the ſending and receiving 
letters free from poſtage has not been enjoyed by any peer pro- 
feſſing the Roman Catholic religion, although actually ſummoned 
to parliament; that the ſaid privilege has never been enjoyed by 
any peereſs being ſuch in her own right, or by marriage, or by 
-any peer under 21, nor have they ever been ſummoned to parlia- 
ment; that ſince the union of England and Scotland, no peer 
enjoying his dignity only by reaſon of his own poſſeſſion before 
*the union, or by hereditary deſcent, and who has not been one of 
the ſixteen peers, has enjoyed the ſaid privilege ; that the ſaid pri- 
vilege was, before the 4 Geo, 3. 24. enjoyed by ſuch peers as did 
in fact enjoy the ſame under certain warrants from time to time 
iſſued under the King's ſign manual, in which warrants they were 
exempted from poſtage by the name and deſcription of the mem- 
bers of both houſes of parliament; that in ſome of theſe warrants 
the exemption was expreſſed to be during the ſitting of parlia- 
ment only, in others which were iſſued immediately before the 

4 Geo. 3. c. 24. the exemption was expreſſed to be granted to the 
members of both houſes of parliament during every ſeſſions of 
-parliament, and for forty days before, and forty days after every 
ſeſſions; that on the 16th of April 1735, the commons of Great 
Britain reſolved that the privilege of franking letters by the 
knights, citizens, and burgeſſes, choſen to repreſent the commons 
in parliament, began by erecting a poſt-office within this kingdom 
by act of parliament, and that all letters not exceeding two Ounces, 
ſigned 


; 7 . 
5 . ; 
* 
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Houſe, during the fitting of every ſeſſion of parliament, and forty 
days before and forty days after, every ſummons and prorogation 
ought to be carried and delivered freely and ſafely from all 
parts of Great Britain and Ireland without any charge of poſtage. 

"Fervis for the Plaintiff in error. The queſtion in this caſe de- 


enacted, that no letter ſhall be exempt from poſtage except ſuch 
as are therein excepted ; the exception applicable to this point is, 
« all letters-and packets not exceeding the weight of two ounces, 
ſent from and to any-places within the kingdoms of Great Britain 
or Jreland during the fitting of any ſeſſion of parliament, or 
within forty days before or forty days after any ſummons or pro- 


Britain, and whereof the whole ſubſcription ſhall be of the hand- 
| writing of ſuch member, or which ſhall be directed to any member 
of either houſe of Parliament of Great Britain, or at any of the 


be at the time of the delivery thereof, or at the houſe of par- 
lament, or at the lobby of the houſe of parliament of ꝛbhich he 
is a member.” The ſubſequent ſtatutes regulating the number and 
weight of letters do not vary the effect of the above clauſe 
upon the preſent caſe. From the bill of exceptions it appears, 
that the Plaintiff is @ member of one of the houfes of parliament. 
It is ſlated that he is a peer of the realm by deſcent, and he is not 
only entitled ex debito juflitie to his writ of ſummons 4 Luft. 1. 
but has actually received it for the preſent parliament. Neither 


negative a Roman Catholic peer being a member of the Houſe of 
Lords. Indeed the inference from the former of thoſe acts is 
directly the reverſe, for it provides that“ no perſon that now is 
or hereafter ſhall be a peer of this realm, or member of the Houſe 
'of Peers, ſhall vote, c. until he ſhall have taken certain oaths 


7 9 | n, 


ſigned by the proper hand of or directed to any member of that | 


pends upon the conſtruction of 4 Geo. 3. c. 24., by which it is 


rogation of the ſame, which ſhall be ſigned on the outſide thereof 
by any member of either of the two houſes of parliament of Great 


places of his uſual reſidence, or at the place where he ſhall aQtually 


the 30 Car. 2. fat. 2. nor 31 Geo. 3. c. 32. contain any thing to 


and ſubſcribed a certain declaration; the act, therefore, ſeems to 
conſider that a perſon may be a member of the Houſe of Peers pre- 
vious to his having taken the oath. If then the Plaintiff be a 
nember of the Houſe of Peers, he is entitled to the exemption 7 
under 4 Geo, 3. c. 24. That exemption is not confined to the 
Peers in any particular predicament, ſince no mention is made of 
any religious perſuaſions, but the Gleriphion is general. No 
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OT Me 2 
Lord PETRA 
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2 


* 


1800. 


Lord PzTart 


5 D. 
Lord Auck- 


LAND, c.; 


in Error. 


a member of parliament whenever he may think proper, yet he 
' was not ſo at the time when the letter ſtated in the bill of excep- | 


; between privilege of peers and privilege of parliament. Had it 


of Parliament; "ak 
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analogy can be drawn from peereſſes or peers under age, or Solch 
peers not of the ſixteen, becauſe they are not entitled to ſit at all, 
not receiving a writ of ſummons. But the Plaintiff has an un- 
queſtionable right to go into the houſe and take his ſeat and vote 
at any moment during the ſeſſion, provided he take the oaths; 
and is therefore preciſely in the ſame ſituation as any other peer, 
who having received his writ of ſummons, is prevented by illneſs 


or any other occaſional diſability from taking his ſeat. It is fur- 


ther to be obſerved, that as the exemption commences forty 


days previous to the ſitting of parliament, it is impoſſible to af. 


certain whether the perſons who claim the exemption mean to 
take the oaths or not. The right to the exemption, therefore, 


cannot depend upon their taking the oaths. 


Abbott for the Defendants. If it could be aſſumed that every 


peer is a member of parliament, no further argument would he 
neceſſary on the part of the Plaintiff, On that point the whole 
queſtion turns; and though the Plaintiff be at liberty to become 


tions was ſent. The legiſlature ſeems to have made a diſtinction 


been intended that every peer ſhould be equally entitled to the 


right of franking, the expreſſions of the act would have been, 


« any peer of the realm, and any member of the Lower Houſe 
whereas the words of the act are, any member 
of either houſe of parliament of Great Britain.” The ſame ex- 
preſſions are uſed in the 24 Ceo. 3. e. 2. c. 37. & 35 Geo. 3. c. 53. 
1, 2, 3. and are taken from the royal warrants which were in 
ule previous to the 4 Geo. 3. c. 24. Beſides, the act ſeems to con- 
ſider the privilege as granted in conſequence of the legiſlative 
functions of the perſon to whom it is given; ſince it directs in 
F. that the votes and proceedings of parliament ſhall be free of 


poſtage ; and the firſt ſection clearly contemplates the perſon en- 


titled to the privilege as attendant upon his duty in parliament, 


which ſpeaks of letters directed to him * at the houſe of parlia- 


ment, or the lobby of the houſe of parliament of which he is a 
member,” And the ſubſequent ſtatute (a) which has limited the 


number of letters which are to paſs free of poſtage, appears alſo to 


have had in view the number of letters which any member of 


(cs) 35 Ces. 3. c. 53. 
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parliament could be ſuppoſed to ſend or receive in his official 
capacity. In farther confirmation of the diſtinction between pri- 
vilege of peerage and privilege of parliament, it may be remarked, 
that peereſſes, though entitled to freedom from civil arreſt, and to 
a trial by the peers of the realm, are not entitled to the privilege 
of franking. It is alſo obſervable, that in the act of union, 5 Ann. 
c. g. Art. 23. all privileges of parliament” are ſecured to the 
ſixteen peers of Scotland, which are enjoyed by the peers of Eng- 
land, and that to the other peers of Scotland are ſecured “ all 
privileges of ' peers,” as fully as they are enjoyed by the peers of 
England, © except the-right and privilege of fitting in the Houſe 
of Lords, and the privileges depending thereon.” A member of 
the Houſe of Commons, diſabled by the 30 Car. 2. flat. 2. is no 
longer a member, and therefore it is provided that his place ſhall 
be filled up: this proviſion cannot indeed apply to peers who are 
not elected; but by a parity of reaſoning, when they are diſabled, 
W they are no longer members of the houſe. Ulage, if it may be 


* * 
A 


W ſoems only to confer an inchoate right to become a member- of 
WW deemed a member of an aſſembly, which he cannot enter during 


penalties.” | 


W taken into conſideration at all, ſtands directly in oppoſition to the 
= Plaintiff's claim. Upon the whole therefore, the writ of ſummons 


Y parliament, for it is abſurd to contend that any one can be 


a debate, and i in which he can neither fit or vote without 1 incurring ; 


"The Court took time to conſider of their opinion, which was on 
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in Error, 


; E this day delivered by | 
. Lord ELDONW Ch. . The queſtion is, e under the cir- 
5 cumſtances of this caſe, Lord Petre was entitled to receive the 
2 letter in queſtion free of poſtage? If he was entitled to receive | 
4 i free of poſtage, it appears from the record that the money in 
A demand was paid by miſtake, and Lord Petre will be entitled to 
t Wh eecover it in this action. Since the paſſing of the 4 Geo. 3. c. 24. 
bY which has converted what was before a privilege into what may 
8 now be called a legal right, that is a right under an act of, par- 
3 lament, no doubt can be entertained of the Plaintiff's right to 
4 ſue in this form of action; though previous to the paſſing of that 
he 10, when the exemption was allowed under warrants from time 
0 to time iſſued by the crown, operating as grants of part of the 
of duties veſted by parliament in the crown for its own uſe, ſome | 


doubts might have been entertained upon the ſubjeQ, the money 
Vor. II. „ Pp 8 . having 
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5 Statutss, Appendix, p. 175. „ 34 65.300, 
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having been paid over to his Majeſty's uſe. We are now to 
decide the queſtion on the true conſtruction of the 4 Geo. 3., the 


title of which is, © An act for preventing frauds: and abuſes in 


relation to the ſending and receiving of letters and packets free 
from the duty of poſtage.” The preamble of that act ſtates, that 


under colour of the privilege of ſending and receiving poſt- 


letters by members of parliament free from the duty of poſtage 
many great and notorious frauds have been and ſtill are frequently 
practiſed, as well in derogation of the. honour of parliament as 
to the detriment of the public revenue, divers perſons having pre. 


ſumed to counterfeit the hand, and otherwiſe fraudulently to make 


uſe of the names of members of parliament upon letters and 


packets to be ſent by the poſt in order to avoid the payment of 


the duty of poſtage.” In conſtruing theſe words we ſhould be 
extremely at a loſs to find what expoſition ſhould be put upon 


them, unleſs we were informed by the record of the true meaning 


of the expreſſion, „ privilege of ſending poſt- letters by members 
of parliament free from the duty of poſtage.” It is not an ex- 
preſſion which neceſſarily implies that the privilege was enjoyed by 
all members of parliament, nor does it ſhew what were the origin, 


nature, reſtrictions, limitations, or extenſions in practice or uſage | 


of that privilege. In this Court therefore, not underſtanding 
privilege of parliament, . we are obliged to look. at the record to 


enable us to underſtand the act. The record contains what out of 


this place we know ' to be the ſubſtance of the parliamentary 
hiſtory of this privilege. | It is not ſtated however by whom this 


privilege was enjoyed between the years. 1660 and 1678; and it 
is not our province to infer from what is ſtated to have been the 


uſage ſubſequent to the year 1678, what was the uſage between 


1660 and that year, "But the record Ms ſtated that from the year 
1678 the privilege has been enjoyed by all peers not profeſſing 
the Roman Catholic religion, and that it has not been enjoyed 
by any peer profeſſing that religion. In 1660, when parliament (7 
adopted the ſcheme for erecting a poſt- office, which had been firſt 
introduced during the uſurpation by the act of 1656 (5), the duty 
of poſtage was impoſed generally on all his Majeſty s ſubjedts. 
We know hiſtorically, though we cannot take judicial notice of it, 


er 


| that a "cauſe was F propoed- in the e commons to exempt * « the 


* 


o 


a) Vid. 12 Car. 2. c. 35. "Rus (8) See aun r. 511. Aus 1656, 


- Knights 
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nights, citizens, and burgeſſes choſen and continuing to be mem- 
bers of the parliament of England and fitting the parliament from 
the duty of poſtage (a). We know alſo that the propoſition was 
entertained with conſiderable doubt; that it was treated by ſome 
as a mendicant clauſe, and that the Takia was very unwilling to 


put the queſtion upon it (6). However it paſſed the Houſe of 
Commons (c). But as it contained no proviſion for the members 


of the Houſe of Lords, and as that houſe could make no addi- 


tion to a money bill, the clauſe was there omitted ( ). The omiſ- 


ſion occaſioned ſome difficulty in the Houſe of Commons with 
reſpect to the paſſing of the bill; to facilitate which his Majeſty's 


miniſters gave aſſurances to the members of the Houſe of Com- 


mons that their letters ſhould paſs free. Accordingly, on the 14th 


of May 166: I, a warrant was iſſued by King Charles the Second, 


which is to be found in the Commons' Journals, vol. 22. p 463. (e) 
to this effect: Charles R. The King being informed 75 his prin- 


cipal ſecretaries of ſtate that the members of parliament ſeemed 


1 
1800. 
— 
Lord PRTRE 
. 
Lord Auck- 


LAND, &c,; 
in Error. 


unwilling to pay for the poſtage of their letters during the ſitting 


| ol parliament, his Majeſty was thereupon graciouſly pleaſed to 
give directions to the farmers of his poſt-office that all ſingle 


letters, but not packets, ſent by the poſt- office to or from any 
member of eitner houſe of parliament go free without payment 
of any thing for the poſt thereof.” What effect was actually 
given to the exemption directed by this warrant between the 


years 1667 and 1678 we have no means of knowing from this 
record: but the record ſtates, that from the year 1678 no * 


profeſſi ing the Roman Catholic religion, whether conſidered as 
member of parliament, or as a mere peer contradiſtinguiſhed from 


a member of parliament, ever did enjoy the privilege. | On the 


(a) Decailer 16th,” 1660, Comm, Nau bill with the amendments was read a third 
vol, 9. p. 212. 1 Vi 
05 Vide. Parliamentary H ip. vol. 23. | P- 222. On the 22d of December 1660, the 


— 


p. 56. Commons received the bill with a meſſage | 


time and paſſed. Lordi“ Foarn. vol. 11. 


(e) The bill was agreed to by the Com- | from the Lords, deſiring their concurrence 


mons and ſent to the Lords for their concur- | in the alterations; and on the ſame day 


rence, December 20th, 1660, * Journ. © the amendments to the bill taking away 


vol. 8. p. 217, 218. 4h the proviſo about letters to members of par- 


(% The bill came to the Lords on the | liament® were read and agreed to; and the 
21ſt of December 1660, and was on the ſame bill ſent back to the Lords. Comm, Journ. 
day twice read, and referred to a committee vol. 8. p. 223. 


on the bill ſor poll money. Lord. Journ. 
h h 
vol. x5: ben. (e) Where the ſabſtance of the "TH 


lame day the committee reported it fit to 
d b 
paſs with # ſome few amendments,” which oy ans * 5 1756 heat 


having been es . and agreed to, the 
A 5 8 „„ 


facts is ſtated in the report of a committee - 
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1800. roth of e 1734, the espy of a warrant allowing letters to 


ns Tarun paſs free of poſtage, dated the 18th of Ofober 1727, and direQed 
to the poſtmaſter-general, was preſented to the houſe (a), pur- 


by - 
10. oo ſuant to an order of the houſe (50; by which it appears that the 


in Er. form of the warrant at that time varied from what it was in 166 . 

After reciting that the revenue had been greatly prejudiced by the 

free carriage of letters which ought to have been paid for ac. 

cording to the acts of parliament in that behalf, it directs the 

poſtmaſter- general not to permit any perſon to ſend or receive 

free any letters which ought to be paid for by the ſaid act, except, 

| among other exceptions, * the members of both our houſes of 

parliament during every ſeſſion of parliament, and for forty days 

before and forty days after every ſeſſion, ſo as the ſaid letters or 

packets to be franked by virtue of this our authority for the mem- 

bers of e of either houſe do not exceed the weight of 

two ounces.” It concludes, © © and we do alſo will and require 

you to make our pleaſure known to the members of our ſaid 

houſes of parliament, that for preventing the above abuſes which, 

as we have been informed have been frequently practiſed with 

divers perſons who not being members of either of the ſaid houſes 

of parliament have yet preſumed to indorſe on their letters the 

1 names of ſuch 48 were, as alſo to direct their letters to members of 

= 1 parliament when at the ſame time ſuch letters do not really belong 

| to or concern the members to whom the ſame are directed, we do 

expect that the members of both houſes do conſtantly indorſe their 

own names. on their own ſetters. with their own hand-writing and 

that they do not ſuffer any letters whatſoever other than ſuch as 

concern themſelves | to paſs under their frank cover or direction, to 

the diminution and prejudice of our faid revenue. And for ſo doing 

this ſhall be your warrant (e).“ This Warrant, which reſtrained 

the generality of the exemption by requiring chat the letters 

which were to go free of poſtage ſhould have. a particular addrels 

and be confined to a certain weight, appears to have been enter- 
| tained dy the Houſe of Commons as a matter, the propriety of 

| which was to be inquired into, If the privilege under the old | 
Woarrants were general, the houſe ſeemed to think that it ought 

vpveot to be limited without their conſent. Accordingly a committee 

| Was eee on the 26th r F le wy 34 to take Wo wy of 


26 See * 1 ak 2+. „ (3) Seventeepth bun- 17 34. Comm: 
: 385. Rs | bid E vol. 22. p. 382. 
(c) Cemm. Journ. vol. 22. p. 393. 
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Ae wartet into conſideration (a); and in April 1 735 various reſolu- 
tions were paſſed concurring in the meaſures for preventing frauds 
ſuggeſted in the warrant: (5). Among theſe refolutions was that 
ſtated at the end of the ſpecial verdict. Since theſe reſolutions 
and this warrant which concerned the members of both houſes of 
arliament, no peer profeſſing the Roman Catholic religion, as we 
are informed by the record, has de 7a enjoyed the privilege. 


tion ( c) as a matter of privilege, and entered into ſeveral refolu- 
tions, the -firſt of which relates to the practice of counterfeiting 


concurrence as in caſes of legal regulation, but for the purpoſe 
only of communicating their reſolutions: the ſubject is entered 
into by the Houſe of Lords, and reſolutions are there paſſed (a), 


the firſt of which is in 5277 72 mis terminis the ſame with that en- 
tered into by the commons; and ſtates that the practice of coun- 


quent. The reſolutions of both houſes being framed, the act of 
4 Geo. 3. is brought in, after which the houſe proceeds in its 
communications by meſſage (e) defiring the concurrence - of the 
Lords. The preamble of that act, which has been already ſtated, 
uſes the expreſſion © members of parliament,” the very expreſ- 
ſion. of the royal warrant, and deſcribes the fraud to be provided 
(a) It is to be remarked that on the gth . (c) Committee appointed. Mere it 1764. 
of September 1715, (Comm. Journ. vol. 18, | Comm. Journ. v. 29. p. 893, Report and 
p. 303.) the Houſe of Commons, on com- reſolutions of the committee 28th March, 


plaint made of great abuſes in the privilege p. 997, 998. Reſolutions agreed to and 
of franking, came to reſolutions regulating orders made upon the members regulating 


fmilar in many reſpects, to that afterwards | ſent to Lords communicating the ſame 28th 
adopted; and that on the 23d March17 16-17, | March, P-: 1002. 


a warrant was iſſued by the crown, couched | | 
Amoſt verbatim in the ſame terms as 2s that | ) March 29th, iet herds. enn 
v. 30. p. 531, 2, 3» 4 Communicated to 


bick 
which iſfved in the firſt year of the reign of the Commons on the ſame day. Comm. 


George the Second, viz. 18th. of October 1 5 | | 
1727, and which the Houſe of Commons 3 5 * P 3 en * 
bill be brought in, ſame day, p. 1011. 


thought it neseſſery to take into their con · 
ideration in 1734. A capy of the warrant (e) Bill paſſed in the Commons and meſ< 


| Appendix to a report of this Caſe en | April 11th 1764. Comm, Jure. v. 29. 
by Mr. Dillon. L 2 14 4 4 P» 1047. . 3 | > 
(8) G . lg 
um. Neur. vol. 22, r. (64, Jokes ©” 9d 
. %s. 


Vor. II. a Song Gn: | againſt 


In the year 1764 previous to the paſſing of the 4 Geo. 3. the 
Houſe of Commons again took the matter into their conſidera- 


the hands of members of the houſe; and they ſuggeſt ſeveral 
wholeſome regulations for preventing the abuſes which had pre- 
vailed. They then ſend a meſſage to the Lords, not deſiring their 


terfeiting the hands of © members of this houſe” is become fre- 


of the 23d March 1716. 17, is printed in the | ſage to the Lords deſiring their concurrence, 


147 
1800. 
Lord PRTRE 
. 
Lord Aucx- 
LAND, O.; 
in Error. 


the exerciſe of that privilege in a manner | the exerciſe of the privilege and a meſſage 
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1800. againſt to be, the practice of counterfeiting their hands. The 
— fraud therefore, was one which could not be practiſed upon thoſe 


e according to the exerciſe of the privilege then prevailing, 
Lord Avex. had not been in the habit of franking letters to any perſon what. 


is Error. ſoever. The queſtion in this caſe cannot accurately be {aid to 
depend upon uſage, otherwiſe than as that uſage was the ſubje& 

of the act of pagtiament. I agree that if the expreſſion © men. 

bers of parliament” in the enacting clauſe of the ſtatute, muſt be 

_ underſtood to include all members of parliament, or all peers who 

ſtand in the predicament i in which the record ſtates Lord Petre to 

be, we ſhould not be authorized to give judgment for the De- 
fendant. But the true queſtion ſeems to be, whether the act muſt 

| not be taken to be an act regulating the privilege, as that privi- 
| | lege was exerciſed at the time when the act paſſed, If the privi- 
lege were A privilege of ſuch members of the Houſe of Peers 

I {taking all peers to be members of parliament) as did not profeſs 
1 the Roman Catholic religion, the queſtion is, whether the ad 
i muſt not be taken to be an act regulating the privilege of peers 
not profeſſing that religion ; or whether we are to underſtand that 
notwithſtanding the act was paſſed to reſtrain the right of franking, 

i pet that its operation was intended to be ſuch as to enlarge that 
£ | privilege and confer it upon thoſe who had it not before? Under- 
| | ſtanding from this record what was the privilege of members of 
parliament at the time when the act paſſed, we are all of opinion 
| that the act muſt be taken to regulate the privilege with reſpect 
i =: do thoſe by whom it was enjoyed at that time, and not to enlarge 
1 : the number of thoſe who were to exerciſe it in future. When 
| | I ſay members of parliament, I wiſh not to be underſtood 26 
N giving any opinion whether Lord Petre be or be not entitled to 
= © * | be conſidered a member of parliament, There is a great differ- 
” ence between privilege of peerage and, privilege of parliament, 
1 | But I think the caſe of Lord Petre in the preſent inſtance ſtands 
j 4 on the ſame ground as if a writ of ſummons had been delivered 
improvidently to a. proteſtant peer during his minority. The 
minority in ſuch caſe would operate an incapacity againſt bis 
ſitting i in parliament, and I do not know how we. are to account 
for the facts in this record, unleſs we conſider the Roman Catholic 
- peers ſince 1678, as under a diſability ſimilar in effect to that 
which ariſes from the minority, of a, proteſtant peer. If a minor 
peer were to receive a writ of ſummons and demand to have his 


9 8 W free of poſtage, the poſtmaſhef-hetierM would only have to 
„„ Sabeey +00 w prove 


* e 
1 


N THE FORTIETH YEAR OF GEORGE III. 
4 prove the fact of the minority in order to eſtabliſh that ſuch a 


dearly entitled to privilege of peerage, In the caſe of a Roman 


take the oaths directed by 30 Car. 2. he could no more be a peer of 
parliament than a proteſtant peer during his minority. And I 
take it that the privilege now in diſpute muſt have been withheld 


privilege 18 connected with the capacity of doing buſineſs in par- 
filament, How far the privilege has been abuſed will not affect 


which have given the liberty of franking and receiving letters 
free from poſtage to public officers, it is expreſsly given in reſpect 


not aſſent to the argument, that becauſe Lord Petre is entitled to 
privilege of peerage, therefore he is entitled to privilege of par- 
liament. It is not neceſſary for us to decide whether his Lordſhip 


containing expreſſions ſuch as © Lords of Parliament,” and“ Lords 
of the Houſe of Parliament,“ which would apply to any peer 
before he has taken his ſeat, But, as it ſeems to me, the true 
ground upon which the conſtruction of the 4 of Geo. 3. is to be 

put is this; that the right of members of parliament under the 


of the act; that this privilege (which is not ſtated in the act to be 
the privilege of all members of parliament,) was then enjoyed by 
peers, (members of parliament if you chooſe ſo to call them,) 
not profeſſing the Roman Catholic religion; that the enacting 
clauſe of the ſtatute when it' ſpeaks of members of parliament, 
means ſuch members of parliament as are mentioned in the pre- 
amble, that WW" members of parliament who independently 
of the act, were 


mould continue to exerciſe their privilege ſubject to certain re- 
gulations 3 and the object of the act being to regulate and reftrain 
the privilege” where it was, it could not be intended to give the 
privilege where it was not. Being informed' by tlis record what 
the meaning of privilege of ſending and receiving. poſt· letters 


veer was not entitled to the privilege of parliament; though a 


| From the one on the ſame ground as from the other, vis. that the 
the juſtneſs of the reaſoning upon principle. But in all the acts 


of the buſineſs of the offices in which they are employed. I do 


be a member of parliament or not; but if it were neceſſary, 1 
will not pretend to ſay but that there are many acts of parliament 


act, is the tha with the privilege allowed by the houſes of parlia- 
ment to be exerciſed by their members previous to the paſſing 


entitled to the privilege which the act intended 
to regulate; ike the object of the act was, that ſach members 


n ae of parliament free 2 the duty of ' poſtage,” was 8 


1800. 
— — 


ord PeET&E 
S. 
AUCK<- 


Catholic peer having received a writ of ſummons, as he could not LAND, Oc. ; 


in Error. 
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_ 1800, the time when the. 4 Geo. 3. was paſſed; we are all of opinion 

7 that the. enacting clauſe. can only extend to thoſe who bei 
Lord Prone 55 * eing 
3 members of parliament had the privilege independent of the 
Lord Auck- _ Fs r | 
( 5957 


in. ror. | 4 | ; 
By Per Curiam: 5 „ Judgment affirmed. 


May 15h. FaurxxzR and others. . Wisz. 


II is not a O5 « of the ball! in this caſe (who were 'to juſtify by affidavit) 


ſufficient 
ground for having been deſcribed as“ of Banbury in the county of 


rejecting a 
perſon as bail, Oxford, gaol-keeper,” was 3 on that account by Running- 


that he is de- 
ſcribed 5 bs | ton, Serjt. who obſerved that the Court had refuſed to allow per- 


f ee ſons i in that ſituation to become bail. 


” 3 0 But the Court thinking that the rule did not extend to 


& keeper,” this caſe, inaſmuch as it did not appear that the bail was the 
county gaol-keeper, but might only be a corporation gaol-keeper, 
and as ſuch have nothing to do, with the proceſs of the Court (a 4 


permitted him to juſtify. 


(4) The rule of wi 6 Geo. 2. s 7. C. B. v. Pritchard, 2 Bl. 799. a perſon merely 
after ſtating that great inconvenience; had | employed to ſummon: juries was rejected as 
ariſen ce by reaſon that ſheriff's officers, bai- being a ſheriff 's officer within the / er of 
« Jiffs, and other perſons concerned in the | the f ſt part of the rule; and in Hawtin 
execution of proceſs?” become bail; orders, v Maęgnall, Doug. 466. the keeper of the 
| that « no ſheriff's officer, bailiff, or other pole compter was alſo rejected, on the 
6 perſon concerned in the execution of pro- ground as it ſhould ſeem of his being 
«ceſs ſhall be permitted or ſuffered to be- within the latter words of the rule, viz. 
ec come. bail in any action or ſoit depending other perſons concerned i in the execution 
| 4 ; in mw Court,” * "Accordingly is in Bolland of Proceſs,” | 
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— T. Defendant in this caſe 800 given a ng vort to . Plaintiff 


Ce. on unſtamped paper, whereby he agreed to confeſs that the 


pd hr og fg Plaintiff had ſuſtained damage in the action to the amount of 300, 


contain any 


terms of on which no judgment was to be entered unleſs the Defendant 
agreement it | | 


does require made default in payment of the ſum of $4. by inſtalments, toge- 
- amp. 32 ther with coſts. to be taxed j the Sus cant * wud of een 


agreement to 


confeſs judg- 1 . . 
ment for 30% entered up Judt went thereon. who © 109 8D Sts, 5: 

to ſecure 5 /. 25 | Eos 6 BE 

and coſts is not an agreement for payment of more' "than 204 "wiki: 2 ; C2 3 = 58" + 4 and there- 
Fore need not be Fed. K-10 ee 52:7 NERC 79 $195 7. To 


»* 1 
; 16 . 
TS Fa 
N _ F : 
$49 0 k 
- * 
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8 IN THE FORTIETH YEAR OF GEORGE III. 
To ſet aſide this judgment, Shepherd Serjt. on a former day 
ee a rule nie, on the ground of the .cognovit-not being on 


a ſtamp; contending that it was an agreement for the payment of 
a ſum . 207. and 3 within the pioviſitine of the 


ſtamp act. 


r 
130. 


AMES 
47. 
LI. 11 


pr this yy Mga Serie, ſhewed - ahh, 2 infiſted 


that a cognevit need not be-ftamped.; and that if this were deemed 


an agreement, it was an agreement to pay leſs than 208, therefore 


not hable to the Ramp duty 1a}, obſerving that the duty on bonds 


does not extend to the penalty but only the ſum ſecured (6). 
Me Court took time to conſider of the point, and on this day, 


Lord ELDON Ch. J. ſaid: We are of opinion that a cegnovit 


requires no ſtamp ; . and. alto that if a paper be a mere authority a] 


40 enter a cognovit, ſuch mere authority requires no ſtamp.: but 
that if there be any thing of agreement beyond the mere authority 
a ſtamp then becomes neceſſary. A cognovit is a mere acknow- 
ledgment of an account, and there is no mutuality; but if any 
terms be added, it then becomes ſuch an agreement as falls within 
the proviſions of the act. Ia this caſe we think the paper in 
queſtion amounted to an agreement; but that within the 1 


of the act, it was an agree ment for leſs than 204. 
Perl Cariam. 5 nels ok 3 Rule Die 


be 500 Zo c. 5. . 7 6 1. 
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PiixinoroN v. GSEEN and Another. 


T* was an action by thei Plaintif, a as e indorſee; hain the 
Defendants as makers of a ae note for 5 e, 


nine months; after date. 

The cauſe was tried before Lord Eldon Ch. L at the We ” 
ge- Minges i in this term, when a verdict was found for the 
Plaintiff with liberty to the Defendant to move to have a verdict 
entered in his favour. The caſe in ſubſtance was this. The 
Deſendant Green having been convicted by the commiſſioners of 
exciſe in penalties to the amount of 1507. was taken into cuſtody 
on a warrant directed to the exciſe officer at O/wrftry, © to take 
and arreſt the body of the ſaid J. Green if found, &c. and forth- 
with co _ the ſame to the "m or priſon of and for the county 


22 13th. 


Awarrantwas 
directed to 
an officer of 
exciſe by the 
commiĩiſſion- 
ers, com- 
manding him 
to apprehend 


a perſon con- 


victed in ſe- 
veral penal- 
ties and take 
Bim to priſon 
end keep bim 
there until the 
amount of the 
penalties was 
paid; the 
officer 
having ar- 
reſted the 
party dif- 


F him vpon ai note for the amount of the penalties ds at a foture day, and the 


for the note, and that an action might be maintained thereon, 
Vor. H. | | Re 


commiſſioners afrerwards approved of his conduct. Held that the diſcharge was L good confideration 
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and Another, 
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or place where vou ſhall o take and a t me, and the 


ſuame together with a duplicate of this warrant, there to deliver 


into the cuſtody of the ſaidt gaoler or keeper of the ſaid gaol or 


priſon until he ſhall ſatisfy and pay the ſaid ſum of 1504. Green 
being unable to pay the money, the officer agreed to take three 
notes for 50 J. each at nine months, one of which was the note in 


queſtion; and thereupon diſcharged him out of cuſtody and 
gave him a receipt for the notes. The conduct of the officer 


upon this enn Was W pag eee 1 the com- 


| mi oners. 2 151 Egg 


Beſt Seit on the net of the- Babel, now 00 = 


: Wack was no conſideration for the note, and that if there were 


any conſideration it was againſt law; and argued that the officer 


whoſe authority was merely miniſterial, could not diſcharge Green 
on his giving theſe notes payable at a future day, but was bound 
to execute the warrant according to its tenor, by taking him to 


aol, and keeping him there until he paid the money; that the 


officer's diſcharge under theſe circumſtances was of no effect, and 
that Green was liable to be taken again; that this was like the caſe 


of a perſon taken in execution under a ca. ſa. where the ſheriff 
has no power to diſcharge his priſoner but muſt keep him in ſalv | 


cuſtodiũ, Love's caſe, Salk. 28.; and that if the diſcharge which 


Was the conſideration of the note were void at the time when the 


A 


the next day to conſider; When, 


note was given, the ſubſequent en of the commiſſioners 


would not make it good. 

Cocbell and Shepherd Serj ts, contrd, were proceeding to "EY 
cauſe | in the firſt inftance, but PEE 

The Court ſtrongly inclined to bre the verde, and mor ll 


T2) 91 4 $i 74 


Lord EL DON Ch. J. ſaid: We 3 Wcked into 5 caſe 


cited from Salleld; and are of opinion that under the circum- 


ſtances of this caſe, the note, having been accepted by thoſe 
Who were tee in it, „ has a ent confideration to 10 


N perk. - : 


my : : 5 + 4 — * * W 1 4 7 : 5 3 * : 1 935 N as a 
N it. e we, Fs 1 a7 i BE) * 3 . 8 
* 
532 Fo, 4 1 * 1 * 2 
"I au. * Na, o den Gans) e Flal & 
F 1 * « 2 P # 
f 5 % 1 1 + * 1 , N 
F * 45 US V 9 g $ n b g q : 4 
* 8 "I 92 4 AY « : 
1 45 . x | ; 3 FRY 05 
l 1 e 37 * 44 9 ax Nn 1 r ee Fernen 24 es 
ks hr pak. r 22 % % StT& TEE" 
ö 5 — * 5 d * 
o a . 
$6.4 - % : * 
* . * 4 1 L LT ©Þ 


# 3 s : | 1 6 
„„! Dee 
D NA e l 233 Pe Wise &£ 1 „„ £14.46 & 


4 £ * * | 2 
8 . * * 7 * % FA . E a . 4 N 3 . 1 5 v * 2 i ; . 
„ a 0M e * * 


. 
LE 
1 
2 
4 


3 0 4 
4 >. 4 £ 6 7 4 * £Y, 1 ! 
* A ht & 7 3 * 4 * * * 
oth * 
* 


— 


— f „ 0 * * 1 
G v4? ® + 18 t 6 4+ 5 Ye L 2 3 { ; } * # wa 4 7 . F * 9 
1 84a 10 44 A Sp$.2.a * $4 4+ n 1 3p F p wa 2" 14217 N en ; 18 6 a 
0 )( 299555590 203 305 1fHoaems $551. i641 9999 Tagliomong'®t gray mi 
: „ * 


* 4 
* 5 $5 5 "$4 {5 "Ws -$ N N Wr 5 "a 5 "VEIL 4 KF 


1 K 4 " F 4 N 
= * 4 8 2 wh. ? 1 5 * by * 1 1 7 WS 7 p . : 4 4 144 
* 5 * i 1 n 1 4 Co. Fe * * ES Ih wy 4 of * 1 £4 x * ©; SENS 4 lt ro £& 
+ 


| 6, > i 
wo "OI ain mw af <q 2 1 
90 N e 4G DIS # 
* fe CIS Vee: 8 1 
$54 
- 
- - 


| : 4 1. 
1 81 0 7 by | 0 l $ 4 * , , 
* LF | . A. 8 ; > a & F it, Os ad 


a 


| 


Win n ar GORGE ur 


a 8xuoxDs. 9 Surbprx. 


3 


. pag PA ON, a N of ogy on a a ſhip and goods at 
and from London to Emden, my beginning the adventure on 
che ſaid nods. and merchandizes from the loading thereof on 
board the ſaid hip. At the end of the policy there was a me- 
morandum .* whereby the ſaid inſurance was declared to be on 
15, le ER of eg marked B. 8. No. 51 and bs, valued 
1 9 gp i 

. The. firſt count of the declaration after ſetting out the 50 
4 averring the promiſe, tated, © that before the making of the 


$5 © Tk 


ſaid writing or policy o of inſurance divers to wit 15 hogſheads of 


Aerea goods, wares, and merchandizes 1 in the ſaid policy men- 


of great value, to wit, of. the value of 800. were loaden 
ane in on board the ſald chip, and continued on board the faid 
| Wie from thence until and at the time of the loſs hereinafter next 
mentioned, and chat the Plaintiff until and at the time. of the loſs 
and damage hereinafter mentioned, Was. intereſted | in the ſaid pre- 


miſes in, the ſaid writing or policy of aſſurance. n mentioned to a 
large value, to wit, to the value of all the monies fo inſured by 


I 
Av " 2 
* 


made for and on his account and for bie on uſe and. benefit, to 
ulon aforeſaid in the pariſh and ward aforeſaid. And 


the faid Plain, further. faith, that afterwards, to wit, on, Oe. the 


ſaid ſhip, with the ſaid goods and merchandizes ſo loaden on board 
-her; as aforeſaid, departed. and ſet fail 650 her ſaid iptended voyage 
towards Embgen, aforeſaid, and that a erwards and during her ſaid 
voyage, to wit, on, Nc. after her departure from Londa afore ſaid 
and, before, her arrival, At, Embaen aforeſaid, on the bich eas, by 
and through the, n 
datnaged, Ac. and the laid goods and merchandizes thereby then 
aud there in the ſaid voyage were Metted, damaged, and wholly 
oled. nd rendered, of. no uſe or value to him the fad! Plaintiff, | 
10 To; this: there. Was a ſpecial, demurrer, aff jgning t the bollowing 
cauſes; „For. that it is not alleged . nor goes it appear, in or by 
the 271 firſt count of the faid e that any, goods or mer- 
chandize were loaden on board of the ſaid ſhip i in that. count \ 


"Honed, an Lenden i in dhe ta id, Writing or Policy of. it inſurance Fen- 


1 L 


them thereon, and that the aid inſurance fo made by him was ſo 


thus: 


nere dangers. of the ſeas, e. was greatly 


53 


1800. 


OED ITE 


| May 1 gth x 


Declaration 
on a policy 
on ſhip and 
goods at and 


from London 


to Emden, 
„ beginning 
the ſaid ad- 
venture on 
the ſaid 
goods, Cc. 
from the 


loading 


thereof on 
board the 
ſaid ſhip;“ 
in the policy 
there Was a 
me moran- 
dum where. 
by the ſaid 
inſurance 
was declared 
to be on 45 
hog ſheads of 
tobacco 
marked 

B. S. No. 
$1 and 65.” 
Special de- 
murrer, 1ſt, 
becauſe the 
goods were 
not averred 
to have been 
put on board 
at Longen 
2dly, becauſe 
the goods 
were not al- 
leged to have 
been marked 
or numbered 
as in the me- 
morand um, 
but only 

66 15 
hogſheads 
the goods, 
Oc. in the 
ſad policy 


mentioned; 


3dly, becauſe 


the Plaintiff 


was ſtated to 
have been in- 
terefted until 
and at the 
time of the 
loſs, without 
ſhewing that 
he was in- 
tereſted at 
the time of 


tho'policy being made: Athly, "SY uo venue e we of Joſs. oa the high ſeas, | 


Ns . the — was bud. | 


* tioned, 


1 
Pp N. 


De SY 


aMONDS 
v. 


SHEDDEN. 


Writing or policy of inſurance 3 in the ſaid firſt count mentioned 


liable for loſſes ſuſtained by or upon any goods or merchandize 
which were not loaden on board the ſaid ſhip at London aforeſaid, 


were marked or numbered in the manner in the ſaid writing or 
8 policy of inſurance mentioned whereas che ſaid Defendant is not 
2 according. to the meaning and effect of the faid writing or poliey 
of inſurance liable for loſſes ſuſtained by or upon any goods ex- 
cept 15 hogſheads of tobacco marked and numbered in the manner 


aid firſt count of the ſaid declaration that the ſaid Plaintiff or that 


| no uſe or value to the ſaid Plaintiff, but the ſaid goods are therein 


rendered of no uſe or value without any place or venue being in 
that behalf mentioned; and alſo for that the ſaid firſt count of 
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#tioned, or that the ſaid goods and merchandize which are in is 
count alleged to have been on board of the ſaid ſhip at the time 
of the loſs in that count mentioned were loaden on board of the 
ſaid thip at London aforeſaid or at what time or at what place 
che ſaid goods and merchandize were loaden on board the (aid 
up, whereas the beginning of the adventure of the Defendant 
upon the goods and merchandize mentioned in the {ſaid writing 
or poliey of aſſurance in the ſaid firſt count of the {zid declaration 
mentioned Is by the ſaid writing or policy of inſurance declared to 
be from the loading thereof on board the ſaid ſhip, and the ſaid 
Defendant is not according to the meaning and effect of the ſaid 


and alſo for that! it is not alleged nor does it appear in or by the 
laid firſt count of the aid declaration that the ſaid hogſheads of 
tobacco. therein alleged to have been loaden on board the ſaid ſhip 


an the ſaid writing or policy - of inſurance in that behalf mentioned. 
And alſo for that 1 it is not. alleged nor does it appear in or by the 


any or what other perſon had at the beginning of the ſaid ad- 
venture any intereſt or concern in the ſaid goods therein alleged 
to have been, loaden on board of the Taid' ſhip, or at what time 
the ſaid Plaintiff began to have any intereſt or concern therein; 
and alſo for. chat it is not alleged nor does it appear in or by the 
aid firſt count. of the ſaid declaration where or at what place the 
aid goods therein mentioned were wholly ſpoiled and rendered of 


and thereby alleged to have been wholly ſpoiled and to have been 


the ſaid declaration i is in various other Bu n IR, : informal, 
and defectiv eee 5 
Joinder in demurrer. 5 oY 55 % ⁰ ͤ¼ SEOED 7 40 7 Fon {OK Te | 
Heywood. Serjt, in ſupport of the demurrer. ft, It ſhould have 
dern n that the goods were or on board my at Landon: 
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for if they were put on board at any Glier iis the policy has 
not been complied with. Hodg ſon v. Richardſon, 1 Bl. 463. 
That was the caſe of an inſurance at and from Genoa, the cargo 


ve months at Genoa waiting for convoy, which circumſtance, 
though known to the inſured, was not communicated to the under- 
writer. The words of Mr. Juſtice Wiknot are very ſtrong: © The 
fact diſcloſed by this policy is not true, that Genoa is the loading 
Port, for ſo it muſt be underſtood; and in ſuch caſes I will not 
ſpeculate on the materiality or immateriality of the fact.“ The 
poliey in this caſe being at and from London, the ſubſequent 


ſarily confined to a loading at London. It is impoſſible to argue 
that the words © to wit at London aforeſaid in the pariſh and ward 
aforeſaid” can be ſo applied to the averment of loading as to 
deſcribe the place where that, loading was made.; ſince they do 


diſtinct averments. Nor will the Court read the declaration with 
an endeavour to ſupport it, for the rule has been eſtabliſhed ever 
ſince the time of Ploꝛoden that the intendment is againſt the party 
averring. adly, It was neceſſary to ſhew that the goods were 
marked and numbered in the manner ſtated in the policy, ſince 

the undertaking of the underwriters does not extend to any goods 
not ſo marked and numbered. 3dly, It ought to appear that the 
aſſured was intereſted in the goods not only at the time of the 
loſs, but alfo at the time of making the inſurance :. for otherwiſe 
the policy is void. Sadler Company v. Badlcocl, 1 Wiff. 10. 
Hibbert v. Carter, 1 7. R. 745. Perchard v. Whitmore, Guildhall 
ſittings, after Mic haclmas term 27886 before Buller J. (a). 4thly, 
There 


2 


having been taken in at Leghorn, and the ſhip having lain above 


words, 6 beginning the adventure on the ſaid goods and merchan- 
dize from the loading thereof on board the ſaid ſhip,” are neceſ— 


not occur until after the intervention of ſeveral anne and 


(a) 3 v. Whitmore, Guildhall ſits 
tings, after Mich. Term 1786. 
Action on a policy of inſurance on board 


the ſhip L' Aurore at and from Cette to 


that Peter Maingy and Nicholas Maingy, un- 
in the goods and merchandizes in the ſaid 


Ec. and that the ſaid inſurance was ſo made 


-for the ſaid P. M. and N. M. and for their 
account. 


Was objected to as an intereſted witneſs. 
Vor- II. 


1 


Guernſey, In the declaration it was averred 
til and at thetime of the loſs were intereſted 
policy mentioned to a great value, to wit, 


| In the courſe of the cauſe the 
Flaiatiff called Mr. Le Meſarier, who | 


He admitted that-haviog no intereſt in the 


goods inſured when the policy was effected, 
he had ſince become a partner with P. M. 
and W. M. and had taken a ſhare of all the 


| ſtock, and among other things of the goods 


inſured. Upon this Mr. Le Meſurier was 


| rejeted. But Cowper for the Defendant 
| preſſed that the Plaintiff might be nonſuited, 


inſiſting, that as Mr, Le Meſurier was in- 


in the declaration was not proved. 
Borrxx J. ſaid, he thought the Plaintiff 
ought not to be nonſuited upon that point, 


8 


for that Mr. Le 3 was not intereſted at 
the 


terefted in the goods inſured, the averment 
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Hoy is, that the riſk ſhall begin from the time of the goods being 


fected, for perhaps he may inſure on the knowledge of goods about to 


bond made abroad. 


tiff, and that the inſurance was made on his account, are all parts 
of one ſentence; and the words, © to wit, at London aforeſaid in the 
' pariſh and ward aforeſaid,” with which that ſentence concludes, 


comes under a © to wit,” and if the © to wit” be omitted, the loading, 
- which is the firſt member of the ſentence, is alleged to have taken 
place at London. Beſides, it is not material that it ſhould appear 


her arrival at that place the policy will be equally complied with, 


policy,” were put on board, 3dly, It is not neceſſary that the party 


ba the ſubject of an inſurance. If it were otherwiſe, policies 


CASES IN EASTER TERM 

There are two material facts in this declaration; one the promiſe 

to pay in caſe of a loſs, and the other that a loſs took place. To 
the latter of theſe no venue is aſſigned. And though it be true 

that the allegation of the promiſe having been made in an Engliſh 
county, will draw to it the cognizance of the other fact which 
took place out of England, provided a venue in England he 
alleged, yet it is neceſſary to allege a venue, as in the caſe of a 


| ' Bayley Serjt. contrg. 1ft, It ſufficiently appears that the good; 
were put on board at London. The ſeveral allegations of the 
loading t the goods, the value of the goods, the intereſt of the plain- 


apply to the whole, and may be conſidered as inſerted at the end 
of every branch. The averment is not the leſs certain becauſe it 


upon record that the goods were put on board at the place men- 
tioned in the policy. The meaning of the expreſſion in the po- 


laden on board the ſhip at the place mentioned in the policy; but 
whether the goods be firſt laden on board the ſhip before or after 


It may be material, indeed, in many caſes to repreſent to the under- 
writers at what place they were actually put on board. And the caſe 
of Hodg fon v. Richardſon was decided entirely on the want of a proper 
repreſentation. 2dly, It i is ſufficient to obſerve; that the declaration 
avers that 15 hogſheads of tobacco, © the goods mentioned in the 


inſuring ſhould have an- intereſt at the time of the policy being ef- 


be conſigned to him, and a reaſonable expectation has always beten 


.o& © goods thipped 0 or to be tipped” « could not *0 ran 
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che time ol making he "policy to lich "Many char points were conteſted in the 

the. averment of intereſt related, and the cauſe, and a verdict was found for the De- 
Plaio'iff brought the aQion for thoſe #ha, _— IP | 
were intereſted at the time, . 


| 4thly, 


IN TRE:FORTIETH-YEAR-OF GEORGE in. 


Achly, It appears that the Joſs: was on the high "Y and it is a 
general rule that the venue where the cauſe is laid draws to it 
the trial of all facts arifing abroad. In 6 Co. 47.6. a cafe upon 


a polioy of inſurance is mentioned which is preciſely in point. 
To: the ſame effect are Luv. 6 99. Aderton v. Alderton, 2 H. Bl. 


161. a and Neale v. De Garay, 7 T. R. 243. 


: * conſider of their opinion. | 1 
And on a ſubſequent day gave lane to the Plaintiff to o amend 


without colts. 


* 


8 


HIS» action was rd to recover eh ehetatty hich by the 
29 Elis. c. 4. on ſheriffs for extortion, 5 


At the trial before Lord E/don Ch. J. at the ſittings after Hi lary 


menced within a year, gave In evidence two writs, the one a 
capias ad reſpondendum iſſued on the 8th of November 1799, and 
the other a capigs per continuance iſſued on the 13th of the ſame 
month; the former of theſe writs iſſued within a year after the 
offence committed, but the latter did not: the D Defendant was 
ſerved with the latter writ only. The declaration was of Mi- 
chaetmas term. A verdi& was found for the Plaintiff. After the 
verdict was given, it was diſcovered and objected by the De- 
fendant's counſel, that the firſt writ had never been returned, and 
could not therefore be connected with the ſecond. On an affidavit 
of this fact a rule was obtained calling on the Plaintiff to ſhew 
cauſe why the verdict ſhould not be ſet. aide ang. A nonſuit be 
entered. . 18 5 CS 
Shepherd Serjt. 1 now v ſhewed cauſe, and contended, that as the. 
declaration i in this caſe was of the ſame. term with that, in which 
the firſt writ iſſued, namely, Michaclmas term 1799, it was not 
neceſſary that it ſhould have been returned. in, order to ſupport. 
the action; for although in Harris v. Moolſord, 5.7. R. 617. it 
was held e that the firſt of two writs iſſued in that caſe 
ſhould appear to have been returned in order to ſave the ſtatute. of 
limitations, yet it was to be obſerved that there the declaration 


The Court inclined to think the declaration bad, but took time 


term, the Plaintiff, in order to ſhew that the action was com- 


was not delivered within a year after the firſt writ iſſued; whereas 
in Panſons v. King, 7 T. R. 6. the Caurt held, that if the Plaintift 
declare any time within a year after a writ iſſued in time to fave | 
1* | | Bio M his 
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In a penal 
action a ca- 


pias ad re- 


JSpondendum 
iſſued within 
a year after 
the offence 
committed, 
but never 
was ſerved 
on the De- 
fendant or 
returned; 
after the ex- 
piration of 
the year, but 
in the ſame 
term, a capias 
per continu 
ance iſſued 


and was duly 


ſerved and 
returned; 
the declara- 
tion was of 
the term in 


which both 
writs iſſued. 


Held that the 
firſt writ net 
having been 
returned 
could not 

be con- 
nected with 
the ſecond ſo 


as to ſopport 


the action. 
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. ant be to ſeize *:ſtolen- . 145 wb + officer Ae de hend out not obere bees ſtolen, he is 
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1800. his action, it need not be ſhewn that ſuch writ was returned, He 
6 daid that this caſe, therefore, might be pains as if Fame ſon 


STANWAY 
5 had never iſſued at all. 


woke Bayley Serjt. contre, relied on Harris'v, Woo Ford,; and obſerich 
that in Parſons v. King, as one writ" only had iflued and the 
Plaintiff had declared within a year, it muſt be underſtood that he 
had declared on that writ; whereas in the preſent caſe, as the 
Defendant had been ſerved with the ſecond writ only, it was 
evident that he could only have appeared to the ſecond writ, and | 
that the Plaintiff muſt be taken to have declared. upon that writ 
only. He added, that this very point had been decided in this 
Court! in a caſe of Field qui lam v. Carrol, M. 32 Geo. 3. before 

oh Eyre Ch. J. who nonſuited the Plaintiff on a ſimilar objection, 


„ Court agreed that the diſtinction between the caſes cited 

* proceeded on the circumſtance of two writs having iſſued in the 
former and one only i in the latter; and held, that if two writs be 

„ wette ifſued, one within a year after the offence committed and the 
7X other not, it is neceſſary that the firſt writ ſhould be returned in 
ee order to nat it with the ſecond, and thereby make the action 
ere e appear to have been commenced i in due time. 
The objecdion, however, not having been taken till after the 
verdict had been given, the Court refuſed to enter a nonſuit, but 
made the rule, abſolute for a new trial. 


1 „ ſ. Price v. MasseNGER and Another. 


If an officer rESPASS for ſeizing and taking a quantity of moiſt ſugar, 


10 60 = 1 anda quantity of tea, and nails of the Flaintiff, and for aſ- 
to the war- ſaulting and impriſoning his perſon, and for carrying the Plaintiff, 


rant of 1 
of — together with the above goods, before a juſtice of the peace, under 


ne wee colour and pretext that part of the faid goods, to wit, the ſugar 


warrant be 


by N had been before then feloniouſly ſtolen from ſome ſhip in the 


; 3 Thames, and had been found concealed in .certain premiſes of the 
demand of « | Plaintiff i in which he carried on his trade and buſineſs of a grocer. 


peruſal of There was a ſecond count for aſſaulting | and impriſoning the 
according to P laintiff generally, and : a - third for ſeizing and 1 away his 
e wee, 


4 — 


-C 


— 1 6 0 


If the war- 


3 the proven, of 24. 75 Ay. 4. a | | 5 | | 
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IN Thi 
The Defendants pleaded not guilty as to all but TI away 
a tea and nails, as to which they ſuffered judgment by default. 
This cauſe came on before Lord Eldon Ch. J. as well to try 
the iſſue joined, as to aſſeſs damages upon the judgment by default 


was in ſubſtance as follows: The Plaintiff was a grocer living on 
the Surry fide of Weſtminſter bridge, and the Defendants two con- 
ſtables of one of the police offices in Weftminſter. On the 2d of 
Abril 1799 an information was exhibited againſt the Plaintiff. at 
the police- ollice, upon which the following warrant was granted. 

4 Surry and Middleſex to wit. To all conſtables and other his 
Majeſty's officers of the peace whom theſe may concern, Whereas 
complaint upon oath hath been this day made unto me one of his 


that there was lately ſtolen from ſome ſhip or veſſel lying in the 
River Thames a quantity of ſugar and that there is juſt cauſe to 
ſufpe@ that the ſaid ſtolen goods are knowingly concealed or de- 
poſed in the ſhop warehouſes outhouſes yard or premiſes belong- 


Coads Rot on the Surry fide of Weſtminſler bridge nearly oppo- 
ſite to Alęy's theatre, theſe arg therefore to require you forth- 
with to make diligent ſearch in the day time in the ſaid premiſes 
fuor the ſaid ſtolen goods, and if you find the ſame or any part 
thereof that then you ſecure the ſaid goods, and bring the perſon 
or perſons in whoſe cuſtody you find the ſame before me or ſome 
other of his Maj eſty s Juſtices of the peace to be examined and 
dealt with according to law. Given under my hand and ſeal the 
ad day of April 1799, P. Colguboun.“ On the ſame day on 
which the warrant iſſued the Defendants went to the Plaintiff's 
| "ow and finding-ſome ſugar of a particular quality ſelling under 
prime coſt, and a bag of nails and two parcels of tea of which 
no ſatisfactory account was given, ſent to the office requeſting i in- 
ſtruQtions-for. their conduct reſpecting the tea and nails which 
were not mentioned in the warrant; upon which they were or- 
dered by: the magiſtrate to bring the ſugar, tea, and nails to the 
. office. This they accordingly did, and at the fame time carried 
| -the Plaintäff before the magiſtrate, who diſcharged him for that 


having edel the next morning, and no 1 evidence 
having been produced againſt him, he was diſcharged altogether, 


8 FVV rant 


at the We efiminſter ſittings after laſt Hilary term. The evidence 


Majeſty's juſtices of the peace for the ſaid counties by Henry Naſh 


ing to and occupied by Price and Co. ſituate the ſecond houſe in 


and his property was after wards reſtored. It was proved that * 
the Defendants bad conducted themſelves with great civility = 
"wards the Plaintiff, Lord Eldon directed the = y that the wat- 


"a9. 
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day, but deſireck him to attend the next morning. The Plaintiff 
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rant was no o juſliication as to any e but the e aſſault, impriſon. 
ment, and taking the ſugar, and that the verbal orders of the 
magiſtrate under which the Defendants ſeized the tea and nails 
would not avail them. For the Plaintiff, however, it was inſiſted 


that even the aſſault, impriſonment, and taking the ſugar under the 


circumſtances of the caſe, were not juſtified by the warrant: on the 


other hand, it was contended that they were juſtified by the war. 


rant which was granted by virtue of the bum-boat act (a); and that 


at all events a copy of the warrant ſhould have been demanded  Pur= 


ſuant to 24 Geo. 2. c. 44. His Lordſhip having deſired the jury to 


diſtinguiſh the damages incurred by the ſeizure of the tea and nails, 
from thoſe incurred by the aſſault impriſonment and ſeizure of the | 


ſugar, a verdict was found of a for the oa and 70 * for oh 


iter. | 


N cans Waile d been moved for ailing) on tie Plaintiff to ſhew 


cauſe why this verdict ſhould not be ſet aſide, it was granted as 


to the 707.” the Court intimating an Dey that as to the ie gol 


8 2 verdict ceuld not be diſturbed. 3 


i. Shepherd and Beſt Serjts. now handed Sue: The main in objeftion 


do the Plaintiff's recovery is, that-no demand was' made 3 


of the warrant under which the Defendants acted, purſuant to 


24 "Geo. 2. c. 44. But no officer can avail himſelf of that 
objection, unless he ſhewethat he has acted i in obedience to the war- 


rant of a magiſtrate, her Lord Mangfeld, Dawſon "ena ee 
| Clarke, cited Uh Bur. 1767; whereas in this caſe the Defendants 
exceeded the authority delegated to them by the” magiſtrate. 


Where the warraft itſelf authoriſes others to act in a matter 


not within the juriſdiction of the magiſtrate, be -18-perſonally 
reſponſible 3 ; but where an officer exceeds-His authority, the ma- 


giſtrate Who gave that authority is not- Hable for ſuch excek, 


Here the warrant was to ſeize ſtolen ſugar; and the' officers were 


bound. at their peril to ſeize-ſtoken Lugar" or none at all. In the 


caſe of Boote v. Cooper, cited 1 T. N. 535. where the warrant was 


to, enter and earch for concealed” goods, it was'rightly held that 


the officer was Juſtified i in enteting andfearching, though no con- 


(a) 2 Gro. 1.5 e. 28. 2 A. which enadts, | day: time; andif any fuch merchandizes &. 


| that it-ſhall be law ful for any quſtice-of the hall be found therein, to cauſe the ſame ts 


peace, pon information on oath, that there be, de poſited in, ſome, place of ſafety, aud 
zs cauſe to ſuſpe& that any merchandizes Ge,. alſo to Fauſe the perſon i in whoſe houſe &. 


2 (ſoſpected to have been; ſtolen or unlawfully the ſame mall be ſoung, to be brought be- 
came by, or taken from:ſomeghip or veſſel fore him; and if ſuch perſon. ſhall not give 
In the river Thames) are, concealed in any a ſatisfactory account how he came by the 


dwelling: houſe, warehouſe, Se. by warrant ſame, he ſhall be Wangen guiley.0 of a miſ- 


under his hand and ſeal, to cauſe eyety ſuch! hs ao + 


dwelling: houſe, Sc. 40 be ſearghed.in, ie 1 . 
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* goods were found, that being no exceſs of authority 3 but- 
in Entick . Garrington, 2 Wilſ. 286. De Grey Ch. J. ſeems to 
have conlidered that an officer who, under a warrant / to ſearch for 

goods, ſhould ſeize the goods of the owner of the houſe; 
N not "44 within the protection of the 24 Geo. 2. c. 44. Sup- 


tion in which 
Though the warrant ſpeaks of ſugar depoſited or concealed, yet 
the word“ depoſited” when applied to ſtolen goods, muſt mean de- 


with the word 5 conceaed.“ 
deore to che warrant, it is altogether immaterial whether the 


magiſtrate are both juſtified; if illegal the magiſtrate alone is 
reſponſible. , It would be highly dangerous to allow the officer 
to exerciſe his judgment whether the Warrant directed to him by 


impoſiible, for. them to. aſcertain whether, the 4 5 they found 
was ſtolen or not, or how much of it was in that predicament. ns 
Lord ELpox Ch. 58 The ground upon which I have formed 
my opinion in this caſe may. be ſtated i ina very few words. The 
public ; intereſt requires that officers who really act i in obedience to 
the warrant of a magiſtrate ſhould. be protected. In ſuch caſes, 
therefore, the law has provided that the remedy of the party. 


granted a warrant without having juriſdiction, as where the war- 
tant which he has granted i is improper. The ſtatute provides that 


| in obedience to any warrant of any juſtice of the peace, unleſs a 
demand bath been made of a copy and peruſal of the warrant; 


hall be brought againſt ſuch officer for any. ſuch cauſe as afore- 
aid, without making the Juſtice A Defendant, A verdict ſhall be 


dition .1 in ſuch juſtice;” and If ſuch action be brought Jointly 
F ſueh i juſtice and alſo againſt ſuch officer, on proof of ſuch 
5 8 92 warrant, 


% 
— 


\ 


poſing the warrant itſelf to be legal, Rill the Defendants have not 
executed it according to its true ſpirit; for they were not to de- 
aide wWantonly that any ſugar found in the Plaintiff's houſe was 
ſtolen ſugar, but to exerciſe a ſound diſcretion. - Now the ſugar 
ſeized by the Defendants appears to have been expoſed in a ſitua - 
no man would place goods ſubject to ſeizure. 
| poſited for the purpoſe of concealment; e n as it is connected 
"Cockell and Bayley Serjts. contra, a If the officers ated i in {TY 


warrant were legal or illegal ; for if legal the officers and the 


the magiſtrate were good or not; it 18 his duty to obey. The 
warrant in this caſe only aſſer ted chat there was ſtolen ſugar | in the. 
Plaintiff? 8 houſe, and ordered the officers to ſeize it; now it was 


grieved. ſhall be confined to. the magiſtrate, as well where he has 
no action ſhall be brought againſt an officer for any thing done 
and that in caſe, after compliance with ſuch demand, any action 


- ven for the Defendant, oe notwithſtanding any defect of juriſ- 


161 
1800. 


Prics 
\ 
MESSENGER 
and Others. 


a . 


Nest enen 


and Others. 


fore is, Whether the act of the officer were done in obedience to 


5 legiſlature. If this be ſo, it is ſufficient for the Defendant to ſay 


fendant to judge of its legality. If he executed it in the only 


in obedience to the warrant? Whether the warrant were legal or 


proper warrant in a caſe over which he has juriſdiction, as if he 


. act, I think it reaſonable to ſay that the Defendants in this caſe 


Warrant itſelf were legal or illegal. Now ſuppoſe i it to have been 
legal : the officer acted with as much preciſion in the execution 
of the warrant, as the Juſtice in granting it. If the information 


in it, he acted in obedience to at: and having done ſo, he is en- 
titled to avail himſelf of the protection of the act. W hether the 
warrant would have afforded 4 defence to the 27 2 or not I a 
: give no opinion. | 


-houſe, directs the Defendant to ſeize them. Vnder ey circum- 


cz to hit Warrant, and therefore to come. bin the, protection of 


CASES IN EASTER TERM 


warrant; the jury ſhall find for the officer * g any 
ſuch defect of juriſdiction as aforeſaid.” The act therefore takeg 
it for granted, that an officer may be faid to act in obedience to 
the warrant of a juſtice of the peace, though ſuch juſtice had no 
juriſdiction, and though the warrant be an abſolute nullity. Fox 
it is as much a defect of juriſdiction, if the juſtice grant an im. 


had no juriſdiction over the caſe at all. The only queſtion there. 


any warrant of any juſtice of the peace? And conſidering the 
nature of the protection intended to be given to officers by this 


acted in obedience to the warrant within the meaning of the 


that no demand of a peruſal and copy of the warrant was made, 
whether that warrant on production would have afforded a defence 
or not. It was not agreed' by the Plaintiff's counſel whether the 


given to the [latter was inſufficient to enable him to deſcribe the 
goods with certainty, the former was unable to aſcertain with cer- 
-tainty what goods he Was directed to ſeize. Then ſuppoſe the 
Warrant to have been illegal, it was not competent to the De- 


way in which i it was capable of being executed, namely, by making 
it attach on all goods which fell within the deſcription contained 


HEATH J. The only queſtion i is, Whether te conſtable ated 


not, we are not called upon to decide. When this Defendant 
ſeized the teas he was not acting in obedience to the warrant; 
but when he ſeized the ſugars he was. The warrant, after ſtating 
that certain ſugars had been ſtolen, and that there was reaſon to 
ſuſpect that the ſame were concealed or depoſited i in the Plaintiff” $ 


ſtances, he-could not act otherwiſe than he has done. 5 
Rooks J. The Defendant appears to me to have ated | in obedi- 


; bg” | 
* Ss 
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che Ratute. 
proceeded againſt the juſtice: but as he has choſen to abandon 


that remedy and to proceed againſt the conſtable, he is only entit- 


jed to a verdict for ſuch damages as aroſe from that ſeizure which 


. was not made 1 in obedience to the warrant. 
Verdict to be entered for the Plaintiff for 3o/. only. 


DickkR v. Apaus, Executor. 


| ſromr4ros aſumpſit. rt. The Befendatt pleaded firſt non 92 


fit; ſecondly, non aſſum pit infra ſex annos ; and thirdly, a ſet-off. 
On the firſt plea iſſue was joined; and to the two laſt there was a 


demurrer. No joinder in demurrer having been put in, the Plain- 
tif figned judgment. After this a writ of inquiry of damages on 
the two counts 4 which emen had gone by default was 


executed. 
A rule wm was tige upon a fortnet day to ſet aſide this 


writ of inquiry, and all proceedings thereon, for irregularity; be- 


cauſe, as iſſue was joined on non afſumpfit, the Plaintiff ſhould have 
entered the” iſſue and awarded jury proceſs as well to try the ifſue 
Joined ae 2s to inquire of the wg on the anal judg- 
ment. „„ | ö 
Se Sage now ſhewed cauſe "paint the rule, and Lens 
Sent. 1 in ſupport of it, cited Ti4d's Pra. K. B. 795. ed. 2. (a) 


De Court were clearly of opinion that as an iſſue was joined 
vpon the record, the Plaintiff ought not to have executed a writ of 


2 on We: two 1 on which ee had gone by default. 
Rule . 


1 TY 


5 3 


rums, Aﬀſignce, Kc. . cls rür, One, &c. 


SH1s was an application to Aha the Defendarit out of the 
cuſtody of the warden of the Fleet as to the execution in 
this caſe, becauſe: there was no judgment docketed and entered on 
the rolls of the Court whereon to found the writ of execution, 

_ Bayley Serjt, 1 in ſupport of the rule. To | | | 

| Shepherd Serj t. contrd. © 58575 


The Court” rejected the application, ſaying it e unpre ce- 
dented, | mo 


Nh or. II. Vu 


Pd 


If the warrant were illegal the Plaintiff might have 
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If iſſue be 
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judgment be 
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default upon 


the cwo 
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on which he 
has judg- 
ment, but 


muſt award 
jury proceſs, 


tam ad. tri. 
andum quam 


ad inquireu- 


dum. 


May 26th. 


The Court 

will not dif- 
charge a pri- 
a. Lge 
execution, 

becauſe there 
is no judg- 


ment againft 


him docket- 
ed and en- 
tered upon 
the rolls of 
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1800. 
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A Warranty 
eto depart 
with convoy 


is not com- 


plied with, 
unleſs ſail- 
ing. inſtruc. 


tions be ob- 


tained be- 


fore the ſhip 


leaves the 
place of ren- 
dezvous, if - 


by due dili- 


gence of the 


maſter they 
can be then 
obtained. | 


| under weigh, but had not entirely quitted the, roadſtead until about 


the Trident frigate-to-bring up ſuch, veſſels as did not weigh anchor 
with him; that about: one o:clock of the ſame day the captain of 
its Golden Grove repaired. on board, and got under weigh, at 
Ws 9 Which time the Tr rident had alſo, got under weigh, and. both the 


125 — 2 even doubtful whether he could overtake the latter; that on the 
dert day, between Io and 12 O clock in the forenoon, the captain 


| underwrote a policy of inſurance on the Golden Grove, at five 


to the place of rendezvous to join sone x. and warranted to fil 


Grove never received her ſailing inſtructions, and therefore had 
not fulfilled the warranty to depart with convoy. It now appeared 
that the Golden Grove arrived at Spithead about nine o'clock in the 

morning of the 1 Sth November 1795 ; that ſhe came round under 
the care of the firſt mate, the captain himſelf. being -on ſhore at 


tions were delivered at Portſmouth to all ſuch ſhips as applied 
regularly for them, and that the captain of the Golden Grove pre- 
vious to her arrival made enquiry concerning ſailing inſtructions, 
but found that they could not be obtained until the ſhip was 
actually in ſight; that on the 15th of November, by day- light, 
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ANDERSON b. PirchER & Un. 


. 5 was an action for money had and received to the uſe of 
the Plaintiff by the Defendant's wife, before her! inter marriage 

with the Defendant. 
This cauſe was tried bekore Lord Eldon 2 J. and a ſpecial jury 
at the Guildhall ſittings after Hilary term, when the following caſe 
appeared in evidence: On the 31ſt of Ofober, 1795, the Plaintif 


guineas ßer cent, © at and from London to all or any of the Je of 
India iſlands, Jamaica and St. Domingo excepted, with leave to go 


from thence with convoy, for the voyage.” The ſhip having been 
loſt ſoon after ſhe failed from Portſmouth, the Plaintiff paid 
2841. 5 4. under the policy. To recover back that ſum the preſent 
action was brought, the Plaintiff being of opinion, that the Golden 


Portſmouth ; that on the day preceding (the 1th) failing inſtruc- 


Admiral Sir H. C. Chriftian, the commander of the convoy, got 


four o'dlock in the evening; ; that when he got under fail he left 


". admiral 8 ſhip and the 7 ident had then proceeded fo far, that 
i was clear the Golden Grove could: not overtake. the former 
ſoon enough for the captain to go. on board that night, : and it was 


olf 
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of the Golden Grove, being then only a quarter of a mile from the 
2dmiral's ſhip, went on board her, and obtained ſailing inſtructions; 
that ſoon afterwards the Colden Grove was loſt, having been, from 
the time of her departure to that of the loſs, under the protection 


under ſome circumſtances failing inſtructions might be diſpenſed 
with, yet that this did not appear to be a caſe of that kind; that 
the Golden Grove did not appear to him to have departed from the 


time enough to obtain ſailing inſtructions, or if ſhe had arrived time 
enough, her captain had not uſed the neceſſary endeavours to obtain 
them before he ſailed. The jury found a verdict for the Plaintiff. 
Early in this term a rule 2% for a new trial Was obtained, in 
ſupport of which affidavits of the Defendant's attorney, and of 
ſeveral naval men, to the following effect, were filed: That the 
point upon which the verdict had proceeded was a matter of ſurprize 
upon the Defendant, it having been underſtood that the cauſe 
would be tried on the ſingle queſtion, Whether ſailing inſtructions 
had ever been obtained? that it is the conſtant: practice for com- 
manders of convoys to give failing inſtructions to. veſſels which ſail 
under their protection, after leaving the place of rendezvous, and 
that ſuch veſſels are always underſtood to depart with convoy; that 
failing inſtructions are never given to the captain of any veſle] until 
the veſſel is in fight; that when the Admiralty directs the com- 
mander of a ſhip of war at Spithead to take under convoy a fleet 
bound to the weſtward, he is generally inſtructed to put to ſea 


to the ſhips. in the Downs to come round to Spitbead; and, that 
as ſuch ſhips frequently do not arrive until the convoy is under 
weigh, and are often preyented, by blowing weather, from getting 
their failing inſtructions at the place of rendezvous, it is uſual 
for their captains 0. obtain chem the firſt time, the en ve is 
brou nt to at ſea. Git, ; N Nen 

Sbenberd Serit; in Ss ks af; hy 8 ba aids wand 


Court upon a former oeccaſion in Webb. v. Thompſon (a), they would 
not interfere, unleſs they entertained very great douhts upon the 
queſtion ; contended, that the Golden Grove was not. within any 0 
the exceptions to the n rule, Which bead uss en 


(34) Aue, vel. i. p. 5. 


of the convoy. Lord lden directed the jury, that although 


place of rendezvous with convoy, fince ſhe had either not arrived 


thirty hours after the wind has been fair, with a view to give time 


; Aten obſerving, that as the facts of this caſe had been before the 
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tions in order to the fulfiliment- of a warranty to depart with 
convoy; and that conſequently, as ſhe had not abtained them 
before her departure from the place of rendezvous, ſhe had not 
fulfilled the warranty in this policy; that in this caſe the com. 
mander of the convoy was ready to have given failing inſtructions, 
had they been applied for; and that, if ſuch a latitude as was 
_ contended for was to be allowed, it muſt hereafter be deemed 
ſufficient if ſhips obrain their failing inſtructions the day before 
their arrival at the port of diſcharge. 
Beft Serjt. in ſupport of the rule. Although the Golden Grove 
had not obtained ſailing inſtructions on the 15th, when ſhe departed 
from Spithead, yet ſhe received them early enough on the next 
morning to conſtitute a departure with convoy within the ſpirit 
of the warranty. The words of the warranty do not require that 
failing inſtructions ſhould be obtained, and therefore a greater 
latitude may be allowed than in a conſtruction of the very letter 
of the warranty. Uſage of trade has been conſtantly admitted in 
te conſtruction of warranties to depart with convoy; thus, if a ſhip 
depart from the port of London and join convoy at Port/mouth or 
the Downs, it is a ſufficient compliance with the warranty to depart 
with convoy (a). Uſage therefore may be admitted in the preſent 
caſe, to ſhew that falling inſtructions are not neceſſary till the ſhip 
has actually put to ſea. No cafe has been cited to ſhew that they 
are neceſſary at the time of breaking ground ; if they be obtained 
as ſoon as they become neceſſary for the protection of the ſhip, it 
is ſufficient ; and, as the commander of the convoy in this caſe 
gave failing inſtructions to other ſhips at the ſame time that he 
gave them to the Golden Grove, it appears that he conſidered it 
ſufficient for their protection to deliver them at that time. It may i 
be contended that the caſe of V/Foria'v, Cleeve,'2 Str. 12:50. Park's 
Hiſur. 348. is diſtinguiſhable from this; for there it was impoſſible 
to get failing inſtructions. But Veabu v. Wilmot, Park's Infur. 341. 
note à. is in point, for there failing inſtructions were not applied 
for till aſter the convoy was under ſail. No neglect is imputable 
to the captain in this cafs; he applied for his ſailing inſtructions 
before the Golden Grove arrived; but was refuſed them; ſhe actually 
did arrive on the morning of the 1 5th, before the convoy had 
left the place of rendez vous ; but, as the convoy was then under 
- ail} it ma . have been dangerous for him” to I: Vet 4 boat, On 


yy ee nen (a) Vils ante, p. 115, 
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the morning of the 166th the Giling inſtructions were | hd 
without any inconvenience having ariſen from the waut of them, 
the ſhip having remained the whole time under the protection of 


the guns of the onyx. 


The opinion of the Court was now delivered by 
Lord ELDoN, Ch, J. This action is brought to recover back 
284/ 55, paid by the Plaintiff as under-writer of a pdlicy on 


the ſhip Golden Grove, to the Defendant, the aſſured in that ; 


policy, under the ſuppoſition that the loſs which happened was 
within the terms of his undertaking. He now ſays, that on a 
better examination of all the circumſtances attending that loſs, he 
finds he was not liable, as he had erroneouſly ſuppoſed, and there- 
fore, that the money which he paid to the Defendant under a miſtake 


may be recovered back by him. This is a caſe in which the convoy . 


appointed by government was ready to give failing inſtruQions at 
the place of rendezvous, to all ſuch veſſels as were ready to receive 


them, And it appears to me, that if the captain of the Golden 
Grove had. been on board his ſhip at nine o clock in the morning, 
when ſhe arrived, he might have obtained filing inſtructions from 


the frigate before he left the place of rendezvous. In point of 
fact, however, the admiral was under weigh before the Golden 


Grove arrived, and the. frigate was under weigh before the captain 


was on boayd. It 1 ls clear alſo, that the captain of the Golden Grove 
could not have gone on board the admiral that night, and it was 
very doubtful whether he could have gone on board the frigate. 
The queſtion for the Court to decide-is, Whether a new trial 
ſhould be granted, the jury having determined that, under all the 
circumſtances of the caſe, the warranty was not complied with ? 
Conſidering that the caſe came to trial chiefly on the queſtion, 
Whether or not any failing inſtructions were ever obtained by the 


Golden Grove? and that the Deferidant was ſomewhat ſurpriſed by 


the'point raiſed at the trial, reſpecting the time at which the failing 
inſtructions were obtained, I ſhould wiſh a new trial to be granted, 


if I could ſee any propoſition of law to be ſtated to a jury in the 
But it ſeems to me, as well from the aſſida- 


| Defendant! s favour. 
rits as the evidence, that the Defendant would not be entitled to 
retain a verdict if he ſhould obtain one. The policy contained 
this 3 That the ſhip ſhould be at liberty to 80 to the Place 
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of rendezvous to join convoy, and that dhe: ſhould ſail from thence 
with convoy for the voyage. It is now too late to ſay that this 
warranty is not to be expounded. with due regard to the uſage of 
trade. Perhaps it is to be lamented, that -in policies of inſuranee, 
Parties ſhould not be left to expreſs their own meaning by the 


terms of the inſtrument. This ſeems to have been the Opinion of 


Holt (a). It is true, indeed, that Lord Man. 
feld, who may be conſidered the eſtabliſher, if not the author, of 
a great part of this law, expreſſed himſelf thus: Wherever yon 
render additional words neceffary and multiply them, you allo 


multiply doubts and criticiſms (5).” Whether, however, it be not 


true, that as much ſubtlety is raiſed by the application of uſage to 
the conſtruction of a contract, as by the introduction of additions] 
words, might, if the matter were 7e integra, be reaſonably queſ 
tioned. If, therefore, the queſtion before us be ſtill undetermined, 
the inclination of my mind will be to adhere to the letter of the 


contract; and 1 feel the more diſpoſed to do ſo, ſince it appears 


Moſt clearly, from the affidavits which have been produced, that no 
man of the higheſt experience in the navy can aſcertain, by any 


reference to uſage, what other interpretation ought to be adopted. 


The firſt queſtion is, What is the meaning of the words, * departing | 
with convoy t Do they mean departing with failing inſtructions 
in all caſes ? or, Do they mean departing with ſailing inſtructions 
in a caſe circumſtanced like this? It is clear that failing inſtruc- 
tions are not neceſſary in all caſes: but the deciſions authorize me 
in ſaying, that in general caſes they are required; and if that be ſa, 
I do not find any thing in the circumſtances of this caſe which can 
bring it within any of the exceptions to the general rule. In H- 


Bert v. Pigou (e), Lord Mansfield laid it down generally, that 
ſailing inſtructions are eſſential to convoy. Mr. Juſtice Willes, in- 


deed, entertained doubts upon the ſubject; and Mr. Juſtice Buller 
deelined giving any opinion upon that point. In that caſe, how- 
ever, it was not neceſſary to deeide whether failing inſtructions were 
eſſential or not; for though Captain Mann had neglected no means 
of obtaining failing inſtructions from the Gloriews, yet it did not 
appear, upon the firſt trial, that the Glorieus \ was a convoy appointed 
by government, and therefore the Court was obliged to hold that 


che * was not fulfilled. 461 is true that it was determined 19 


04 Labalic's caſe, 2 Salk 443: Ny WT In Lilh v. Ever, Dog. 74 
* Park's Hofer 9. ne a 75958 
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3 22 v. Cleve, where the convoy. was appointed by govern- 
ment, that ſailing inſtructions may be diſpenſed with where no de- 
Fault appears on the part of the maſter, It being once decided, that a 
convoy within the terms of the policy-means a convoy appointed by 


can be obtained. The value of a convoy appointed by govern- 
ment, in a great meaſure ariſes from its taking the ſhips under con- 


trol as well as under protection. But that control does not com- 
mene until ſailing inſtructions have been obtained; nor can it be 


that rule which requires that the convoy ſhould be appointed by 
government, ſhews the neceſſity of having failing inſtructions; ; 
ſince without them the ſhip does not ſtand in that relation or under 
thoſe cireumſtances in which ſhe can take the full benefit of the 
government convoy. If the fleet be diſperſed by a Lori, how is 
the to learn the place of rendezvous? If it be attacked by the 
enemy, how is ſhe to obey ſignals? In ſhort, what communication 
can the protected have with the protecting force? It has been 
contended, that if ſhe be under the protection of the guns it is ſuf- 
f ficient. But will it be contended that, provided ſhe be under the 
protection of the guns at her departure, though failing. inſtructions 
be never obtained during the voyage, or not till the laſt day of the 
voyage, the warranty is. complied with? Either failing. inſtructions 
are not neceſſary, or, if they be neceſſary, they mult be ſo at ſome 
given period, and can only be diſpenſed with in ſome particular 
caſes. Then can any other period be aſigned but the- beginning 
of the voyage? Some of theſe aflidavits ſay, that if the ſhip has 
obtained her failing inſtructions at any time before ſhe is loſt, it is 
ſufficient ; but that ſhe muſt obtain them before ſhe is loſt. Are we 
then to depart from the terms of the contract between the under- 
| writer and the aſſured, in order to let 1 in a conſtruction which is at 
variance with the reaſon on which that contract i is founded? Let 
us conſider the exceptions to the general rale which have been 
admitted. ReſpeQing Victoria v. Cleeve there can be no difficulty, 


was no default in the maſter, and that no aQivity of his could have 
procured failing inftruQtions, he having come out of the port of 
Fleckery in obedience to the ſignal of the convoy then off that port, 
a having been prevented. from receiying Ailing inftruQions be- 
fore 


government, it ſeems to follow of neceſſity that the ſhip muſt depart 
with ſailing inſtructions, if by the due diligence of the maſter they 


enforced other wiſe than by their means. Indeed, the reaſon of 


fince the very ground of the decifion-in-that caſe was, that there 
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1800. fore 15 loſs of the ſhip, by the roughneſs of the weather, In 
1 RR Webb v. Thompſon, Mr. Juſtice Buller, with the aſſent of the Court, 
BE 7 ſtated, with reference to a caſe ariſing out of the loſs Which hap- 
ah pened to this very ſhip, that, generally ſpeaking, unleſs ſailing in- 
1 ſtructions were obtained the warranty is not complied with; and 
the Court did not, at that time, ſee any circumſtance by which this 
| caſe could be taken out of the general rule. The late Lord Chief 
7 Juſtice of this court, in his note- book, makes this obſervation on the 
caſe of Mebb v. Tbonzſon: ( It ſeems to me that the ſingle queſ- 
tion is, Whether the ſhip departed with convoy? In fact the 
failed with the fleet. Admiral Chriſtian diſtinguiſhed accurately 
1 between ſhips under protection of the fleet and ſhips under con- 
% vo. All friends are protected while they are within reach of 
| protection; but ſhips under convoy are, according to him, ſhips 
% under control who can be ſpoken to in a language which they 
: underſtand, They control them would fire at them, if they 
0 miſbehave. The fact ſettled that it would raiſe the premium, 
would decide. It may make a difference in the premium, whe- 
e ther the ſhip be under protection without control, or under pro- 
& tection and control. It is neceſſary to inquire, therefore, whe- 
« ther ſhe got ailing inſtructions (which is the mode of putting 
< herſelf under convoy), and when? It may ſeem a hard caſe to 
00 take advantage of a ſlip, but the nature of the contract i is an an- 
ſwer. It is a contract founded i in the conſideration of premium 
by eſtimated by the riſk.” | Taking into conſideration the way in 
which the premium in theſe caſes is eſtimated, can we ſay that the 
underwriters have had the full benefit of the undertaking of the 
aſſured to depart with convoy, when in fact it was a mere matter of 
chance whether the Golden Grove would, under the circumſtances 
of her actual departure, ever be able to procure failing orders or 
not? The preſent caſe may indeed be decided without affecting 
the caſe of any other ſhip which failed with that convoy; 7 | lifice; if 
the captain of the Golden Grove had gone on board the frigate at 
nine o'clock in the morning of the 15th, he might have obtained 
+: Failing inſtructions, and that he did not do ſo,was his neglect. In the 
| "caſe of Veedon v. Wilmot failing inſtructions were not obtained; but 
I” It appears that they were applied for and refuſed while the convoy 
was in the Dozens, the place of rendezyous. The ſhip, therefore, 
departed with convoy from the place. oh, rendezvous, 1 in the ſtricteſt 
Tenſe of the word, Indeed, the Court i is bound to 1 chat where 
* i „ failing 
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failing inſtructions are, under ſuch circumſtances, refuſed by the com- 
mander of the convoy, they are ſo refuſed for the benefit of the trade 

which is to be protected by the convoy. It is very uſual to refuſe 
to give them till the fleet is out at ſea; and we know that La Motte, 


who was hanged for giving intelligence to the enemy, got poſſeſſion 


of the ſailing inſtructions in conſequence of their having been given 
before the departure of the fleets, It is clear, therefore, that a ſhip 
is not. bound to obtain failing inſtructions in the. place of rendez- 
vous at all events; but if they can be obtained by due diligence ſhe 
is bound to obtain them, becauſe it then appears that the convoy 
appointed by government decides, that under all the circumſtances of 


the caſe, the place of rendezyous is the place where they ought to 


be obtained. * he principle of lav which ſays that a convoy means 
a convoy: acting under the orders of government, muſt operate in 
favour of thoſe who, without any negle& of their own, are not able 
to cha failing inſtructions, becauſe they muſt obey the orders of 
that coοο vhich is ſuppoſed moſt capable, under all the circum- 
flances, of judging for the beſt. In a late caſe Lord Kenyon inti- 


mated a ſtrong opinion that failing inſtructions were eſſential where 


they could be had (a). Having now ſtated the exceptions to the 


general rule, it does not firike me that the preſent caſe comes with- 


in any of them. (His lordſhip then went through the affidavits.) 
It appears to be the conſtant uſage for the commanders of convoys 
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to give failing 1oftructions to all ſhips which depart under their 


protection, whenever applied for. But the queſtion in this caſe is, 


Whether the warranty, that the Golden Grove. ſhall depart with 
convoy from the place of rendezvous, has been fulfilled ? It may 


be the duty of a commander to give instructions at all times; but 


that will not vary the contract by which the aſſured undertakes 
| that the ſhip ſhall be ready to receive them at the place of rendez- 
| ous. It is ſtated, in one of the affidavits, to be the practice for 
the Admiralty. to give orders to the commanders. of convoys at 
Spithead, to get under weigh 30 hours after the wind has been 


fair, in order to give time for the ſhips in the Downs to. come | 


round; and that in caſe of hlowing weather it may not be in the 
power of the ſhips which come from the Downs: to obtain failing 


instructions previous to the convoy having ſet ſail. But if ſuch a 
0 e Wen, it will remain to be genden Whether it may 
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Igo. not be faid that the ſhip departed with' convoy as far as the oh 
Pray are? .cumſtances-of the caſe and due diligence. on the part of the maſter, 
IP would admit. With reſpe& to the caſe of a convoy being ordered 

E 7 ol to call off the ſeveral ports upon the coaſt, in order to enable ſuch 

| ſhips as may be willing to join; it is exactly the cafe of Victoria 
v. Cleve, where the ſhip being ordered by the convoy to leave 

the port without ſailing inſtructions, was excuſed on the ground ok 

. obedience- to the orders of the convoy. In this caſe the ſhip did 


come round time enough to have received her inſtructions at the 


place of rendezvous, had the captain uſed due diligence'i in applying 
For them. 'Not being able, therefore, to repreſent to myſelf any 
principle of law, which could be ſtated to a jury as a foundation 
for a verdi&'in favour of the defendant, T think that the caſe muſt 
be decided on the general rule, which ought not to be infringed 
on account of any N hardſhip which the Defentant may 
i __ toſtain, e D RT Ph 
Per Curiam. eee n ee bft t cke Plaintiff, 


\ 


5705 eee 

(in che HOUSE of LORDS.) 
Knut u. Haiszy, in Error. 
Athy - ans was an action on the caſe brought by the Plaintiff in 

Haw, —_— error in the King's Bench againſt the Defendant j in error, as 
they are 

picked - Rog Fg of and entitled to the tithe of hops within the pariſh of 
the bind. = Farnham in the county of Surry, for not taking away the tithe of 


And nouſage 


n _ Hops from a certain Ir in that aro Feel 11 Plaintiff Was 


No eee occupier. 4 | LE. 4% 

55 ſufficient 
ib ſopporrt The declaration conſifted of two counts. "The fiſt fited gene- 
Aa arealcom- ly the Plaintiff's occupancy of the cloſe in queſtion, and the 


poſition, 


$1061 ogy Defendant's right to the tithes; and that the latter neglected to take 


ence to a them away after they were duly ſet out. The ſecond varied from 
deed of com- 
poſition. the firſt, by averring that the tithe was ſet out © according to the 
uſage and manner of tithing 2 kops in | and N the = 
| 1 lawfully uſed. 
The cauſe was tried before Hotbam Baron and a ſpecial jury at 
hs Surry ſpring aſſizes, when a verdict was found for the Defend- 
ant, under:the direction of the learned judge. To this direction 
538 4 5 3 was tendered , flating that at the trial the counſel 
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for the Plaintiff; in error gave in evidence :—** That the Plaintiff 
in error, on the 1ſt of Auguſi 1795, was occupier of the cloſe in 
queſtion,” whereon hops were then growing, and that the Defend- 
aat in error was the farmer of and entitled to the tithe of ſuch 
hops; that within the pariſh and rectory of Farnham aforeſaid, 
for above 60 years before the 12th of July, in the fourth year of 
the reign of the late King James the Second, when the tithes of 
hops were not compounded for, the manner of ſetting out tithes 
of hops within the ſaid pariſh was as follows; that is to ſay, the 
oecupiers, owners, and proprietors of lands within che {ard pariſh 
planted with hops have uſed to ſet out every tenth row, whenever 
hops ha ve been planted in equal rows, and where the ſame have 
not been planted | in equal rows, every tenth hill of the ſaid hops 
ſo growing in the ſaid lands, and thereby to ſeparate and divide 
the tenth part from the other nine parts of the ſaid hops, and 
there to leave the ſame. ſtanding with the binds uncut, for the uſe 
of the impropriator of the ſaid rectory, or his leſſee or farmer for 
the time being to come upon the ſaid lands, and in a convenient 
time there to gut the ſaid binds of the-ſaid-tithe-hops ſo ſet out as 


That from the time when the occupiers uſed to ſet out their tithe 
in manner aforeſaid, till the year 1795, when the Defendant 
became farmer thereof, (being a period of 100 years, ) the tithe of 
hops was .compounded for throughout the pariſh at the rate of 
20. hy, the aere; That the Defendant is entitled to tithe of hops 


1793 the faid hops ſo then growing in the ſaid cloſe were planted 
in unequal rows. That, on the 17th day of Augu/t 1795 the Plain» 
tiff gave the Defendant. a notice that he was about to ſet out the 
tithe in kind; That in conſequence of a notice from the Defendant 
that he, would take his tithe in kind, the tithe thereof was ſet out 
accordingly in the ſaid cloſe. called Round Cigſe, by every tenth 
hill, leaving the binds uncut, and the tithe marked with a hole dug 
in the ground, and was fairly ſet out, and. all the hills not bearing 


hops paſſed over and not counted; That on the 2d day of September 


the tithe in queſtion was ſo {ct out,; That on the 20th day of 
Oftober following, the Plaintiff gave a notice in writing to the De- 
fendant to take away the ſaid tithe ſo ſet out as aforeſaid; That the 
e did not 1 the ſame. . but left the tithe ſo ſet out 


ſtanding 


aforeſaid, and to pick the ſaid tithe· hops and carry away the ſame; 


of the eloſe in queſtion, being field land; That in the ſaid year 


following the Plaintiff gave the Defendant notice in writing that 
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ſtanding with the binds uncut, incumbering the Plaintiff's land 


of hops may be fairly ſet out by the tenth hill; That ſuch letting 


out 1s the moſt convenient mode and leaſt liable to fraud, and the 


general. manner of manuring hop grounds is to ſpread the manure 


over the whole ground, for many hills will be weak, and many 


will die, and it is impoſſible to foreſee which; That hops will 


ſometimes intermingle on poles on the ſame. hill, but ſeldom be- 


tween one kill and another, and where they happen to do ſo they 
are eaſily ſeparated, and without any miſchief or injury thereto; 
That the manner of picking hops in the pariſh of Farnbam is not 
to pick them into meaſures of a buſhel each, but they are picked 


in the firſt inſtance into three ſorts, called the bright, the middling, 


and the brown, of different qualities and values, which three ſorts 
grow upon the ſame bind; vis. the bright are the fineſt and beſt, 


the middhng the next beſt, and the brown of inferior quality; 
the difference in value between the bright and the brown is in the 
proportion of 74. 105. for the bright, and 3. 37. for the brown 
per hundred weight; the hops are thus divided into three ſorts 
in the firſt picking from the binds into three different bags or 
baſkets at the ſume time, each containing upon an average eight 


or ten buſhels, and their reſpective contents are denoted by ſmall 
round black ſpecks: or ſtreaks made on the ſides thereof, at different 


diſtances; ; but the bags or baſſcets are not all of the ſame meaſure; 
| That the pickers pick in families, as it is called; vis. in parties, in 
unequal numbers; ſome of which families pick much quicker than 


others, but all ceaſe picking at the ſame time, either on account of 
the approaching rain, which would ſoon ſpoil the hops when 
picked, or at meal times; That the average price of picking to be 


paid by the planter is two- pence per buſhel to each family of pickers, 
ſeparately and diſtin from the others ; That hops, in the pariſh 
of Farnham, are never meaſured, the pickers being paid according 


to the quantity denoted by the ſpecks or ſtreaks aforeſaid ; but 
when the bags are full, or at the reſpective times of giving over 


work, the hops that are picked are immediately turned over from 


the bags into a ſurplice or ſheet, and carried from the ground to the 


oaſt to be dried; That it would be extremely prejudicial to mea- 
ſure them after picking, becauſe it would render it inconvenient to 


pick them into three ſorts, as aforeſaid, and in ſuch caſe it would 
_— 
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hijo would be bruiſed, and the bright hops turned to brown, to the 
great injury of the planter as well as the tithe owner himſelf; 
whereas by ſetting out the tithe by the hill, with binds uncut, in the 
manner above mentioned, the tithe owner, as well as the planter, 
may pick his hops into three ſorts, as aforeſaid, at his own convenient 
time, and enjoy all the other conveniencies above enumerated, as 
well as be enabled to take a tithe of the binds, together with the hops 


at the time of picking. IT alſo appeared upon the reading of the 
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anſwer of the Plaintiff i in error to a bill filed againſt bim by the ; 


Defendant in error in the court of Chancery, that the Plaintiff i in 
error had admitted, that he believed i it might be true that the in- 
trodudion and firſt cultivation of hops in the ſaid pariſh of Farn- 
bam and elſewhere | in this kingdom, were with reference to what 
is termed the 15 time of memory, modern, and within the time 


of memory. 


Judgment wide been given in We King's oY for the 
Defendant, in purſuance of the verdict (a), the Plaintiff brought his 
writ of error, and having annexed the bill of exceptions to the 


record,” and affigned the common errors, ſubmitted that the judg- 
ment below was erroneous, and that a venire facias de novo ſhould | 


af 1 


[ 


yo ane. for ihe 8585 among other Rrasous: . 


1124 | Altough 1 common law does in general preferibe; that 
1 ſhould be an uniform mode of ſetting out tithe, where no 
particular mode of ſetting. out is eſtabliſhed by cuſtom,” yet the 
cuſtom of a particular place may authorize. or require a different 
mode from that in general preſeribed by the common law, 
= ſuch cuſtom, be in itſelf reaſonable. / And it has never yet been 
decided, that the mode of ſetting out tithe of hops by the tenth 
meaſure, as contended for by the Defendant in error, is the only 
legal mode of ſetting out ſuch tithe, nor is the n mode 


contended for by: the Plaintiff in gran unreaſonable. . 


1a TY 
* 2. It. "hap been determined, chat the tenth land t grain may 


F be {et out Aandiog for the tithe of grain, Stebbs,.v 
| Moary, 93.3. and in Hide y. Ellis, Hob. 250, it is ſtated as com- 
ing from dhe Court, that in many. places they ler out ee 


acre of wood . and ſo of 0 8 


00 This v verde hs fond pou & ſecond] 
trial;, a. yerdif had before. been given fo 
the Plaintiff; and the Court of King's Bench 
ING that. -verdit \contrary-*0 law, 
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3. The 1 in the, former cauſe of Cbitiy v. Reeves (a), and 


—— in the litigation berween the preſent parties, is uniform to ſhew, 
Trent 
„that in the pariſh of Farnham the tithe of hops, when {er out, 2 
A; was ſet out by the tenth, row, if equal, or elſe the tenth hill. 


How. long that cuſtom or uſage had actually prevailed, it is not 
now poſlible 1 to make out; but if it was not an immemorial cuſ. 
tom, (which | is not. ſo devoid of foundation as has been generally 
ſuppoſed) it might at leaſt have had its commencement at a time 

| when, it was competent to the rector and vicar, with the conſent 
of the patron and ordinary, to make a binding agreement that 
5 the tithe ſhould be ſet out in the way it has been. It was on ſup- 
poſition of ſome agreement fo made, accompanied with the uſage, 
that the court of Exchequer, i in the ſuit inſtituted ſome time ſince 
bye the vicar, . claiming the tithe of hops planted i in fields, adjudged 
the tithe of hops to belong to the rector, though the vicar took 
thoſe } in the reſt of the pariſh. 


2 2 Y 


. The evidence adduced by the Plaintiff in error proves two 
f ellental things : : firſt, That the tithe of hops may be ſet out 
fairly by the. tenth row, or hill; and, ſecondly, That the obliging 
the FINER of lands i in \ Farnham bers hops are, in the Picking 


„ 


al ene by 148885 add He difficult. te wich addirionad 
expence and great delay, and very injurious to the e them- 
ſelves, and materially affect their prices when ſold. 


1. The prior caſes of Gee v. Perch (3), Bliſs v. Chandler 00 and 
Multon v. Derr (d), were totally different from the preſent; and the 
defences were in them all ſo unfounded; and the manner in which 
the Defendants themſelves had before ſer out their tithes was ſuch, | 
that the Court could not do otherwiſe than decree an account of the 

tithes as having been ſubtracted; and no one of the caſes made it 
neceſſary for the Court to declare, chat, fs by law, pe were to be 


Do mint before the nes were ſet out. 
1 | „J. a 


WIILIAX ADAM, 
The Defeidant in error fubmitted, that 4 directions of the 
J were right and according to law, and that the verdi& and 
Judgment ought to. be . gh the Aich amongſt other | 
Rrasons: rage 
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(a) Upon the former trial copies of the 
ae this cauſe, together with the 


- were read, For the ſubſtance of the pro- 
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1. That the common law rule for ſetting out the tithe of hops, 
in n many inſtances, hath been determined, and more recently after 
the moſt ſolemn argument, hath been adjudged, and is now clearly 
ſettled, that the tithe ſhall be ſet out by meaſure, after the hops 
are picked from the bind or ſtem; for that hops are not titheable 
until after they are picked, at which time, but not before, the 
n part is ſeverable from the other nine parts. 

2. To the validity both of a modus decimandi being a compenſation 


and alſo of a compoſition real being a compenſation which may 
have originated ſince that æra, but not after the reſtraining ſta- 
tutes paſſed i in the reign of Queen Elizabeth, a conſideration or 
quid pro quo is indiſpenſibly neceſſary. A compenſation, be it 

either” ancient or modern, whereby part of the thing 1 Is given in 
| lieu of the whole, or whereby a thing is given in a leſs perfect 
ſtate than the law enjoins it to be given, unleſs ſomething be 


nal evidence to deftroy itſelf, and is conſidered as being rank, and 
Plaintiff in error, whether commencing in ancient or modern 
before picking is to be given, without adding any thing to make 


law enjoins, ſhall be ſet out after picking, or for the conſiderable 


colts the occupier incurs in bringing the article into the more per- 


tet ſlate; and to the: benefit of which the tithe-owner i is by law 


is vid. a Loh a 
3. A cuſtom aſt be ae to be as old as MAD time of legal 
es and, when that preſumption is refuted by any circum- 
ſtance that ews it could not have exiſted during the whole of 
that period, the cuſtom is deſtroyed. No mode of tithing hops 
ein have eifted from the time of legal memory, becauſe the cul- 
tivation of hops within the kingdom is of a date long ſubſequent 
di it, and of this all the-courts of Neſtminſter Hall have taken judi- 
| ell notice, and in conſequence have uniformly decided againſt all 


4 The TOS & . contended for by ES Platogt | in error 


Frnbum; I becauſe, beſides the evidence which the records of the 


Iz 1 


. F We throughout 


: pry muſt have originated prior to the time of legal memory, 


added to make it equal to the value of the real tithe, carries inter- 


therefore void. The compenſation here contended for by the 
times, whereby nothing more than the tenth part of the hops 


it equal to the greatly advanced value of the real tithe, which the 


entiled clear of all erpeger, muſt be "js Su and ak e n. | 


nd that ever wot on ws to be ſet up . to We | 


cannot! de ſupported as a local cuftom peculiar to the pariſh of 


judgments of courts of Jaye: Furotth. againſt 1 its antiquity generally 
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An. Error. 


| proved in this cauſe ; . becauſe the Plaintiff 1 in error Bas not, in his 


a | 11 6 12 00 2 * 1. pia WO! Sid Job ge, " 2 „ Rata oo} 


bills, as well as in different rows, are ſo unequal both in quantity 
and quality, that the tenth of either of them bears no proportion 


aue 


0 tion ought to male been in favour of the Plaintiff and Chambre 
Baron, Le Blanc J. Lawrence]. Thompſon: B. Groſe I. Heath |. 


CASES IN EASTER TERM, 


e the kingdom, it is ſtated on the bill of exceptions 
that the introduction and firſt cultivation of hops within the Pariſh 
and rectory of Farnbam 18 with reference to the time of legal 
memory, modern, and within the time of memory. 

Ky Notwithſtanding the evidence adduced by the Plaintiff ; in 
Pray theſe. facts cannot. be denied—that the hops on different 


1 


to the tenth of the whole produce ; that tithing by the hill or row 
is liable to great frauds; that taking the tithe by either of theſe 
modes would i in all caſes be very inconvenient and in many quite 
impracticable; whilſt, on the other hand, the fairneſs, conveni- 
.ence and juſtice, of ſetting out the. tithe by meaſure, after picking, 
3p Fine have 895 ſo 9 then as to render this mode 


Fax Wt 


6. 1 e an to get out che tithe by the 3 row; if equal, or by 
the tenth hill, if unequal, ought not to have been permitted to be 


declaration, ſtated, that there was any ſuch cuſtom, or that he 
had, {et out. his tithes, which are the ſubject of his complaint, ac- 
cording to any ſuch cuſtom, and therefore the exiſtence of ſuch | 
cuſtom could, have no ken to the matter in | iſſue between the 
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Ibis hats was e on bu, che aa 450 25th, by Man- 
nd Adam for the Plaintiffs in error, and by the Attorney 
General. (a) and Hall for the Defendant in error. After the argu- 
ment, the queſtion put to the judges was, Whether upon the 
matter ſet forth in the bill of exceptions/ the direction to be given 
to the Jury ed to hood . to Ne for the Plandiff, or ſn the 
Defendant? LOYAL ry ll ei moſius oft «DE 112 

The Judges defired't time to ds of their opiritoin * Aud on 
two ſubſequent days delivered them ſerialim, there being à differ. 
ence upon the Bench. Rooke J. was of opinion, that the direc- 


and Macdonald Ch. B. held that it was ON IIs your 'of 
9h Defendant. | 1 ee, ee ee 


Ro ou -The e . * your Lordſhips is, Whe ö 
Hon prgcche e et forth in the bill 6 e the: direc- 


oy * g "$10 
4 » it \ &4#% — 1 1 
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N THE FORTIETH YEAR or GEORGE III. 


Plaintiff, or for the Defendant? _ 

According to my view of this caſe, the anſwer to 5 queſtion 
muſt depend on the opinion the Jury would have formed as to 
the facts here ſtared. —If the Jury were ſatisfied that the facts ſtated 
in the bill of exceptions were ſufficienily proved, my opinion is, 
that they ought to have found a verdict for the Defendant. 
Though I am ſo unfortunate as to differ from the Lord chief 
Baron and all my brethren on this queſtion, yet 7 flatter myſelf 
that we do not materially differ as to firſt principles, but rather as 
to the application of them. I agree. that, where no practice has 
| prevailed t to the contrary, the general law of tithing hops is by 
the meaſure ; that a ſtrict legal cuſtom muſt be immemorial; - that 
according to the doctrine laid down in our books, hops are of 


ſubject of a ſtrict legal cuſtom. But, I think, 


wich a catious regard to the uſage of ſuch particular pariſhes 
wherein A reaſonable and. convenient uſage has obtained. 


contrary. to the Principles of tithe-law. jo tr 
zaͤly. That the uſage ſet up by this pariſh, of Farnham may be 
| CE without vialating any legal Ae . 


3 4 gn 
3} k * 0 : 1 4 3 
y # 4 $ 
4 In 
5 l 


A. 1 to 8 general law of tithing hops. | ; 


genous, yet if it firſt became an article of. cultivation within time 
of legal memory, it ſeems. agreed, that no euſtomary uſage as to 
tithing it can be ſupported Againſt the general rule of law. In the 


deny that chere can be a modus, by way of preſeription, to pay ſo 
much for tithe-hops, and ſay, they will take notice that hops are 
not ſo ancient, but were uſed in beer only of late times, notwith- 
ſtanding the records cited by Lord Coke to the contrary. In juſtice 
to Lord Ces memory it ſhould be obierved, that the paſſage 


Lord Coke cites. 12 Ed. 4. c. 8. as to thoſe who had purchaſed 
licences patent to be correctors of ale, beer, wine, Ge. and has 
Ting note in the margin of the 4 1 7. 262. * Nota, By this ap- 


« peareth that beer is not of, ſuch late time as ſome ſuppoſe. 


to be then in Calice. Heer is a Saxon Word, Bier; and. Beer 
«286+ I, Feed = Y Ta 6 is 


g 


n 


on to be given to the Jury ought to have beg. to find for the 


modern cultivation, as an article of buſbandry, and cannot be the 


6 That the general law of tithing hops has been eſtabliſhed 


adly, That ſuch reſtriction on the general law | is not illegal, nor 


The wild hop i 18 probably an indigenous plant: er Soak lagi > 


eaſe of | Crouch v. Riſaen (as reported in 1 Sid. 443.) the Court | 


alluded to in Lord Cohe's, work is miſrepreſented by the reporter. 


See alſo Ret. Parl. 4. H. 4. No. 5 53. Beer and ale mentioned 
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Mo 1 GASES IN EASTER TERM 
1800. 4 16 Fithin the word: Ceroih fea i in the ancient Aatutes: For it iz 
D 8 but as the putting a new button to an old coat, vis. hops to 
NIGHT 8 5 
Ws, malt and water, to make it continue the longer.” | According 


. 77 
n * 


. 7 this paſkige, the putting hops to beer was conſidered by Lord 


in Error. 
Cote as of modern practice in bis time: whereas the reporter 


repreſents him as faying the contrary.” The ſame caſe (Crouch v. 
Kiſclen) i is reported F” entr. 61. and the reporter makes the Cour 
tay, 7 there could be no ſuch compoſition time out of mind; hops 
not being known! in England till Queen Elizabeth's time; for then 
they were firſt brought out of Holiand; though beer 1 18 mentioned 
in a fat. of H. Ss gg This zeccutr of the introduction of hops is cer 
rainly inaccurate, | for we find, that hop S were known before 
. 562; for they ey had attracted the notice and encouragement of the 
legiſlature Lett time? as appears by 5 D 6 EA. 6. "al oe 
We have then the authority of Lord Coke, that the uſe of hopy 
in beer is of modern TttrodiiQion' 11 and ſupported by the autho- 
-. rity of this paſſage in'4 4 Toft, and sf theſe” very inaccurate report 
0 ; 512 the ale of Crouch . 2 Nn, t ate mödern authorities unifornily 
33 . conſider, it as ſettled; "that hops: 5 BA cultivated within time 6 
legal . and chat they « cannot be the ſubje& of immemoria 
.cuſtom. _ Act et. 1 cannot bot obſerve, that : as he Hep! is probabl 1 
indigenous, and as lik the reporters are correct) the Court were 
certainly not aware how long the hop had been an article of cul. 
_ - tivation, the judicial notice which they took of its modern 
introduction ſeems to Have 2 A ligt foundation. To aſcertain 
-Hatibfdctörily the law4as't6" tithing höps, it may not be amiks t 
kite in Wasen een the ſeveral caſes which are reported on | 
this ſubjecrk The Earlieſt baſe we have in our books, reſpedling 
*hops, f is eite in Hutiin, 78., it Was 3 Jab. . between Pl. 
5 man. Knt! and another“ The queſtion was as to the nature of the 
"tithe! and adjudged to be a great tithe: but as for hops in gardens 
and orcharde they were achudged to tlie vicar as minutæ decina. 
"In Hul. 14 Fc. 1. B. R. (41616), it was 'faid by Hiteham, Ser. 
2and agreed by ' Moinitabute (who was then Ch. Jaſtice); that a man 
way ſet forth e à tenth part of bops for tithes,” before they are arid, 
11 R. Abr. 644. tit! Diftes (J), pl. g. between Burbam and Golf 
From this dietuni 6f Serj. Hittham, as tO nur die be- 
fore they” are dried, ir ſeems pretty cler; th: 
"tithe by meifure Was practiſed in ſome countries at . time; 
5 though we know not how generally. But, en the other hand, 
1 85 5 if the law of tithing hops by the temh meaſure after picking was 


| the general rule ROD the time they were firſt cultivated, it ſeems 
. TY <difficul 
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IN THE FORTIETH YEAR OF GEORGE IN. 
4eult to ſay by what analogy. the tithe of che mere flower of 
the hops was ever conſidered as a great tithe. ' 


the Court ſay, In ſome countries a great part of the land within 
the pariſh is ſown with hemp or hops.” In 1629, 4 Car, 1. 


2 modus for a garden, hops growing in a garden were within the 
modus; provided that they did not grow in any, addition to the 
garden. From theſe caſes we may ſafely infer, that hops were 
an article of general cultivation ſo early as 4 Car. 1. and that 
there had been ſeveral litigations as to the nature of the tithe, 


B. R. on a queſtion as to the mode of ſetting forth tithe of corn 
mme Court ſay, (according to the report of 2 Keble, 36.) that the 
F euſtom of England is, to ſet forth in ſheaves, but each county hath 
eve ways, as of hops, which; by Kceli ing, (then Ch. J. of B. R.) 
is a mall 'tithe, and payable by the pole. What Lord Ch. J. 
Licling is here reported to have ſaid as to the nature of the tithe 
is now conſidered as law; for, notwithſtanding the caſe cited i in 
Hutton, 78. hops are now held to be a ſmall tithe: according to 
the report of the ſame caſe, 1 Sid. 283. under the name af 
Ledger v. Langley, Tuapſuen J. ſaid, that it has been queſ- 
tioned, and is. not now known, how che tithe of hops ſhall - be 
ſet out, ſeil. by the tenth pole or by meaſure. And i in the caſe 
of -Crouch v. Riſclan, Hil. a 1 & 22, Car. 2. B. * (1670, ) 1 Sid. | 
443. the reporter adds, note Pr 72 aden J. (who lived in 
Kent); It is a queſtion at this day how; hops ſhall be tithed, Whether 
by the hill, or by the pole, or by the buſhel? 5 have been the 
more particular 4 in deducing the cafes: thus in chronological order, 
becauſe I think it muſt. appear clearly from them, that from the 
firſt cultivation of hops, which Was before A. D. 1 551, till after 
* period of above 120 years, though hops had for a long 
courſe of time been; an article of general cultivation, no certain 
8 of ſetting forth the tithe of them had been eſtabliſhed; 
conſequently, we may preſume. that different modes prevailed in 
different pariſhes, and perhaps in different, parts of the ſame pariſh, 
and ſome, particular modes might. have prevailed in particular 
places for a very long courſe of time, even from the firſt cultiva- 
tion of the hop. The tithe owner received his tenth and had a | 
right, to his uthe 2 in kind; no. modus decimandi Was allowed; but 
5 


Hops were an article of general cultivation before the reign of 
Car. 1- 3 for in the caſe of Uvedale v. Tindall, Hutton, 77. 1 Gar. 1. 


Jin. B. C. Alfrey v. Mills, the Court held that where there was. 


whether great or ſmall, and as to the claiming of a modus deci- 
andi. In the caſe of Legard v. Elcock, (1666, Paſeh. 18 Car. 2. 
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46 16 ts Fry erponendi, or + nb of rating it forth, variow 


pn practices prevailed. This dimneridü between the moans dccimanii, 
: NIGHT 


and the modus exponendi, was taken by Lindley, who was counſel 
againſt the prohibition in the caſe of Ledger v. Langley, and- ſeems 
to me to be a ſound diſtinction. In Hob. 107. Wilſon v. The 
Bi hop of Carliſle, 13 Fac. on a queſtion, Whether a euſtom was 


good to tithe wool truly without view of the parſon? Lord bart 


| holds it bad, and fays, © The law provides that you have Your 
« right, an! therefore that your means be ſuch as is likely to 


4 produce it.” Here is a diſtinction between the right and the 
means whereby that right may be obtained; i. e. between the 


right to the tenth and the means whereby that tenth may be aſcer- 
tained and ſet forth. And the doctrine laid down by the Court 
in the caſe of Hyde v. Ellis is to the ſame effect; that tithe na- 
turally i is but the tenth of the revenue of my ground, not of my 
labour and induſtry, vrhere it may be divided. If, therefore, a 

mode could be deviſed by which the tithe owner may receive the 
tenth of the produce of the hop grounds, and the ſame may be 

conveniently ſet forth, I feel no abſolute neceſſity for requiring 


the former to ſet it forth by meaſure. The modus ebe _ 
vary, provided the tenth is received i in kind. FE IN 


The law of tithing hops being thus unfeuled cl fo late tial 


| Tet us ſee when the law was ſettled, and what law was ſettled on 
the ſubje&t. From the didum of Hitcham, Serj, 1616, till the 

caſe of Chitty v. Reeve, 1687, I am not aware of any deciſion or 
| even of any Ailtum i in our books, which aſcertains or even ſuggeſts 


how the männer of ſetting | forth this tithe is "ſettled. That caſe 


| ſtates how the law was ſettled, and is cited by Mr. Ward in tbe 
10 caſe of Bake v. Spractling, Scucc. 1717, (Bunbury, 20.) as having | 
ſettled the law on the ſubject; vis, that tithes of hops are not to 
be paid till after they a are picked and before they are dried, every 


tenth meaſure. | Bunbury in a note ſays, that che tithing of hops was 
ſettled in the caſe of Bliſt v. Charidler, ' 1920. : but in this he is 


5 inaccurate; ; for in reading the decree in Cbiiiy v. Reeve, no one 


can doubt that the general law was there aſcertained, and that ſub- 
que caſes have only ſerved to confirm the law there ſettled, 
without itgpeaching any thing there laid down; nor has that caſe 


ever been impeached üll the preſent difhculty "was ſtarted. It 
ſeeins, therefore, of great importance to the deeiſion of the preſent 
| queſtion, to examine accurately what was the law laid down by 


the Court of "Exthoquer in*that aſe,” The Court were fully ap- 
HG $869 OG. eau pcs 7 Lem Ou. „ b i i © prifed 
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N THE FORTIETH YEAR OF CEORGE in. 
priſed of the terms of this cuſtom, of the miſchiefs of cutting the 


bi; and not tithing by meaſure after picking, and that by the 
law of the land, tithe hops ought to be paid in kind; wis. the 


fivour of the uſage, and makes a decree to the following effect: 
« ſt fully appearing to the Court that the euſtom uſage or practice 
« of paying: tithe hops in the pariſh of Farubam for above 60 


row when equal, or elſe the tenth hill, that the ſame. hath been 
| «© {eft ſtanding with the hop binds uncut, that the impropriator 
| © hath always had convenient time to come and cut the binds 
« and to pick the hops on the ground ; the Court was of, opinion 


& aud firting to be obſerved, and the Court declared that in caſe 
w there os not any ſuch age, the tithe of hops ought to be paid 


lowed to ſtand againſt it, Words cannot expreſs more plainly that 
according to the opinion of the Court of Exchequer, an uſage or 
practice if eomvenient and fitting to be obſerved, ought to be eſta- 


bliſhed againſt” the eommon law right which was now declared to 


the argument that this uſage was ſet up by the executor of a 

leſſee for a mort term, who could not bind the right of his land- 
lord; but let the uſage be ſet up by whom it might, it was diſ- 
puted by the occupier; and if the Court had thought that no 
uſage could ſtand againſt the general law of tithing hops as it 


clared againſt" the uſage. 

When the law was ſettled we 46 not e PAP but this 
cafe declared that it was ſettled and how it was ſettled, With 
reſpect to the modus exporends thus eſtabliſned, I cannot but make 
this obſervation, that it ſeems to have been adopted on à principle 
of convenience only; for it certainly is not a regular legitimate 
mode of tiching; it gives the tiche-owner the flower of the bop 
only, and it withholds from him the ſtalk; though, according to 


then the hop is picked. By a ſort of compromiſe for convenience 
fake, it takes from him the talk, to which he has a fort of legi- 

timate right from the moment of ſeverance, and gives him the 

benefit of the planter's labour and expence in picking, to which, 


tenth part of the whole after picking : yet the Court declares in 


4 years paſt hath been that the impropriator hath had the tenth 


declared the ſaid cuſtom uſage and practice to be reaſonable 


in kind, vs. the tenth part of the whole after picking.” Thus 
in the very firſt cafe in which we have any account that the law | 
ef tithing hops is fettled, we have alſo an account of an ufage al- 


be, by the tenth of the whole after picking. It was objected * 


was then held to have been ſettled, OO were dd to have de- 


the courſe of Huſbandry as to hops, the bind is firſt ſevered, and 


A E hy according 
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Hiebe; 5 tithe, attempts have been made to put it, by analogy, on the ſame 


in Error. 


bh I think it probable that bur courts of law would hold this to be ſo 
far a ſeverance as to intitle the tithe-owner to ſomething, if he 


and not picked till the next, and ſhould the yithe-owner die in the 
intermediate time, I think it prohahle our Courts would conſider 


upon this principle, has alſd held, that where a convenient uſage 
has long prevailed in a particular pariſh, it hall he eſtabliſhed 


had been unfettled; and aware of the poſſibility that particular 


v. "Reeve, chis point has never come directly in queſtion till th: 


ASR IN EASTER! | ERM 
actording o we principle laid down in hh owing has no nh 


footing as the tithe of fruit. The bind is likened to the branch of 
a fruit tree; and it is ſaid, that the parſpn is only entitled to the 
fruit, and thiat as the farmer may not pluck off a bough and give 
it to the parſon and bid him gather the fruit, ſo neither ought the 
farmer to cut the bind and leave the parſon to pluck. the hop.— 
This may be ſimilitude; for there are ſome faintytraits of reſem- 
blanee, but it certainly is not analhgi; becauſe it is defective as 
to the main circumſtance; the common cour ſe of huſbandry, 
The eonſtant courſe of huſbandry is to ſever the bind; but by no 
courſe of huſbandry is it uſual to cut the branches off the fruit 
trees. Should a farmer out his binds and refuſe ta pick bis hops, 


thought it worth his while to claim it or ſhouldlit happen that, 
4 by any courſe of huſbandoy, the: binds were ſeyered on one day 


this as à ſeverance, and give the tithe! to the executor, becauſe the 
Hvar ic according 4 theicourſe of byſbandry:: In, ſhort, I con- 
ſider this modus enponendi as peculiar, as not reconcilable by ana- 
logy to any prior mode OY forth, as founded ſolely on the 
peculiar nature of the ſubject matter, and as ſetiled on a principle 
of convenience only; and if the court of Exebeguer, proceeding 


againſt the \ ry principle of convenience, where no uſage 1s 
ſet up: I. do not feel myſelf warranted, or diſpoſed to ſay, that 
the Court has done wrong: I conſider the Court of Eucbegne- 
as proceeding witk great and laudable caution in ſettling this point 
of law, aware of 'the great length of time during which the la 


Practices might have prevailed in particular pariſhes, which were 
reaſonable and fitting to be obſerved; but that where there is no 
ſuch uſage the general rule muſt prevail. Since the caſe of CH 


preſent caſe. Several caſes have been litigated as to the! tithe of 
hops; ih none of which the doctrine laid down in Chitiy v. Reeve 
has been denied; but in lome of which/ic, has been affirined, 16 
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. the two caſes of Gee: v. Nerch, 1698 and 1704, I, Well, 386. 

439 (a) the Court declares, that hops ought to be picked and 
gathered from the bind before they are tithed. This had been 
. ith the caſe of Chitty v. Reeve, and was no new 
goctrine; che cuſtom! ſet up in the firſt of theſe caſes, in 1698, was 
that 10 4 an acre, ſhould be paid for the tithe of hops; ſuch a 
cuſtom. was void according to the principles laid down in Grouch 
v. Riſden, 1 Sid. 443.3 but this cuſtom reſpected a modus in diſ- 
charging of tithe, not the manner of ſetting it forth. The caſe of 
Bj v. Chandler, 120, 2 Mood, 148. reſpected the manner of 
ſetting forth the tithe of hops: but the Defendany ſet up no cuſtom; 
he had paid tithe of early hops by the buſhel, after they were 
picked, and the remainder by ſtripping the binds: from every tenth 
pole or hill, and leaving them on the ground for the Plaintiff to 


forth his tithe in 0 different ways, but alleged no cuſtom. i in 
ſupportcof either; the Court, therefore, did not decide any point 
25 f gu ſtom, but declared the general law. The next caſe that is 
a reponed on this ſubject i is the caſe of Snegd y. Unwin, Fanuary, 


claimed the tithe of hop, by receiving, on the hop - grounds. where the 
ſame ariſe, the tenth meaſure or weight after they are plucked from 
che lb, and before they are dried and packed. The Defendant 
ſet pp, an ancient uſaga, whereby the rectors are obliged to accept 


from the ground and ſtripped off the pales; and that, the faid 
 reQorg, were, and the Plaintiff: was obliged, to pick all bis tithe 
| hops „Here Was an. ancient ee ſet up leſs favourable to the 
 reQtor chan the uſage ſer up in the caſe at bar; becauſe it was to 
ſever the binds from the ground and to ſtrip them m off the poles; 


was technically impoſſible , that, ; ANF 4, uſage could. be ſupported 
againſt the eſtabliſhed right. The & Court was very deliberate i in its 


ſereral e in, Fa, v. 1 in io two caſes of Gee v. Prarch 


1 - 6.4 nf A 


caſe 5 has en weight w with LIE the Court had 1 e Ci 52 ? 
ADE tian Vin in. 46: 6. p Phe abe 
Reeve, 


pick. The Court ſay, tithe muſt be paid by every tenth. 5u/bel of 
the whole after they are picked. Here tha Defendant: had: ſet 


17407 Wagd, 403 The rector of Heddingham Sible in Eſſex, 


their tithe hops by the tenth pole or hill, after the vines are ſevered 


yet the Court did not pronounce againſt it a priori, and ſay, it 


proceedings... It. beard the counſel, it read the Proofs, i it read. the Ba 
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Muſt not a plain man iafer from hence, that, according to the 


05 Feat againſt the general rule? 


1 Partial bebo! ſet up by the Defendant; but a more genera] 


that the technical objection made to the uſage now ſet up, ought 
not to prevail. On the trial of ' this iſſue the jury found a verdit 
againſt the uſage. In the year 1752 the rector filed his bil 
againſt the ſon of the former Defendant Unwin ; the Defendant 
anſwered to the ſame eſſect, as to the cuſtom of tithing hops as 
his father had done in the former cauſe; the Court declared that 


and gathered from the binds or ſtalks before they are titheable, 


fendant was not the legal method. The next and laſt caſe in 
February 1753, and ultimately decided in this houſe (a). This caſe 
| is'telied on as having finally ſettled the point as to the mode of tith- 
ing hops. I do not underſtand this caſe to hade ſettled any point 
Reeve the decifions had been uniform, that the tithe of hops is to 


in Parithes where there had been an uſage to the contrary: on the 


out after they are picked From the bind.or ſtem, and he denied that 
there ava. ele, in either of the par: Mer, for ſetting out tbe 
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Reeve before them, as well as the other caſes; they were wel 
appriſed of the general iſſue on uſage at large. Had they not 
vhought that, according to the caſe of Cbitty v. Reeve, uſage 
might ſtand againſt the general law, and yet they directed this iſſue. 


opinion of that court, an yſage to tithe hops before they are 
picked' from the ſtalk might, 8 ſome mne be ſup. 


It is obſervable that the Court did not direct an ie on the 


rule; they ſurely would not have directed ſuch an iſſue. And if 
any uſage whatever could be ſupported againſt the law then gene. 
rally eſtabliſhed, then this caſe is an additional authority to thew 


the method' of tithing hops inſiſted on by the Defendant, is not the 
legal method of tithing hops; but that they ought to be picked 


2 Wood, 478. There can be no doubt that this decree was right; 
the queſtion as to uſage had been tried, and the jury had found 
againſt it, and there being no uſage the method ſet up by the De- 


point” on the ſubject is, the caſe of Walton v. Tyers, in Scace. 


which was not well known before. From the caſe of Chitty v. 
be ſet out after they are picked, and before they ; are dried, unlels 


point of uſage there were two caſes which ſeemed very ftrongly 

to allow its validity; and on this poim the caſe of Malton v. Der 
decides nothing. According to the account of this caſe, in 2 Wood, 
484, the Defendant, 1 in his anſwer, diſputed the general rule of 
law, and inſiſted, that the tithe-hops ought not, by law, to be ſet 


0 Wil. 5 Ire. P. C. 99. 1 ce. Law, $50, 3 
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lebe of hops. So that, though the court decides nothing on the 
queſtion of cuſtom, it ſeems as if thoſe who adviſed the parties in - 


their pleadings wan that cuſtom or uſage might be material 
in the cale. 725 

On theſe authorities, and for theſe reaſons, I am of opinion, 
that according to the law eſtabliſhed for tithing hops, the general 
rule that hops are to be tithed by meaſure after they are picked, 


and before they are dried, has not been eſtabliſhed ſo perempto- 


| ny and ſtrictly as to deſtroy or to diſturb ſuch reaſonable and 


convenient uſages as have prevailed uninterrupted, and for a long 


courſe of time, in particular places; but has been eſtabliſhed with 
due caution and circumſpection, and ſubject to ſuch uſages. 
My ſecond propoſition is, that the law ſettled as above ſtated, 


with a reſtriction as to local uſages, is not contrary to the prin- 


ciples of tithe-la w. And ſo far is it from being contrary to theſe 
principles, that it is in ſtrict analogy with tbem. The manner of 
ſetting out the tithe of every titheable article has been, for the 


moſt part, long known and ſettled; yet there are many articles 
which „ eee ee of ſetting forth. In Hob. 250. 


a v. Ellis, 16 Fac. it is ſaid, In divers places they fell out 
the tenth gere of wood ſtanding, 10 of graſs.” This thews at leaſt 
the opinion of the Court, that the moddur exponendi may be regulated 


by the cuſtom of the place. In 2 Keble, 36. P. 18 Car. 2. Legard 
v. Elocke; the Court are reported to have aid, on a queſtion 


oc tithe- corn, et The cuſtom of England is, to ſet forth in ſheaves; 


but each country hath ſeveral ways, as of hops.“ In Holberch v. 


Mbadbocbe, P. 13 Car. 2. Scacc. Hardr. 184. it is ſaid, agiſt= 
| ment tithes for barren cattle are due de communi jure, according to 


dhe walue of the land, after the rate of 25. in the pound; for that 


ey cannot be-otherwiſe valued, or accounted for, becauſe the profits 
of che land for which they are paid are perceived by the mouths of 


'beaſts: but, by cuſtom, or preſcription, they may be paid in other 


| Manner, as, by the acre, or for all manner of -cattle barren, and 
for the plough and pail. So in Hicls v. Woodſon, M. 6 W. & MM. 
B. R. as reported in Skinner, 560. Holt Ch. J. ſays, Tithes for 
barren oattle are due die communi Jure, and 28. in the pound is the 
-uſual tithe of common right, | but that there + are divers We 


manner of tithing for them. mw | 2 | 
In addition to theſe e ths FORE a8 to Utting wil 3 18 A 


e proof that the cuſtom of the place may regulate the 


mode of ow forth tiche. The common law. right has been | 
Vox. II. TTT | finally 
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1300. rn ſettled by very modern caſes; but it has been ſettled with 
= a due regard to all the local cuſtoms which have prevailed in dif. 
K®199 ferent pariſhes. The caſe of Stelle v. Coodluck, Moor, gi, 
Her? 1 Leon. 99. P. Zo. Elis. B. R. appears to me very material to 
this point. The cuſtom there ſet up was, that the parſon ſha) 
have for his tithe the tenth land ſown with any manner of corn, 
and he ſhall begin his reckoning always at the firſt land which! ls 
next the church. The parſon ſhewed, that the Defendant, by 
fraud and covin, ſowed every tenth land, which belonged to the 
parſon, very ill, and with ſmall quantity of corn, and did not 
dung or manure it as he did the other nine parts, by reaſon 
whereof the other nine yielded each-eight cocks, and the tenth 
yielded but three cocks. The parſon libelled in the Spiritual 
Court, and confeſſed the cuſtom ; but for abuſing the cuſtom 
prayed the tithe in kind: the Defendant prayed a prohibition, and 
the parſon afterwards a conſultation. And the opinion of Wray | 
Ch. J. was, that the cuſtom was againſt common reaſon, and ſo 
void, but if it be a good cuſtom then the parſon ſhall have his 
action on the caſe. This is the report in 1 Leon. The caſe is 
alſo reported in Moor, 913. who ſays, that a prohibition was 
awarded, notwithſtanding the covin, for the fraud may be reme- 
died in an action on the caſe at common law. Whether a con- 
ſultation was afterwards granted does not appear from eitber 
report» but, it is ſaid, in argument, by. counſel, 2 P. Mis. 569, 
¶(Cbapman v. Monſon, Hil. 1729.) on what nee I know not, 
that a conſultation. was granted on Wray: Ch. J.'s opinion. This 
.caſe furniſhes obſervations. very applicable' to the caſe at bar, 
1ſt, Wray Ch. J. declared his opinion immediately on the argu- 
ment, that the cuſtom, though confeſſed and ſet up, as in the cak 
of Chitty v. Reeve, by the parſon, was againſt reaſon, and ſo yoid, 
He did not (as the Court of Exchequer are ſuppoſed to have done 
in the caſe of Chitty v. ' Reeve) ſuffer a cuſtom to be ſet-up under 
the ſanction of the Court, which he thought to be void: but le 
declared his opinion directly; and I am diſpoſed to think with 
equal favour of the Court of Exchequer i in 1687, that had they 
thought no uſage could prevail againſt the general right, the) 
would have declared ſo, notwithſtanding the uſage was con- 

7 feſſed and ſet, up by the impropriator. 2dly, Suppoſing 1 
Ch. J. 's opinion to have been the opinion of the whole 
Court, it does not affirm that a cuſtom to tithe. the tenth pat 
of corn growing upcen the land is bad; but it affirms * 
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| ad. this only, that Fs -cuſtom to tithe the tenth land of corn, 
| beginning at one certain land, is void; becauſe it is open to the 
fraud of manuring and ſowing the bo s land worſe than the 


others, And, according to this diſtinction, the law is laid down 


in Watſon's Clergyman's Law, C. 49. Hage 549. Cc If the cuſtom 
fe of the place be to meaſure forth to the parſon the tenth part of 


40 the corn ſtanding, this manner of tithing is, 1 conceive, to be 
6 « obſerved, and the parſon muſt fit down by it.“ Mr. Bobun, in 
4 Law of” Tither, chap. 2. ſays the ſame, and adds, it ſeems to 
me, ſuch A cuſtom or preſcription may have a reaſonable foundation 


on this ſuppoſal, that the field where thoſe lands or ridges lay, 


was originally a common waſte field belonging to the townſhip; 
and that, on agreement of the pariſhioners to turn it into arable, 
they conſented to allot the tenth land or ridge by them ſown to 
the parſon,. but he to reap, it. - If there be any weight 1 in this ob- 
ſeryation by! Mr. Bohun, it applies very ſtrongly to the caſe now 
before the houſe; for Hari ratione it might be agreed in this pariſh 
of Farnham, that the pariſhioners ſhould turn their lands into hop 
grounds, and. conſent to allot the tenth row or hill to the parſon, 
and he to ſever and pick the hops, and to have convenient time 
for this purpoſe. | It ſeems not ſertled at this day, what ſhall be 
ſufficient evidence to warrant a jury to find, ſuch an agreement; 

but! if a Jury may preſume a grant or agreement from uſage only, 
then they may preſume t that in this pariſh, An agreement may 
have, been, made before the reſtraining. ſtat. of 13 Elia. 6. 10, 
and by conſent of the proper parties, namely, the parſon, patron, 
and ordinary, For we know that hops Were an article of buſban- 
dry before the Sth and Sch of Ef 6, # 3 5 years before); and 
Hob. 299. ſays, that a grant of a parſon, patron, and ordinary, 
is good 1 without any recompenſe. . "There 3 is a report 2 Leon. 70. 


103 


of AN; anonymous caſe, Hil. 24 Elis. B. = which certainly 


countenances this doctrine, of tithing by the tenth land. « By 


the civil law the parſon ought to have his tithe by. the teath ridge, 
| and in a. great field there was corn upon the arable, and graſs upon 
the head lands, and i in a ſuit for tithe- hay and rakings of the corn, 
the Defendant did preſcribe to pay the tenth ſhock of corn for all the 
corn, hay, and rakings of the corn: and! in the end all the juſtices 


agreed, that by the civil law the tenth ridge! 18 due for tithe- corn; 7 : 


* * 4 # 


therefore, for the reaping, binding, and ſhocking, it is a reaſon- 


able preſeription, that the party ſhall have the FE: on the head 
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Made in recompenſe of the aid other things; and the hay upon 
the head lands is but of little value. Upon the whole, this caſe 
of Stebbs v. Goodluck, fifted and commented upon as it has been 
' by our text-writers, is, to my underſtanding, a very conſiderable 
authority to prove, not only that local cuſtom may regulate the 
mode of ſetting forth tithe, but alſo, that according to profeſſional 
tradition, tithe may be ſet forth while ſtanding, and before it is 


ſevered; though it is true, as was obſerved by Mr. Attorney Gene- 


ral, that there is no adjudged caſe in which it is declared, that 
tithe may or may not be fo ſet forth, The anſwer given to all 


 thele caſes i is, that they reſpect articles which have been in uſe 


time out of memory, and which, therefore, may be the ſubject of 
a legal cuſtom. This anſwer 18 merely technical: for we all 
know, that i in point of fact, the evidence of uſage ſeldom goes 
back ſo far 3 as two centuries; but if it goes back for a .conſiderable 
length of t time, and the article which it reſpects has been of im- 
memorial cultivation, A preſumption attaches, that the uſage has 


been immemorial. In the caſe of hops, no ſuch preſumption can 
attach, becauſe the hop 1 18 of modern cultivation. But it ſeems to 
| me that Courts of law are at liberty to decide by analogy, i in this 


as in other caſes which ariſe on new ſubjects: and if they obſerre 
that local uſage | has been reſpected as to the mode of ſetting forth 
thoſe tithes which, may be the ſubject of cuſtom, they may alſo 
reſpect i it when they declare a new Tyſtem of law on a ſubject in- 
troduced within time of legal memory. This, T think, our pre. 
deceſſors have done on the ſubje& of hops; they have ſaid that 
Jocal uſage, 3 If convenient, and of long continuanee, ſhall be 
reſpedtedʒ and that where there has been ao ſuch uſage, the tithe 
Mall be bete out by the meaſure, after picking. OB 

It appears to me to be fallacious to ſtate the preſent ee to 
to, be Whether modern uſage can be ſet up againſt the eſtabliſned 


law of England? * If that were the queſtion, 1 thoutd anſwer with- 


out heſitation, that it could not; but 1 conſider the queſtion zt 
EST to be—Whether the: Courts of law have not, when they 


1 ſettled the general practice as to tithing hops, Fettled it 


5 with : a due deference to particular local ulages: and whether they 


might not legally do ſo? They were aware that the uſage, though 


$443 50 


not immemorial, might! be coeval with the cultivation of the article; 


| that, in particular places fit and convenient uſages might have 
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prevaſled : that the general rule declared by them was anomalous 
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Uegitimate, and ſupportable upon principles of conſcience only ; 
and, therefore, they would not ſet it up rigorouſly and ſtrictly, 
to diſturb the peace of pariſhes, and to deſtroy all eſtabliſhed 
uſage; but they laid down their rule ſubject to ſuch a reaſonable 


uſage is firſt eſtabliſhed, and the law is ſettled afterwards upon a 
principle of convenience, why may not the courts ſettle the law 
ſubject to ſuch uſage? Are we to be told that the law is drawn 
from the eternal and immutable principles of reaſon and juſtice; 
and that, though it was ſettled as to ſome particular point only 


1 yeſterday, it mult neceſſarily have relation back to the firſt con- 


W iitution of things, and deſtroy every uſage to the contrary? This 


= cuſtom being in derogation of the law, ought then to IA been 


aboliſhed when the law was ſettled, But the Courts have declared 


that both being beyond time of memory, cuſtom, if reaſonable, 
may Rand againſt the common law, though it is in derogation of 


I ſce no reaſon why our Courts may not follow a ſimilar rule by 
| analogy, and where they know, or have reaſon to believe, that 
3 convenient local uſages have prevailed for above a century before 
B the law was ſettled ; why they may not lay down this rule with a 
due regard to the preſervation of thoſe uſages. If they have done 
ſo, {and I think they have in the Farne inſtance, ) I incline to 
ſupport the deciſions. 

1 do not hold myſelf bound to Gy that my tc were 


| were technically wrong, or to ſet pariſhes on a new courſe of 
| tithing, and, for aught I know, on a new courſe of huſbandry as to 


have proceeded in a particular courſe peaceably and quietly for 
near two hundred years, under a ſanction of a decree of the Court 
of Exchequer. The rule of Stare decifis is as juſtly applicable to 
private parties as it is to general principles, where the decifion can 
| be reaſonably aſcertained and ſupported. And on the preſent 
queſtion, 1 find no principle and no deciſion, ancient or modern, 


| Which calls on me to Ew that the decrees - 168 07 and 1740 
were againſt law. 


be ſupported without violating any legal principle. If the opinion 


| is vol . that the wn law of ſetting forth the tithe of 


uſage as had obtained in particular places. Now if convenient 


doctrine, rigidly purſued, would deſtroy all local cuſtom; for the | 


thoſe immutable principles on which the common law is founded. 


in an error in 1687 and 1740, and that though morally right they | 


picking their hops, when I have evidence before me that they 


* 


My 3d propoſition is—That the uſage ſet up in this 8 my 
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; "HG; . have, not yet Fizated- 


hy diſcharge; for the parſon was not chargeable: with it, nor had 


* i That no: recompence is neceſſary in a- uſage merely as to the 
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hops 150 been ſettled with the exception as to convenient and eſta. 
bliſhed local uſages, and that it is no violation of legal Principles 
to have ſettled it ſo; the only doubt on this propoſition will be 
Whether there is any thing illegal in the uſage here ſpecially ſet up! 
Where the ſuhject- matter is capable of cuſtom, and where uſage 
can be aſcertained, Courts of law have been even aftute to ſupport 
? it. | 
The ks 1 . v. ls; P. 34 LE. Gro. Elis. 276. was 2 
prohibition againſt the proprietor of the church of Sou Kikrhy, 
who ſued for tithes of hay. It was ſurmiſed that time out of mind 
-the: owners of theſe lands had found ſtraw for the body of the 
ö church, in 4 iſobarge of all tithes of bay; | Coke moved that this ! 


any benefit hy it; and of that opinion was the whole Court: but 
if he had alleged that he gave the ſtraw to the parſon, and he be- 
ſtowed it in the body of the church, or that the parſon had a ſeat 
uin itbe bogy. of, the. church, it had been- otherwiſe. :In-ſhort, any 
- compenſation, however ſmall, may be ſufficient to ſupport a diſ- 
charge from payment of tithe in ind; and the ſmaller the com- 
penſation (if it is pecuniary) the greater is the probability of its 
antiquity. It was ſaid, in the argument that there ſhould be ſome 
mutuality between the parties; ſome benefit to the one and ſome 
; charge to the, other: the, compenſation. need not be equal, but 
ſomething ould be given, however,/mall, This rule holds as to 
a modus in diſcharge of tithes in kind; but I do not find that it 
holds as to the nodut exponenal. T1 3 may, according to the 
, authorities and cafes above referred to, be ſet forth according to 
the cuſtom of the country, without a particular compenſation for 
a not ſetting them out according to the general rule of law. The 
uſage ſet up in the preſent caſe is ſtated at length in the bill of ex- 
ceptions. Diyers objections have been ſuggeſted to it at the bar: 
Iſt, That it gives no recompence, net even the binds, I anſwer, 


-ſetting forth of tithe, 2d, That as the cuſtom is here-ſtatcd, [ 
think the binds left for the parſon to eut do paſs to him: the farmer 
does not ſtate that they were to be left for him; I think he ma) 
chooſe whether he will carry them away. And as to the binds 
being a recompenſe, it is well Known that experiments have been 
lately made to turn them into a pulp which may make paper; 
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The 20 objection is, That there is, no ſeverance: Ws alle. that 
there i is a ſeverance by the farmer of his ſhare, ſo as to aſcertain 
when the tithe is due; the ſeverance of the tithe in kind is merely 
for the benefit of the tithe-owner, and if he chooſes to renounce 
this benefit for his own convenience, he may lawfully do it. 

The 3d objection is, That it will not give a complete tithe ; for, 
ſuppoſe there ſhould be only nine hills, the parſon would be en- 
-xitled to nothing. I anſwer, That I do not find the uſage ſo ſtated. 


uſage would not attach: but the ſuppoſition of only. nine hills is 
rather a matter of fancy than a caſe likely to happen; and perhaps 
it may be fair to anſwer, that ſuch a ſmall circumſtance as this is 
beneath the regard of the law -. in a queſtion of Nee uſage. 
De minimit non curat lex. 


may manure ſome hills better than others; that in ſetting out his 
tithe he may begin-to reckon from ſome particular hill ſo as to 
throw all the unproductive kills into the parſon' s tithe. I anſwer, 
iſt, That this is not like the caſe of the cuſtom condemned by 
Wray Ch. Jul. where the farmer was neceſſarily to begin at a par- 
ticular ground, and might conſequently neglect to manure every 


of the tithe-owner : here the farmer has no cuſtomary right-to 
begin at a particular hill; he is to begin as in a corn or hay field, 


the tithe fairly and equally; 3 he mult ſet it forth openly, ſo that 


and if 1 it be not fairly. ſet forth, the tithe-owner has various reme- 
as to enable bim to count the tenth hill or row ſo unfairly as to 


bas ſtated in the bill of exceptions. 66 Many hills may be weak 


| exceptions alſo ſtates, that the tithe of hops may be fairly ſet out 
by the tenth hill, and that ſuch ſetting out is the moſt:convenient 
mode, and leaſt liable to fraud. T here is alſo the opinion of the 


circumſtances } do not feel myſelf warranted: to Pronounce that 
| | 1 | 3 this 


I ſhould rather ſuppoſe, that if there were only nine hills, the 


The Ach objection is, That i it 18 open to fraud ; that the farmer 


tenth. ground, and know for a certainty that it would be the lot 


at ſuch kill or ſheaf, or 1 as may enable him to ſet —5 
it may be viewed and objected to by the tithe- owner or his agent; 


dies to enforce his right. But further, the ſuppoſition that the 
farmer can manure and prepare hig hop- ground i in ſuch a manner 


make all the blaſted or: blighted, or unproductive parcels fall to the 
parſon's ſhare f is much too refined, and is directly contrary to the 


* and many die, and it is ampoſſu ible to foreſee which,” The bill of | 


| Court of Exchequer, in 1687, that the cuſtom, uſage, and 
practice is reaſonable and fitting to be obſerved. Under theſe 
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1800. this uſage, which had prevailed, and in which all parties had 


e acquieſced for above ſixty years before 168 wy and which has ſurely 
5 „influenced all parties in the compoſitions they have made for 
ALSEY 


In Error. above a century paſt, is in itſelf illegal, and could not be ſup. 
" ported if it reſpected a ſubject of immemorial exiſtence. I do noi 
preſume to impeach the wiſdom or policy of the general law laid 
down as to tithing hops. It is probably the moſt politic and con- 
venient that could be adopted; and the preſent litigation ſhews 
that (in the opinion of the tithe-owner of this pariſh at leaſt) it is 
more profitable for the church than the uſage which the pariſhion- 
ers of Farnham now ſet up. But I think it is anomolous and 
founded on the principle of convenience and policy only: and ] 
| think too, that it is not wholly void of inconvenience, nor likely to 
be unproductive of diſpates, where there is no compoſition. For 
the farmer is not bound to provide meaſures or vellels to hold the 
tithe after it is aſcertained; conſequently the. tithe-owner muſt 
have agents attending in every ground, and in various parts of 
extenſive grounds, while the hops. are picking, who muſt be ready 
to receive the tithe immediately as it is ſet forth. Such rights on 
each ſide may give riſe to great diſpute, where the tythe i is taken 
in kind, and the parties cannot agree on a compoſition. The 
uſage here ſet up may have inconveniences alſo ; but they are not 

of ſuch a nature as to ſatisfy me that the Court of Exchequer did 
wrong when in 168 7 they declared the uſage to be reaſonable and 
fitting to be obſerved : the conveniences and inconveniences of the 
uſage may be thus ſtated : The loſs to the tithe-owner is—the 
benefit and expence of picking the tithe. On the other hand— 
he takes his own reaſonable time to pick ; he faves the expence 
' and difficulty of procuring a number of agents to attend in various 
| . places; - he picks and ſorts as he pleaſes; he has the ſtalks if ever : 
| they ſhould prove valuable. The farmer too has fome diſadvan - 
tage: — his ground may be incumbered; bis bop-poles are uled 
and expoſed for a reaſonable time beyond his own harveſt, 
Upon the whole 1 am of opinion, That the law of tithing hops 

has been ſettled not generally, but with an exception as to reaſon- 
Able and ancient uſage reſpecting the mode of ſetting it forth; that 
the Courts might ſo ſettle the law, and allow ſuch exception, ith- 
- out violating any ſound principle of the law.of England; and that 
this uſage, ſet up by the Plaintiff in error in the bill of exceptions, 
{if the jury had been of opinion that the fats there ſtated were 


duffciently proved) is not contrary t to 205 principle « of tithe- lau. 
11 8 3 Some 


/ 
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Some apology may not be improper for having ——_—— fo 
mth trouble to the Houſe and to the Judges, for thus differing 
in opinion from thoſe whoſe judgment I feel myſelf both diſpoſed 
and bound to reſpect. The beſt apology I can make i is, to ſay, 
that as it is my opinion, tam bound by my oath to avow it, and 
by my duty to the public to ſtate the grounds on which I have 
formed it: and it is a great ſatisfaction to me to know that, if T 


am- in an error, this Houſe will take care that my error ſhall work . 


nene to the op nor to the eſtabliſhed law "on 1 . 
The a of PREG pubſusd by the kenne en who 
thought the direction right, was to the following effect: : 
The conſideration of this queſtion reſolves itſelf into three 
beadsz Hir. What is the general rule of law with reſpect to ſet- 
ting out the tithe of hops, independant of particular uſage or 


practice in particular places? If that rule ſhould be found eſſen- 


tially to vary from the courſe which has been purſued in the 
pariſh of Fornhdm, and to which the Plaintiff has conformed: 


denen, conyenient and applieable to any, modern improved mę- 
thod of eultivating and preparing the hop for market, can over- 


whereon to ground a ſound preſumption of a real e 
baving taken place wirh reſpect to this article of annual increaſe? | 
That this article became a ſubject of cultivation Jong poſterior 
o the time of legal memory is a fact noticed in a variety of caſes. 
agitatel- more than a century ago. It ſeems true, indeed. that the 
c af juſtice were not called upon to declare the particular 


mode in which hops were titheable until a conſiderable time after 


their| introduction into this country; though, when the point did 
ariſe, tbere appears to have been little difficulty in deciding ir. 
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then, ſecondly, Whether the uſage ſtated 1 in the bill of exceptions} 


wy the, general rule, or be ſupported upon any legal principles? 8 
and, khirdly, Whether ſufficient mattar was given in evidence, 


All titheable matters, when newly introduced, are claſſed among 


others 10 which they bear an obvious reſemblance; and are aecord- 
ingly deemed a great or a ſmall tithe, and are required to be 
ſevered and ſet out itt a ſimilar manner with thoſe articles which' 
they reſemble. Such has been the caſe with wWwoad, ſaffron,” 


tobacco; and other ſuch titheable matters; ſuch would have been 


the caſe with madder, had not the legiſlature eſtabliſhed a te 


rary compoſition, which expired in 1786; ſuch has alſd been tie” | 


eaſe with all artificial graſſes. The fight « of the parſon to His rn 
Vor. _ >. 3 E | | iQ 
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in the caſe of Crou 
it was uncertain whether they ought to be tithed by the hill, the pole, 
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in kind acerues on the act of ſeverance; his right to take the tithe 
—— accrues'when the titheable matter, after ſevetance, is in the earlieſt 


ſtage | of the courſe; of huſbandry applicable to it, in which the 


tenth. part may be viſibly diſtinguiſhed from the other nine. 
What ſhall be deemed a ſeverance muſt depend upon the nature 
of the matter to be ſevered. But no other mode of ſeverance in 
the caſe of titheable matters of annual increaſe has been judicially 


recognized, except that of ſeverance from the ſoil, and ſeverance 


from the parent. ſtem, The ſame principle that requires fruit and 
ſeeds to be ſet out, after they are gathered or colleCted, by meaſure 


or weight, muſt; require hops to be tithed in the ſame manner, 


after being picked or gathered from the plant. The flower of the 
hop is the ſole object of the cultivation of that plant, and it not 
only. i is, but neceſſarily muſt, to preſerve its quality and value, be 
picked and gathered upon the ſpot. It ſeems difficult to diſtin- 
guiſh the caſe of hops, from peaſe plucked by the hand for the 
uſe of man, as the phraſe is, from the bind of the plant, or from 


beach maſt, and acorns pulled from the trees. Hops are, in truth, 


the. fruit of the plant, as much as the pod of peaſe. Upon prin- 


ciple, therefore; the mode of ſevering and ſetting out the tithe of 


hops contended for by the Plaintiff in error is not that which the 


law requires. Although there was a time when it was doubtful 


what the common law principle of ſevering and ſetting out this 
tichefwas, the point is now ſettled even in the laſt reſort. The 
firſts sol ais 11 1 Noll. Abr. 644. tit. Difmes (Y); 81.1131 14 Jac. 1. 
where it is ſaid, A man may Tet out his tithe of hops before they 
are dried The ſtage of huſbandry ' immediately preceding the 


drying is thepicking; conſequently, it was not then doubted, that 


they muſt be ſevered by picking before they are ſet out. In 1672, 
ouch v. Riſden;'' Sid. 443,” Tuyſlen J. ſaid, that 


ar the buſniel. This proves nothing affirmatively on the ſubject, 
but only that he did not conſider the ſubject as having received any 
determination which aſcertained the general. rule of law upon the 


point. About twenty years after this obſervation of 7 den , 
the queſtion came under conſideration in the caſe of Cbith v. 


Reeves, vis. in the year 1687. The Court there pronounced tbe 


rule of the common law, by declaring, that in caſe there had not 
been ſuch uſage as was proved in that caſe, the tithe of hops 


 avght. to be paid in kind, which they explained to be the tenth 


N of dhe Whole after Sieking.- T he 9 1 _ 
| 4 Find, 
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„is ſomewbat ſingular, and moſt. ſtrongly imports that any 
other en would be a ſort of ſubſtitution for the tithe itſelf, In 
1698, in the caſe of Ger v. Herch, the cuſtom alleged of paying 
5 3 Millings an acre, was declared by the Court to be a bad 


eereed of a tenth part of the value of the hops, when the ſame 
were pulled from the bind or ſtem: and the true reaſon is there 
added « at which time the tenth Bare is ſeverable from the nine 
parts; and, the tithe by, law payable.” In a ſubſequent ſuit in 
1794s: by the adminiſtratrix of Gee, the Plaintiff in the former. 
action, againſt. the ſame Defendant, 1 Mood, 436. the ſame doc- 
trine is laid, down by the Court; and this caſe is the ſtronger to 


| not infilt; on ſetting out the tithe by the tenth row or hill, but had. 
cut. down, ter hills. tagether, and ſet out the tenth of the whole 
quantity, „ heth. hop and bind, thereby giving the tithe- 
ener bis, full preportion. Again, in 1720, Blip v. Chandler, 
che Court declared that hops are not titheable until they are 
picked; and that the tithe thereof ought, to be paid i in kind by the 


11 


ig 7% and 752. Laſtiy, i in Walton v. v. Tyers, decided in the 

Haus of Lords in 1753, 5 Brown, Fag. al og, Where the De- 
fendant inſiſted on ſetting out. every, tenth. hill, and, cutting tue 
hind;,and on the other hand the Plaintiff. demanded, every tenth 


nt Was improper; and further, it was, affirmatively, 


Sf > 


by the, Defenc 
pronounced, that the. tihs, aught to be tet. out after the hops are 


| which i is not impeached by any thing to be found i in, the books, or 
dy any thing to be drawn from the natuxe of the caſe, it ſeems, 
3 completely ſettled, that the ſeyerance.« of. the tithe. of haps uſb tbe: 
by ſeparating, the fruit from the. ſtem. 0 1 
Seeing then, 1 what. | is the general rule as to e ah * and, 
| ſetting out the tithe thereof, we may proceed to inquire, Whether. 
any. ſuch uſage as that which has been ſet. up by the Plaintiff in 
error. can, be. ſupported. conſiſtently with the rules of law? The, 
| uſage; Rated in, the bill of exceptions amounts to thi 3, that the, 
occupier ſhall, at. his s diſcretion, leave for. the rector the, tenth. part 


+ w 4 4 


| of the hops, not ſevered, as we have ſeen that the common law 
WE +. e Þ but i in a tage of the huſbandry of chis article, 
Vi 9 ſhort 


cuſtom ; ; and in the abſence of any good cuſtom an account was 


ew the neceſſity of. picking the hops, becauſe the Defendant did 


buſhel, namely, every tenth. buſhel , of the Whole, after picking. | 
The ſame,rule;prevailed in the two ſeveral caſes of Sneed v. Unwin, 


gel, when, picked ; J declared, that the mode inſiſted on 


picked from the bing or em. Frqm. this ſeries of authorities, | 
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| law to bs ſet out, than he is entitled to; for, abridging the qua. 


the common law, that contfol the right of tithes; vis. cuſtom, 


the perplexity and difficulty Which have ariſen in this cauſe, 
Cuſtom, in reſpect of prædial tithes, chiefly regards the manner of 


Ait 13 ro be prefumtd* coeval with the original payment of 


article in different -parithey: | > Th ſome places the; modes of buf- 
bandry, in others, the fetvor and zeal of Ohriftians in the each) 


3 Manors co nfecrated thei ir tithes to any thiutth, #8 they "might have 
done before the ſecond” cGudell of "Lateral 
preſſed, in the conſecration, in in what manner'the'tithe ſhould be 


paid. Chr "off 4 
Vitber. The payment of tithes was at firſt voluntary, and of im- 


\ bulls," and by decrees of / councils: Put the canon Hilke Ain all ages 
admitted that the cuſtom of tithing was to be obſerved in every 


| compolition differ from each 
origin. Modus muſt have exiſted from time immeworial; com- 
4 poſition real muſt have Veen made befbte the Uifabling fare 


Brno to the 'origitial etifobitnert of che Warch, inkfrnoch as 


CASES > #6 EA EK EIn 


ont of that in which he is entitled by lau to receive it, and chat 
without compenſation.” This is preciſely the ſame thing in prin- 
_ ciple as if it were contended” that the rector, by cuſtom, ſhoulg 
receive a lefs quantity in that ſtage of hufbandry, when it is by 


tity of the tithe, and calling upon the re&or to incur. expence, 
when he is not by law obliged fo to do, come to the ſame end, 
ſince both equally reduce his profit.” The queſtion then is, Whe. 
ther the uſage contended for be god afid available in law? Now 
there are three diſtinct things, beſides the rules and principles of 


môdus and real compoſition. Theſe thtee reſt on different 
fbundations, the confouriding of which has introduced much of 


ſetting them out. It muſt be innit it requires No'equiva- 


tithes, or endowment” of the pariſh church, rovided 
ſubject to fraud; for it never can be Pr ited what the Lord of 
the Manor, at the tiche of endowing the pariſh, meant to Ripolate 
for ſuch a mode of ſetüng out the tithes as would defeat his own 
etidowment. - Hence come che alffetent ttodes of tiching the ſaint 


ages, gave an advantage to the parfot. "yy When the Lords of 


„probably they ex- 


Te, gur g. a Honerr. See Selllen'r Hiſtory of | 


* 


rect öbkgätion. After 


rds, indeed, it was enforced by papal 


pariſh. * Tinwwnt?'r Provintiale De Dizimit (a). Modus and real 
ch/ other in nothing more than in their 


of the 13 liz. But both modus and Teal Compofttlon ul be 
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they control it, and are founded on the conſent of che parſon, 
patron , and ordinary. Now the uſage of tithing hops inſiſted on 
by the Plaintiff f in error, cannot be referred either to a cuſtom, 
or to a modus, becauſe the cultivation of hops was introduced 
within the time of legal memory. Whether the plant be indige- 
nous or not, we are informed by many caſes which occurred at a 
great diſtance of time from the preſent day, that its cultivation for 
-uſe is modern.; and, indeed, the evidence in the preſent caſe ſtates, 
that in the pariſh of Farnham, and elſewhere in the kingdom, 
hops are with reference We time of legal memory, modern 


the bar, that as a cuſtom which muſt be immemorial, reaſonable, 


3 and certain, the uſage contended for could not be ſupported, 


although it appears to have obtained a conſiderable time prior to 
the laſt hundred years, during which the pariſh bas been under 
com poſition. In Grouch v. Riſden, 1 Sid. 443. the Court refuſed 


| to grant a prohibition upon the ſuggeſtion of a modus for hops, 


declaring that they would take judicial notice that hops were not of 


| | ſufficient antiquity to become the particular ſubject of a modus, 
B though hops, as well as other matters of novel introduction, might 


be included in a modus for ſmall tithes in general. This caſe aroſe 
a conſiderable time before that of Chitty v. Reeve, which was 


Adel in 1687; and after the caſe of Chitty v. Reeve, the ſame 


point was again determined in 1698; for in the caſe of Gee v. 


KFiorcl, the defendant having ſet up a modus of 105. an acre for 
W hops, the Court declared the cuſtom void in law; and, according 
| to a ſhort report of the ſame caſe, from a manuſeript of Ld, Cli. B. 
| Dodd, in Rayner on Tithes, p. 87. the ſeeond reſolution is, „ that 
no waduf can be for hops, being a late thing.” So Lord Ch. B. 
Comynt, in his judgment, in Walks v. Payne, Com. 638. conſiders 

it as ſettled, that hemp, line, ſaffron, hops, and tobacco, are new 


things, and as ſuch to be ranked with matters of a like nature, as 


| ſmall äches. But it was: contended, that the mode of letting out 
| thetithe of a matter newly introduced with a reference to the time 
| of legal memory, and- which mode was poſſibly coveval with the 
introdu@ion itſelf, might be good, as being reaſonable, and that 


this was actually o by uſage in other caſes. To this it may be an- 


ſwered, chat a cuſtom of tithing, like every other cuſtom, muſt 
be conformable. to what is required by the common law; and that 
reaſonableneſs or fitneſs will not alone diſpenſe with other ingre- 


dients which neceſſarily enter into-the definition of a euſtom. It 
Vol. II. 1 0 1 3 F | . g | would 


and within time of memory; and it was almoſt conceded at 
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would be repugnant. to every principle of law, to! hold that, an 
obligation created by the general law of the land could be avoided 
within particular limits, by the immediate effect of a contrary 
practice of ſixty or ſeventy years in that diſtrict; or, according to 
the argument at the bar, that there ſhall be a rule of law which i 
only to take place when there has been no practice to the contrary, 
Immemorial, reaſonable, uſage may, indeed, locally ſuperſede the 
common law, and introduce a different rule; but the common 


bs Jawheannot be different at Farnham from what it is in Kent or in 
f Aſſex, or. 1 in other places. It muſt be the ſame i in all places, other. 


wiſethere-is no rule of.the common law at all. 
In ſupport of the uſage ſtated in the bill of ations the cafe 
of Ghiuty. v. Reeve was cited; the proceedings and decree in which 


cauſe are to be found in 1 Wood, 251. This caſe deſerves par. 


ticular examination. It aroſe in this very pariſh of Farnban; 


the opinion of the Court was given upon nearly the ſame ſtate. 


ment of the practice of ſixty years before the ſtatute of Fac. 4 
that is to be found in this bill of exceptions; z and if that opinion 
were well founded in point, of law, it would diſpoſe of the 


queſtion in the plaintiff” 's fayour. A bill was filed by the admini 


ſtratris of the leſſee Ws the tithes, for an account of the tithe of 


hops, ſuggeſting that the cuſtom in Farnbam was to ſet them out 
in the manner contended for by the preſent Plaintiff. The De- 


fendant,» the occupier, admitted that they ought to be ſet out by 


the tenth hill, but inſiſted that the growth of every tenth hill 


ought to be left upon the hill with the binds cut, and ſtripped from 


the pole, to be taken away by the tithe-owner to be picked elſe- 


where. Upon the evidence given in the cauſe it appeared to the 
Court, that the practice inſiſted upon by the Defendant would, for 


| the: reaſons given, be deſtructive to the tithe; but that to ſet out the 


tenth row, where the rows were equal, and when not, the tenth hill 


and to leave it ſtanding, with the binds uncut, for the tithe, : and for 
the impropriator to have a conyenient time to come and cut the bind 


— 


and pick the hops upon the ground, had been obſerved for abore 

ſixty years. This cuſtom, uſage, and practice, the Court declared 
to be reaſonable and fitting to be obſerved; at the ſame, time pro- 
nouncing the common | law obligation, of ſetting out the tithes in 


a kind, to be as before mentioned. One i Is. at, no loſs to find out the 


reaſon why the defence was overruled ; but it is not ſo eaſy to di- 
cover the ground upon which the Court could declare, that tle 


cuſtom, uſage, and practice, e by. che Plaintiff, was realo!- 
Ay 7 le 
A. | ab 
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1181 and fitting to be obſerved; at deaſts if by that language they 
meant to fay, (as ſeems to have been the caſe, though the deeree 


is only for an account,) that it was obligatory upon the tithe- 
owner, though it was contrary to the general rule of law which 
they themſelves in the ſame breath declared. How they applied 
this cuſtom, uſage, and practice, as they call it, the decree gives 
ug no information. They may have decided upon the effect of 
an uſage of ſixty years proprio vigore, and independent of the 
conſideration how far it might be evidence of ſomething further; 
they may have confidered it as evidence of a legal, immemorial 


ſition real- At any rate, the attention of the Court was not drawn 
to the general point, Whether either of the cuſtoms, ſet up by the 
parties, could have any foundation in law? The antiquity of either 
cuſtom did not come in queſtion, but only their comparative rea- 


rity of that caſe, therefore, does not weigh much i in the preſent, 
, the point as to the validity of any cuſtom upon this ſubject 


that a practice of long ſtanding, although not properly a cuſtom, 
may be conſidered as having the ſame effect, in the caſe of hops, 
is that of Sneyd v. Unwin, in 1740. There the Plaintiff inſiſted 
that the tithe ſhould be ſet out in the manner now contended for 


ſeyered from the ground. The Court directed an iſſue, to try 
« Whether the ulage was for hops to be tithed before they are 
picked from the ſtalk ?” From this,” it has been contended, that 


be good: but! it is much too ſtrong a concluſion to ſuppoſe a Court 
of Equity pledged to any ſettled opinion on a matter which, by 
| directing an iſſue, it confeſſes may be more effeQually inveſtigated 
at. law both as to the legal principles applicable to the uſage 


for its own ſatisfaction, before it proceeds to a decree, cannot, in 
fair reaſoning, furniſh ſuch an inference ; and perhaps the Court 
might be leſs ſerupulous, having the decree of Chitty v. Reeve 
before them, where their predeceſſors had been governed by an 
ulage. In Sneyd v. Unwin the verdict was againſt the cuſtom, 
A Whether that aroſe from the party _ whom the affirmative lay 


cuſtom; or they may have conſidered it as evidence of a compo- 


| ſonableneſs; and on that alone the Court determined. The autho- 


is directly made. The other caſe mainly relied upon to ſhew, : 


by the Defendant i in error. The Defendant relied on an ancient 
uſage of tithing by the tenth pole or hill, after the binds are 


the Court muſt have been of opinion that ſuch an uſage might 


proved, and as to the fact of uſage itſelf. That a Court of 
Equity ſhould- pauſe, and call for information upon thoſe heads 


failing 
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5 falling in his proof of the uſage having long ſubſiſted, or from 


the direction of the judge upon the effect of the uſage ſuppoſing it 
proved to be of long ſtanding, we have no means of knowing with 
certainty; 3 but it is reaſonable to ſuppoſe that the ſame ulage 
would not have been ſet up twelve years afterwards, namely, in 
1752z unleſs ſtrong evidence had been given of it in the firſt cauſe; 
and the declaration of the Court in the ſecond cauſe ſeems to coun. 
tenance an opinion, that the invalidity of the uſage in Point of 
law might have been the ground of determination, fince the Court 
declared that the method inſiſted on was not the legal method of 
tithing hops, but that they ought to be picked or gathered before 


the ſame are titheable,” and decreed an account aceordingly. The 


only juſt inference which can be drawn from that caſe is, that the 


Court of Equity did not think proper, any more than another Cour 
of Equity in the preſent cafe, to determine upon a matter of cuſtom, 


without the aſſiſtance of an inveſtigation of the facts Wed voct, 
and of the law which ſhould reſult therefto m. | 
The uſage inſiſted on by the Plaintiff in error appears dog to 
be defeQive i in reaſonableneſs 3 for i it is ſtated in the bill of excep- 
tions, that the ogcupier is to leave the tenth row if equally Planted, 


or the tenth hill if unequally planted. This mode of tithing, 


therefore, i is more open to fraud. than that preſeribed by the com- 
mon law, ſince the planter has it in his power to determine which 
ſhall be the tenth row or hill, and accommodate his cultivation 
accordingly, and as many. hills are weak and many die, and he 
can begin te ſet out from what part be, pleaſes, it would require 
very little contrivance ſo to ſet them, out, that the hills allotted tothe 
parſon ſhould be thoſe which are weak and blighted. "This is not 
merely an. opening but an invitation to fraud. Authorities how- 
ever have been reſorted to, to ſhew that ſuch a mode of ſetting 
out tithes has been conſidered as reaſonable, and; may be good by 
cuſtom; : and for this purpole the caſe of Stebbs's v. Goodluck, Moor, 


5 913. 1 Leon, 99. has been relied on. "According to the report in 


Moor, the parſon, as he alleged, was to have every tenth land for 


- tithe of corn, beginning with the land next the church; and the 


occupiers knowing which of the lands would be the parſon's 
neglected to till, ſow, and manure them as they did their own, 
for which fraud, the parſon ſued for tithe 1 in kind, that is, every 


tenth- ſheaf, in the Spiritual Court: i but the Court of King s Bench 


granted a prohibition, becauſe the parſon's remedy. for the fraud 
was at common. law. According to this 8 it does not ap- 
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nt the validity of the cuſtom. was at all taken into conſider- 


and having ſtated a fraud as the only ground on which his ſuit 
chere was founded, was told that his remedy was at common law, 
and therefore a prohibition was granted. But in the report of the 
ſame caſe, in Leonard, the reporter ſtates that the opinion, of Wray 
Ch. J. was, that the cuſtom was againſt common reaſon, aud void; 
but that if it were a good cuſtom, then that the parſon Mould 
have his action on the caſe at common law. Nothing more ſeems 
3 fairly to be collected from the two reports, than that the Court 

decided, that at all events the fact of fraud ſhould not be tried in 


the Spiritual « Court, the Chief Juſtice expreſſing his opinion as to 


the cuſtom, from which no one is tated to have diſſented. The 
dictum of Lord Hobart in Hyde v. Ella, Hob. 2 50. is the only 
ather authority, cited to the ſame effect. The point immediately 


in judgment in that caſe was, Whether carrying the firſt crop of 


bay into the advanced Hate. of tedding, and putting it into wind- 
rows, might be a compenſation for exempting the ſecond crop 


from payment, of tithe? and it was determined, EY it has often 


been figce, chat it might. By way of aſſimilation to, the caſe then 


at bar, the report. Rates. his Lordſhip, to have ſaid, that at divers 


places they ſet out che tenth Acre of wood. ſtanding, and ſo of 


graſs. . It muſt be obſerved, that the law of tithes was not o well 


aſcertained; i in. the time of. Lord Hobart. as it is at preſent, aud 


ation, but only that the parſon having ſued in the Spiritual Court, | 


Kwientr 
. 
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many opinions then fluctuated upon matters which have ſince been 5 


ſettled. With reſpect to wood, indeed, if ir were titheable only 


by cuſtom, as it was at that time ſuppoſed to be, the tiche- owner 


could only have taken i it in the way that cuſtom gave it to him. 
But the propoſition | as applied to graſs, or any ſubſect titheable by 


the general law, is not warranted by 2 any decifions ancient or 


modern, but is contrary to the courſe of them all. There muſt in 
all caſes, and without any exception, be a ſeverance from the free- 
hold, ſo that What was part of the inheriratice may become a 
| chattel and veſted in the parſon. If this were not the caſe, the 


Spiritual Court would be oufted of its Jjuriſdiction, for i it can hold 
no plea of what relates to the freehold. In all the books, indeed, f 
tithes are alled lay chattels ; but till ſevered they are not fo; they 
ſtill * remain parcel of the freehold, ſo that ſeverance i is elfentially 
neceſſary.” That a particular piece of wood- land, or meadow- 


land, ſeparately and: immemorially. enj joyed 1 the parſon, may be 
Vox. II. | e IN e a com- 
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a : compenl: ion for tithe: of wood and hay, is undoubted; but 1 


 _ except the dium above mentioned is to be found, tg 
ſhe that the leaving a tenth of any titheable matter unſevereq 

can be good by: cuſtom. The caſe of Steadman v. Lye, M. 111, 4% 

t Lord Naym. Fog. is firongly i in point. In a ſuit for tithe g 

hops a modus was ſet up, that if the parſon ſend his ſervant, Ge. 

to mo aliquam hartem lupulorum, he ſhould have the tithe of them, 
Ne. But it was agreed by the Court to be an ill cuſtom, be- 
cauſe i it drives the parſon to more pains than the law requires ty 
entitle bim to that which 1 law he ought. to have in the © ſane 


po N a without ſuch pains.” 


The obſervation of Mr. Juſtice 225 * im Loon v. Riſten, 


Relay to have a contrary tendency to that which was contended 


4 for by the Plaintiff in error. When he obſerves that the legal 


| manner of ſetting outthe tithe of hops, whether by the hill, the pole, 
or the buſhel, had not been ſettled ; he muſt be underſtood to ſay, 
that | in point of fact the tithe bad been ſet out in theſe ſeveral 
Ways in different pariſhes, but which of them was the legal way 


| had not been then determined. Had he conceived that the Prac- 


fi 201 which Had loag obtained i in-each particular pariſh, could con- 


Hite the legal mode in ſuch! pariſhes reſpectively, it is probable 


that he Would Have ſo aid; but it ſeems plain that he conceived 
foie general rule, founded * principle a and applicable to all places, 


remained to be aſcertained? that general rule wu ſinte been alcer- 


Fes) 19 {343 E 


— * 


tained in the euſe of Walton v. Derv. £ wy 
Ve ;ronnd, however, 4 upon. Ac the Pater i in error prin- 


#18 3 * 8 


[cipally relied, Was that © of; a real compoſi don, which it was argued 
might ha ave. taken place 


e 


| doubtful 1 whether: the manner in which, or the t time When, the tithe 


compoſition: but only. of the diſcharge of tithe. 
ln the Codex (a) it is Laid; that a compoſition _ ie, where | 


irſelE 4 ſhall. be Jet out in kind, can be the ſubject 1 Water, of a real 


b 


the. incumbent together. with the pat ron and ordinary make agree 
ment by deed executed under their hands and ſeals that certaia, 


lands mall be diſcharged from, the payment of tithes in ſpecic 
ig conſideration of a _ recompence to the ineumbent either 


We money. or in lands, wo. him and his ſucceſſors for ever or in 
dome, other 1 Zo 88 benefit and | advantage.” | 80 £ Sir Simon 


® @ ha e. K. 765. rr angd 0. 
Oe 


antecedent, to the 13 42 5: but! it is very 
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the preſent incumbent of any ele together with . — 7 — 5 — | 
and ordinary, do agree under their hands and ſeals, or by fine in = 


of 


the King's Court, that ſuch lands {hill be freed and diſcharged of lg 


in Et rot. 


payment of all manner of tithe for ever, paying ſome annual pay- 
ment, or doing ſome other thing, to the eaſe, profit, and advantage 
of the parſon or vicar to whom the tithes did belong (a).“ Indeed 
there are two requiſites to conſtitute a real compoſition, namely, 
chat the tithe ſhall ' be diſcharged, and that a compenſation ſhall be 
A given.” Are theſe requiſites to be found in this uſage? That the 
= tithes are not diſcharged muſt be admitted. Where then is the 
A compenſation.? Ir was ſaid that the parſon was to have the binds; 
1 but the pleadings do not give them to the parſon, and if they did, 
W they are of no worth or value. It is obvious that in this caſe the 
W parſon is to give up the benefit of having the hops picked for 
him, and to do it for himſelf at a great expence, and in an incon- 
venient manner. For, this he receives nothing: for according to 
the evidence, he is only to have the privilege of coming upon the 
land, of cutting the binds and picking che hops, and then carry- 
W ing away the hops when picked. To this agreement, it was 
= argaed,. the parſon might have been induced to aceede in order 
to tempt the occupiers of lands to plant hops, and ſo give en- 
couragement to a very expenfive cultivation. As to the induee- 
ment, if this were to be admitted as a compenſation, it would 
equally well eſtablifh a cuſtom of tithing corn by ſetting out the 
tenth land, or apples, by ſetting out the teuth tree; becauſe, by a 
poarity of reaſoning, it might be preſumed: that the parſon held out 
chis favourable mode of tithing ſuch: artieles in order to tempt the 
farmers and occupiers of: lands to employ their wood-lands or 
| paſture. in ſuch culture as might produce more beneficial tithe to 
4 himſelf. In ſhort, it would make good a compoſition or :0dus to 
eecceive one fifteenth inſtead of one tenth of corn; for undoubtediy 
in all caſes, the leſs that is taken for the tithe of any article, the 
| moe the occupier is encouraged to cultivate that article; and if 
this alone were to be admitted as a ſufficient, conſideration, 


the Oblection! of want. of Fate r not lie in any, 
caſe, fer 


W It therefare,. on. 5 3 dhat the tithe: had been ori- 

auh ſo granted. or n any other ſuppoſition this method of 
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| Sag ant Ps tithe of hops might, by immemorial uſage b © far 


| wherein no immemorial uſage can have exiſted ; and if the tithe. 


any, compenſation. | F 5 


ported. 


hich: is N to a ode buy: N no ee to a parti- 
cular deed of compoſition. 


: the deed, or ſhewing that it did exiſt, independent of mere uſage, 
And the reaſon why this has been ſo held, is ſtated to be, that if 
it were otherwiſe the church would be defrauded, and every bad 


3 Bro. Chan: Caſ. 217. Indeed it may be collected from the 


, annuity. founded on areal. compoſition, in diſcharge of tithes, could 


only be claimed by producing the deed of compoſition, or by 
alleging an immemorial preſcription, The preſuming a deed from 


_ poſed that. any man would ſuffer his neigbbour to obſtrudt the 


: agreement for a N compoſition W r taken place * 


1 CASES 1 IN EAS TER TEAM 


ported, ill, the argument will not apply to the preſent caſe, 


owner at the firſt introduction of hops had a right to his tithe by 
meaſure, the objection remains unanſwered, that the compoſition 
cannot be good, becauſe he parts Wi that en without receiving 
Suppoſing, bowever, this this can 105 that ſubje& u matter of 2 
real, compoſition, it will be right to examine the nature of the 
evidence upon which the compoſition is attempted to be ſup. 
In a the evidence is not arne fo a ene 


F 


Uſage is in general a ground for 


preſuming deeds, even againſt the crown: yet in the particular 
inſtance, of compoſition for tithes, it is ſettled that where the deed 
cannot be produced, ſome evidence muſt be given referring to 


modus turned into a good compoſition. Heathcote v. Mainwaring, 


Boek 34 H. 6. 36. that the ancient law - Was, that an 


long uſage is certainly. a novel invention of the judges for the fur- 
therance of juſtice and the ſake of peace, where there has been 2 


long exerciſe of an adverſe; right. For inſtance, it cannot be ſuf- 


light of his windows, and render his houſe uncomfortable, or to 


yl uſe a way with carts and carriages over his meadows for twenty 
years, reſpeQively, unleſs ſome agreement had been made between | : 
the parties to that effect, of which the ulage is evidence. But | 
with reſpect to a compenſation for tithes the ſame reaſon does nt I 
obtain, becauſe temporary agreements are made and continued 5 
for the convenience of parties during a ſucceſſion of incumbents Wl : 
There is no exertiſe of an adverſe right, which is generally deemel | FF 
neceſſary to raiſe” the preſumption. The beſt evidence of 2 1 


Ne 
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the 
Sawbritlge v. Benton, Huſtr. 375. inſtruments were given in evi- 


dence which ſtrongly denoted that ſuch an agreement muſt have 
taken place as they related, with a reaſonable degree of probability, 
more particularly to ſuch a tranſaction than to an other; \where- 
fore the real compoſition was ſupported.” Indeed, it "appears to 
have been invariably holden that ſome evidence mt be àdduced 
to ſhe w that ſuch an agreement, though jeſt, did onde exit. Such 
was the opinion of the Court of Exebhiquer in the cafes of Ro- 
binfon v. Appleton,” 4 Mood, to.; and Howes'v. Shine, 4 Wood, 


419.; and ſuch was the opinion of Lord Hartleviete in Rotherham 


v. Fanſhawe, 3 Alf. 628. In the preſent caſe there is wanting that 
awhich' is indiſpenſably necefſary where a real compbfition 4 is to be 
preſumed, namely, mutual loſs and gain on the reſpeckive parts 


of the parſon and occupier. Where the occupier has long tetained | 
that which by law he ought not to retain, and yields to the 


parſon that which by law he is not bound to yield; this mu- 
tuality of loſs and gain acquieſced in for a great length of time, 
is ſtrong cohroborating evidence of ſuch au agreement having been 
executed by the neceſſary parties: but where this mutuality is 


not to be found, the preſumption muſt be that no agreement took 


place, whereby the parſon conſented, with the permiſſion of the 
| . patron and ordinary, to forego his legal rights without any retri- 

bution. The bare fact, therefore, of dhe pariſon having been in 
the perception of leſs than what is due to him, or of that whichis 
due in a leſs beneficial manner, is not of itſelf a ground for pre- 


ſuming a real compoſition: and this was the opinion of Rolle, as 


appears in the caſe of the Earl of Hertford v. Leech, 8 Car. 1. (a) 
where in ſtating what he conceives were the reaſons of the Court 


for holding that certain lands were not diſcharged of tithes, he | 
gives this as one, © that it ſhall not be intended that any real com- 


poſition or conſideration Was given for the diſcharge of tithe with- 

out ſhewing that ſpecially. * Such has been gonſidered to be the 

— ·5·ͥ¹ 0 xe "Wink 
From this courſe of Bun it followk- be the uche of hops, 


by the. principles of the common law, is payable from the true 
time of the ſeverance of this titheable matter, namely, from the 


picking ; that no cuſtom or modus can apply to this any more 
.than to many articles of modern introduction; that no long prac- 


(a) Vid. 2 Danv. 48, 612. tit. Diſnes (I.), pl. 2. Vin, Abr. it. Difmes (I. a), pl. 2. 
Vol. II. 1 0 8 tice, 
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deed itſelf, but that can rarely be expected. In the caſe of 1800. 
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An Error, 


and therefore that upon the matter ſet out in the bill of excep- 
| tions, the direction Was . af given: to che Jury to find for the 
| Deben nk ar 7 | 


Court of King's Bench ſhould be affirmed. 


N ae at his houſe in ee i 


: CASES! IN. EAS TER TERM. 


\tice, even though concomitant with the introduction of the article 
itſelf, can have the effect of a cuſtom or modus, and vary the 
legal principle by which the tithe i is to be ſet out; that as a real 
compoſition, the mode of tithing contended for .cannot be ſup- 
ported, ſince. it does not fall within its definition; that if it did, 
there is in this. caſe no evidence whatever of the exiſtence of a 
deed of compoſition ;/ that the uſage contended for would faruiſh 
.to the farmer a temptation almoſt irreſiſtible to cheat the parſon, 
and would ſubject the property of the church to imminent peril, 


After hearing OS apigian of. the . ts „ upon the 
e of the Lord Chancellor, reſolved that the judgment of the 


> . © 3 
„ 
* — 


6 


5 Mr. J. Buller was prevented by illneſs from attending in Court 
during any part of this term, and early i in the —_ vacation 
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153565. — 3. note (a), aer « inſurance,“ infect or goods, _ 
fo 1,9 8 gt. (s), for 6c ' Brown . Ge.) £7008 5 Brown f. 8. 


4 . 
1 : 
* 
* 
4 
* 1 
. : 


| ARGUED AND DETERMINED 


. A 15 


IN THR 


| Courts of COMMON PLEAS. 


0 


x AND 
exchr urn cn AMBER, 
TS 8 AND 1 50 
Fre the HOUSE Of LORDS; 


1 the Tone Lear of the Reign 0 of GzoncE III. 


| 7 be Allen OY was decided in ft 2 after Tam, but its ge. | 


va und * delayed till the W period. ). 
# 
N 0 v. Dur r. 


0 f 15 5 5 lden D. Bor roN. 


Tae were two en on Policies of jofurance on the Kip. 
Lacy, at and from Padſtow i in Cornwall to Leghorn. | 
The cauſes were tried before Lord EL DON, Ch. J. at the Guild. 
ball ſittings after Michaelmas term 1799, and verdicts were found 
for the Plaintifls i in both actions, under the following circumſtances: - 
The Lacy was a Spaniſh built ſhip Purchaſed at Hamburgh by the 
| Plaintiff, a Briti i/b ſubject; ſhe was not regiſtered, but had paid 
the alien duties. Previous to ſetting ſail upon the voyage inſured, 


| the dee; of the Lacy ee to the eee for a keence to 


miez, eden het being wis . 
OL. II. | 31 


| Proceed 


May 26th, | 


A foreign 
built ſhip, 
Britiſh own- 
ed, is not re« 
quired to be 
regiſtered: 
and may 
therefore ſail 
without con- 
voy, being 
within the 
exception of 
the convoy 
act Oy Geo. 3. 
ſ. 6. 


| If » F 


inſurance be 


del on fuck a hip: q 111 10 800 endes on the rated to communicate to Fw che, at the ume of 


proceed wt 


circumſtance ought to have been communicated to the under- 


be had, and nonſuits be entered ; and the caſes were afterwards | 
argued by Shepherd and Williams, Serjts, ar. the * and 


. caſe of Long v. Duff from Long v. Bolton, except this ſingle cir- 
cumſtance, vis. that in the latter it was not diſcloſed to the under. 


4 bug ” el in the ſituation of the Lucy, departing without convoy, (ad 


* 
19 55 


writers at the this of effeQting thepdlicy th 
built ſhip and not regiſtered ; but in the latter it was not. 


upon ſhips ſailing without convoy; and in the ſecond, tha 85 


writers. 


of the affured to give this information, or of the undervwrite 
to ſatisfy himſelf upon that point. The Jury have decided thatit 


ca8ks IN TRINITY TERM 


* — * * — 19 3 


Leg bbs. n and Napier; but only obtained 
a licence for Naples ; 2 notwithſtanding which he proceeded on the 
voyage to Teghorn without convoy, and was captured off that 
place by a French privater. The only difference between the two 


caſes was, that in the former it was repreſented to the under. 
the Lucy was a foreign 


On the part of the Defendant it was objected in both actions 
that as, the licence, obtained did not extend to the voyage inſured, 
the Lucy, though a a foreign built thip Briti 165 owned, was within the 
proviſions of the 38 Geo. 3. c. 76. which makes, void all policies 


poling her not to be within | the proviſions of the convoy act, that 


$: PD 


P n ? 


On theſe grounds a rule. ni 6. was obtained in Hilary term, 
lng” on the Plaintiffs to ſhew cauſe why new trials ſhould not 


Lens and . Setjts. as the Defe da . 1. 


Cur. adv. vult, 
On this day the opinion of the Court was delivered by 
Lord ELpoN, Ch. J. There was nothing to diſtinguiſh the 


— — e eee 


writers that the ſhip in queſtion was of ſuch a peculiar deſcription 
as not to fall within the proviſions of the convoy act. With 
reſpect to which, we are all of opinion chat it was properly left to; 
the Jury to determine whether according” to ulage i it was the duty 


VE; the bulinels of the Underwriter to obtain this information for 


himſelf,” * 
1 With danch t to ce general point, the esch is, Whether! 


Having obtained a proper: licence: ſo to do,) can be deemed to be 
protected by the policy ? or, Whether that policy 1 is not altogetber 
void under che proviſions of the 38 Geo. 3. c. 76. J 4. which 
"Jeclares that every policy of inſurance on any ſhip or cargo within 
"the purview of the act which ſhall depart without convoy, © 
hall wilfully deſert its convoy, ſhall be null and void? The pres 
.amble of can 10 * generally, © * that it will add to the — 
V 10 : 


- 


IN THEFORTIETH/YEAR OF GEORGE in. 

of trade to prevent ſhips failing without convoy, except in certain 
caſes; 
chip or veſſel belonging to any of his majeſty's ſubjects, except as 
hereinafter provided, to fail or depart from any port or place what- 
ever, unleſs under the convoy or protection of ſuch ſhip or ſhips, 
vefſel-or. veſſels, as ſhall or may be appointed for that purpoſe.” 
The principle of policy ſtated: in the preamble to this act will 

undoubtedly apply to ſhips foreign built in the poſſeſſion of Britiſb 
owners, as well as to ſhips Britiſb built. But whether it was 


intended to be carried to that extent is the queſtion we are now to 


pou which we muſt decide by examining the clauſe which 

is to carry the principle into effect. The ſixth ſection provides, 
chat nothing in the act contained by which ſhips, are required not 
to depart without convoy, ſhall extend * to any ſhip or veſſel 
Which is not' required to be regiſtered by any act or acts of parliament 


in force on or immediately before the paſſing of this act.“ It was con- 


tended on the part of the under writers, that the words © not required 

| tobe regiſtered,” might be conſtrued © not entitled to be regiſtered.” 
But it is clear from the context, that the legiſlature intended to uſe 
the words not required” in another ſenſe; for in the line imme- 
diately e e which deſcribes the prohibitions of the act, the 
words are ** required not to ſail without convoy.” The true queſtion 


4s, Whether this ſhip was required to be regiſtered by any flatute 


in force when the convoy act paſſed? It appears that ſhe is 
foreign built, that ſhe was purchaſed previous to the time when the 
prohibition took place; and in order to aſcertain whether this ſhip 
being Britiſb owned is required to be regiſtered, or not, we muſt 
look back to the proviſions" of our navigation laws. If, indeed, 
tis ſhipbe required to be regiſtered, having departed from a Briti 5 
| port without having procured herſelf to be regiſtered, ſhe is for 
that offence, by 26 Geo. 3. c. 60. / 32, ipfo fas forfeited. We 
| therefore! muſt be thoroughly ſatisfied, that we ſtand on the moſt 
ſolid grounds before we hold this ſhip ſubject to a regulation, by 
the having infringed which, if ſhe be indeed ſubject to it, ſhe 
has incurred the penalty of forfeiture. I ſhall not dwell upon any 
of the acts relalive to navigation which were paſſed previous to 
che 12 Car. 2. But it may be obſerved in general, that it appears 
clearly from the uniform tenor of all the early acts upon the ſubject, 
whether paſſed duringthetime of thecommon wealth (a), or ſubſequent 
to the reſtoration, that the policy of the legiſlature ever was to conſine 


the privileges of our trade, as far as was conſiſtent with the extent of 


"19! trade; to *Britiſh built ſhipping. But as the quantity of mm 
- oy 5 .= dee Scobell's Aar, Anno 1651, c. 22. 
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cAsES IN TRINITY TERM 


built A at the ſeveral periods when thoſe acts were paſſed, 
was not adequate to carry on the whole trade of the country, i 


became the ſecondary. object of the legiſlature to confer privileges 


on foreign built ſhips in Britiſb ownerſhip, In proportion, however, 
as Britiſb built ſhipping increaſed, the privileges conferred on 


foreign built ſhips in Britiſb ownerſhip were from time to time 


reſtricted. On the head of regiſtry I have not found anything 


worth ſtating, until the paſſing of the 12 Car. 2. c. 18. The firs 
ſection of that act * for the increaſe of ſhipping, and encourage. 
ment of the navigation of this nation, wherein under the good 
providence and protection of God, the wealth, ſafety, and ſtrength 
of this kingdom is ſo much concerned, enacts, that no goods 
whatſoever - ſhall be imported into, or exported out of any of the 
lands, iſlands, plantations, or territories in his Majeſty's poſſeſſion 
in Alia, Africa, or America, in any other ſhips but ſuch as do 


truly and without fraud belong only to the people of England 
or Ireland, dominion of Wales, or town of Berwick upon Twecd, 


or are of the built of and belonging to any the ſaid lands, ulands, 


plantations, or territories, / as the , Proprietors and right owners 


thereof.” This clauſe does not relate to the European trade, but 


only to the trade with the Briti/b ſettlements i in Ala, Africa and 
America. The eſſect of it is to give the privileges of that trade to 
all ſhips whatever owned by the people of England, Ireland, and 


Wales ; but in the caſe of ſhips owned by the people of any Brit 
ſettlements, it alſo requires that ſuch ſhips ſhould be of the built of 


thoſe ſettlements. The third ſeQtion which relates to the import- 
ation of goods from the ſettlements into England, Ireland, and Walts, 


confines that privilege ſolely to ſhips in the ownerſhip of thoſe coun- 


tries. The eighth ſection prohibits the importation of goods from 


Ruſſia into England, &c. except in ſhips owned by the people of Hug. 
Jand, Hr. and alſo prohibits the importation of goods of the growth 


of Turkey, except in ſhips Eugliſb built; unleſs in ſhips of the builtof | 
the place from whence the commodities come, or of the port from 


whence they are moſt uſually: ſhipped for tranſportation. The 


_ tenth ſection then eſtabliſhes a ſpecies of regiſter; and for preven | 
tion of all ffauds which may be uſed 1 in colouring or buying foreign 
ſhips, it enacts that no foreign built ſhip ſhall be deemed an 
Engliſh owned Gin or enjoy the privilege thereof, until ſuch time 


as the owner ſhall have made the: ſame appear | by oath to the 


chief officer of the cuſtoms: of the port where the ſhip is, which 
officer isthereupon directed to give a certificate of her being Engliſh 
oened, and to keep a regiſter of all ſuch certificates as he ſhall give, 


aud 


E ; a. % 4 A i i + 
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and make a return thereof to the chief officers of the cuſtoms i in Lon- 
In. Taking the whole of this at together, it appears to deſcribe 
what are Englifþ built ſhips, and what ate Engliſh owned ſhips; and 
in what caſes a foreign built ſhip. Engliſh owned ſhall have the pri- 
vileges of an Engliſh ſhip: but tliere is nothing which requires any 
foreign ſhips to be regiſtered. The reſult of the act is, that a foreign 
built ſbip, though Engliſb owned, unleſs regiſtered as ſuch, ſhall be 


treated as an alien ſhip. ' Though it was highly politic to confine 
the privileges of Engliſb flips to ſuch as ſhould be regiſtered, there 


to carry on foreign trade under the ſame advantages as foreigners, 
and liable to the ſame duties. By the 1 3& 14 Car. 2. c. 11. / 6. 


to give an account to the collector of the port of London of all 
foreign built ſhips in their ports Engliſb owned, for which certifi- 
W cates have been granted, which account is to be tranſmitted to 
| the Exchequer and there to remain of record; and it is enacted, 
that no foreign built ſhip not purchaſed. before the 1ſt of October 


but ſhall/be' {able FOR duties; with the exception of ſuch 
cdips only as ſhall: be captured by letters of marque or repriſal, 
and condemned in the; Aamiralty. The 1 5 Car. 2. c. 7. .. 6. 


Europe into 


any of out clonie in Africa, Ala, or America, un- 

| as was Purchaſed before the 1ſt of Ogober 1662, and duly certi- 
ficated, will not, I think, be found to carry the ſubje& of Engliſb 
ownerſhip: beyond. the, preceding ac The next material act is 
the 7 & 8 Mill. 3. b. 22. the ſecond ſection of which, prohibits 
the importation - of any. goods whatſoever into our colonies in 
Ala, Africa, or America, in any ſhip but what i is of the: built of 
England, Ireland, or the ſaid colonies: and the ſeventeenth kQion 
declares, that no ſhip ſhall be deemed. or paſſed. as a, ſhip. of 
Engiſp or plantation built until it. ſhall be regiſtered by the owner 
in the manner and form directed by the act. Then follows a par- 
ticular proviſion. for the regiſtering. of prize. ſhips i in a ſpecial man- 
der;; and ſmall veſſels of a certain deſcription. employed in the 


This act ol, King William: applying ouly to the plantation trade, 
leſt the Wet * all other ſhips's not engaged in that trade, 


* Vor. I II. 85 TJ 


ſeems to be no'reaſon why Engliſb owners ſhould not be allowed 


the officers-of the cuſtoms-1 in all the ports of England are directed 


1662, and expreſily named in the ſaid account, though Engliſi 
owned and manned, ſhall enjoy the privileges of an Engl ie (hip, 


which, prohibits. the importation of commodities of the growth of 


leſs ſhipped from England and in Engliſh built Chipping, or ſuck 


myers or on the coaſts of the plantations are excepted altogether. 


. A whether 5 
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| whdttct Buh bull, or foreign built and Britiſh owned , exXaQly on 
tlie ſame föcting as they ſtosd before. Their ſituation ſeems not to 
Have been! altered till the paſſing of the 26 Geb. 3. c. 60. on which 
the preſetit queſtion principally depends. After the'beſt conſider. 
ation which 1 have beeh able to give that ſtatute, and after ccn. 
verſing p68it-with the noble lord who framed it (a), as well x 
with the learned author of the treatiſe (5) to which it gave riſe 
the deter mitation I have come to is, that foreign built ſhips in 
Britiſh own ownerſhip” are not required 0 be regiſtered, and conſe. 
quently" that this verdict” muſt ſtand, © The preamble of that act 
n that it is proper that the advantages hitherto given by 
che legiſlature to ſhips owned and navigated by his majeſty 
fubiects ſnould from thenceforth be confined to ſhips wholly built 
and fitted out in his majeſty's dominions.“ The legiſlature 
chereby declared, that the time was then come when the policy 
4 1 Brit! * BRI” ret e in a commerce 


Were is not a 1 rf in the pad flow, which it may | 
be collected that any other than Briiiſh built ſhips are required to 
be regiſtered. The ſtatute enacts, that after the iſt of Auguf 
1586, no'Tteigh built ſhip"except prizes, nor anySip built upon 
a teiga batte, although B7iti/h owned, “ ſhall be any longer 
entitled tb any of the privileges' or advantages of a Britiſb built 


| Hip or of 4ſhip owned By Briliſd ſubjects, but that fuch ad. 


vantages "Thal be conſined to fhips wholly of the built of thi 
country or of Tome of our poſſeſſions. Then follows a proviſy, 
that nothing i in the at contained ſhould prevent ſuch foreign buik 
ſhips as before the iſt of May 1786 wete'' Britiſh, owned and 
regiſtered, from continuing to enjoy the privileges which they had 
before enjoyed; nor to deprive any /ſhip built upon a foreign 
bottom, and Tegiftered before chat day, from continuing to enjoy 
the privileges to which the was then entitled; nor to prevent any | 


ſich hip begun to be repaired or rebuilt before that day from 
being regiſtered under the act by virtue of an order of the com- 


miſſioners of cuſtoms. This order they were authorized to grant 
if it hould appear to them upon oath that ſuch ſhip was bens 
u ſtranded, being the ſole property of a foreigner, or that /ſhe 
was a droit of Admiralty, * and under either of tkeſe circumſtances 
was ſold to a Brit ſubject, aud was ſo much repultecl that tro. 
al of her were Britiſh N Tri is clear from the laſt pro 
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4 * 4 chat the legiſlature; meant to require all thoſe ſhips to be 


thoſe from being regiſtered which were not required to be 


9 '» : 


| regiſtere 
has — placed. 


every! ſhip” having a deck, and being of fifteen ton burthen and 
vpwards, and Briti/h\ owned, at he regiſtered in the manner 
therein after mentioned. It is quite clear, however, that this 
clauſe muſt be conſtrued ene to the tenor of the act, and 
muſt be conſined to ſuch ſhips as could be regiſtered in the manner 

therein · after directed; for it 1s impoſſible to contend, that becauſe 
AJ oe uſes the words . all and every ſhip, it meant 
W therefore to require even thoſe ſhips to be regiſtered. which, as ap- 


pears from other parts of the act, were intended to be prevented 


from being regiſtered, By the ſixth ſection it is provided, that 


nothing in the act ſhall extend to require to be regiſtered any 


ſhip of war, or veſſel belonging to the royal family, or employed 


in inland navigation. And the 27 Geo. 3. c. 19. / 8. further pro- 
vides,” that veſſels not exeeeding thirty tons and not having a 
= whole deck, and ſolely employed in the Næufoundland fiſhery, 
all not be ſubject to be regiſtered. The general principle intro- 
| duced by the 26 Geo. 3. being, that all Britiſb built ſhips ſhould be 
regiſtered, it became neceſſary; to introduce theſe exceptions: and 


Jam ef opinion, that the words © not required to be.regiſtered” 


3 in n he oaths ſeftion of Nag . act, cannot be fatisfied 


ee 8 eic a e of ng } wat the 
nature of their employment can never he in a ſituation to require 
convoy. It has been argued, that as the twenty- eighth ſection of 
the 26 Geo. 3. c. 60. has given two. ſorts, of Fegiltry, one relating 
10 Britiſß built ſhips, and one to foreign built ſhips, all toreign 
built thips are therefore within the meaning of the latter ſort. 
But the 

bad been declared that all forei gu built 1hips Britiſh owned, which 
had been regiſtered previous to the iſt of May 1786, ſhould con- 
tinue to enjoy certain privileges; and the twenty- ninth ſection 
required that all the old regiſters, « of ſuch. thips ſhould be. delivered 
up and new ones granted ; it is obvious, therefore, that the * cer- 
. of en regiſtry for the 8 trade, Britiſb property, 
; ; mentioned 


regiſtered which were entitled; to be xegiſtered, and to prevent 


On the third: ſection oft this act much reliance. 
The object of that clauſe was to extend 
de regiſteg introduced by the 7 & 8. W. g. into the plantation 
trade to the European trade. It rhergfore enacts, that * all. and 


meaning of the legiſlature upon this head, 1 clear. It 
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_ nifiode#ir bolt twenty-eight, was intended to t to * 


ſhips Which, though foreign built, were to continue to enjoy the 


| privileges to which their former regiſter entitled them. But iti: 
impoſſible that it ſhould be intended to apply to ſuch foreign built 


ſhips as were' _— regiltered' 'before the'rt of May 1786, fince ir; 
object was to prevent them from emoying the privileges which 


| that certifcäte was calculated to confer. It appears from Reeve, 
Lutte . Sbißping (a), that as Briiiſb built ſhips only were entitled 


to che plaiithtion trade, che certificate of . Britiſb plantation re- 
gfiry” was adopted by the deſire of the commiſſioners of the 
ctiſtoms, to dittinguith thoſs/ſhips from foreign built ſhips Britiſh 
owned, which wer 

— ite of © foreign pe 


regiſtry for the Europcan trade, 


Britifh property,” Was given. The wenty-ninth ſection of that 
act alſo takes a diſtinMion between thoſe ſnips which are required. 


to be reg 


iſtered from that time; vis. Britiſb built ſhips, and thoſe 
hips: which Are Site to Be regiſtered in conſequence of the 
previous: certificate of regiſtry. obtained by them; and then di- 
rects łhat both "ſhall obtain regiſters. Subſequent to this act, 
therefore; all thoſe” ſhips which are entitled to be regiſtered, are 


required to be regiſtered, And the ener ſection of the ad 
ſubjects them to for feiture in caſe they attempt to'proteed to ſea 
without baving been regiſtered. At is mlarerilts to obſerve, that 


this very 


37 < 


ſhews in What manner the above fſtarute has been 
underftoody for if "the fp which was the ſubject of the preſent 
infuranoe had deen required to be regiſtered, ſhe would not hare 
been permitted to cleat out for ſea, not having in fact been te- 


Siſtered, but would have been ſeized as forfeited. The laft ſe· 


tion of 27 Geo. 3. c. 19. Which was paſled for the ex preſs purpoſe 


of obviating doubts on the 26 Ce. 3. ſhews the intention of the 


legiſlature that the latter act ſhould have that conſtruction which 


has now been put upon it. It declares that all ſhips-not entitled | 
by the 26 Geo. 3. to the privileges of Britiſb builtlor Britiſb owned 


'thips, and all ſbips. not regiſtered according to the ſaid act, hal, 


Hg owned by Britiſh ſubjects,” be deemed alien ſhips and 


be Tablets the ſame penalties and forfeitures as alien ſhips. It is 


not faid that ſhips not regiſtered ſhall not be navigated or owned | 
by Brit 55 ſubjects; a Briti 7/5 owner of a foreign built ſhip- may) 


engage in neutral trade, arid will be liable to the alien duties, '_ 
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4 it was not {78 policy of” he legiſlature, to. prevent Bratt 72 ſubjeQts 1800. 
from employing foreign ſhips 1 in neutral trade, in as ample a man- n 3 


ner as they can be employed by aliens. The 34 Geo. 3. c. 68. 28 


Lone. 


transfer of property; ; but it appears to me to proceed upon the 


game ground as the 26 Geo. 3. and to regulate thoſe caſes only in 
= which: a title to a certificate having been given, A” certificate i 18 re= 


quired to be obtained, and in which the parties obtaining | it are to 


derive ſome advantage from it. 


In this view of the ſubject we are all of opinion, that the Gb ä 


jeckion taken e cannot be lypported, and therefore that the verdiQs 
| muſt ſtand. © . 
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Per Curiam, Pg Alle dilbarged. 


PARKE v. Mans. Nu in. 


De b ba and Wn Q for i Plaintiff o on nthe itac of u non A bond ber- 


1 it, ing been ex- 
U, oh faft won, with h liberty to to the Defendant from Lord Eldon Ch. J. * by A., 
21 i | nn , 1 ſted 
before 85 the cau le was: ied, to move to ſet that verdiet aſide 1 4 
ü WA. A&A HIS 1D at 2 ; witnels, 
and have a nonſuit entered, i it the Court un under the following, cir- 2 


11. 


execution of t the bond was not ſufh- Into. an ad- 
* 1111-8 180 12110. N JO10L 1288 
ciently pro g The bon Was executed in Tre reland,: and there were * 


51G een 1&6 T2012} _ 50 85 2 {new i, 
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ae and chat e Defendant knew he was acq ainted 1 with 


and at the "Dee: ndant himſelf had acknowledged the in- 
und o A I 8 An 


J Becht. iow move for ane Wt th" outer g on it, and 


contended, 1 that 28.n0. ſubſeg Ven acknowledgment: (oft the in- 
ſtrument by the Defendant, c ald dnbente wa the regular proof 
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| 1 the execution of the ged. the: caſe paſt Hand as * none ſueh 
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ment may de and Hgued j udgment without demanding : a Plea. On 
ITT Shepherd Serft. haying,on a former 
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Wen the Defendant does. not enter an appearance, the Plaintiff has a 
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e as tated on t the part of. the ; Plaintiff, viz. that where, the Defend- 
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1800. Mad 1 made; that the evidence of. Hearne was inſufficient, 2 
. be was not preſent at he time of che execution, and that ezi. 
. dence mould have been produced to ſhew that the deed was not 
TNT. complete at the time Zearne was called on to atteſt, ſinee if i 

5 Was complete his atteſting ſubſcription was nugatory. 
e the Court thinking the whole might be conſidered as one 
 tranſaQion, held the execution of the bond ſufficiently Proved (c 

ZONE took nothing by 1 his motion. 


1 


(a) In 4 55 of Grellier v. Neale and , not ſee the deed executed, but that Nat 
others, Peake V. P. Caf; wil 1 point brought it o her and deſired her to put her 
nearly analogous to the preſent deciſion name thereto as ſubſeribiog witneſs, which 
ſeems to have ariſen. | There to prove a} ſhe did, and this appears to have been 
| partnerſhip deed the Plaintiff's counſel called | deemed ſofficient proof of the Execution of 
the ſubſcribing witneſs, who ſaid ſhe did | the deed by Neale. | 
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Where the I this aQion the. declaration was filed by the Plaintiffs on the 
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"HE Court of Ki ing's Gia having « given Judgment againſt 
- the Plaintiff i in error, in an action upon an attorney s bill, he 
e a writ of error in this Court, which was afterwards non- 
proſſed and the judgment below affirmed. "a i 

Peath now moved that it might he referred to the Ak of 6. 
errors to compute intereſt bn the judgment below, from the day 
of its being entered up to chat of the aflirmance and oblerved, 
that the caſe of Shepherd v. Mackreth, 2 . Bl. 284, in | which it 
was firft ſettled that eo might be given byt this Court, was an 
action on an attorney” s b ry, ' 

- But'th#*Court ſaid 11 ala applications nad deen ly 
made and refuſed; and that the Court in Shepherd” v. Mackreth, 
did not advert to the circumſtance of the action being brought 
upon af attorney” s bill, their attention being only directed to 
| - thes * Whether intereſt ould be given * this Cour 
or not? | 0 ae 

3 Heath took nothing by 1 his motion,” 0 81 A 
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on c Bayxs. v. . Boowns, -- . 
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—JHeTMENT for "three t toll- houſes Ja. the 3 ee 
— belonging. g. The cauſe was tried | before Rooke J. at the ſpring 
allzes at York, when a verdict was found for the leſſor of 
the Plain tiff, ſubje& to the option of the Court o on a caſe which 
ſtated in ſubſtanoe, that the trultegs under an at of parliament 
made in the 17 Gro. 3. for repairing and widening the road 
from Halfar to Sheffield, by deed of the $th April. 1779, in con- 
fderation of 100 . paid by the leffor of the Plaintiff to, the trea- 
ſurer of the ſaid road according to the direction of the ſtatute, 
did grant, bargain (4), ſell, and demiſe. to the lelſor of the Plain- 
ü ſich proportivi of the tolls ariling 


nl! Bie ; G07" © 
die whole fu raiſed 

mr bare, in order to repay bimfelf the intereſt doe to 
non, ee * the oy that he — 


5 


£ 147 +% 
2 This was nn to the form of the mortgage inforted 3 in the act, page 7 5 85 oh 
N turnpikes 
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June 20th, 


If jodg ment 
for the Plain 
tiff on an | 
attorney's 
bill be af- 
firmed in the 
Excheguer 
chamber, 
that court | 
will notallow 
ixtereft. 
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ve 21ſt. 


The truſtees. 
under a turn” 
| hour act, 
aving de- 
miſed to one 
of ſeveral 
mortgagees 
ſuch 4" 
tion of t 
tolls ariſing 
from the road 


and of the 


toll- houſes 


and toll. 
: aun for col- 


eQing the 
ſame as the 
ſum ad- 


from 1 the road and of the vanced by 


g him bore to 
on the 1 of AP tolls; he mprigagee brought ejetment for the tall- houſes and 
n he might well maintain his ac- 
Id be 2 upon the tolls in equal 
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1800. turnpikes and toll-houſes for collecting the ſame, (being the pr 


: 


—— miſes mentioned in the declaration,) as the ſaid ſum of Rs 


Doe | 
ex. dem. ſhould bear to the whole ſum due and owing on the credit thereof, 


Ba N k; 
wt” " a6 be holden from the 5th of April 1779 during'the continuance of 
Born. i 
the above ſtatute, till the faid ſum of 100 J. with intereſt at 51. ber 
cent. ſhould be paid; that the ſaid 100 J. with four years intereſt up 


| 5 . Sih of April 1799 istill due.; ; that the fum of. 36001, 10% i, 


2. whole principal money due and owing on the credit of the ſid 


5 tolls and the turnpikes and toll-houſes for collecting the ſame; that 


2» 1798, were demiſed to the Defendant for two years from the 1 
of October 1798 at 303 her annum, and that he is now in poſ- 
Jefſion thereof and bas paid all, rent que; that the coſts of pro- 
curing the above act, as alſo of procuring another act of 38 Cen. 
for continuing the ſame for 21 years have been paid, except the 
fom of 124, for payment, of which the treaſurer has- ſufficient 

oney + in his hands; 3 that there. is due to other mortgagees of the 
ſaig tolls, turnpikes, and toll-houles, three years intereſt on the 
ſeveral ſums. ſecured to them by their reſpective mortgages up to 


55 the 5th of QFober laſt, and to ſome of them four years intereſt; 
that one year's intereſt on the ſaid ſum of 100 J. due the 5th cf 


5 April 1796 was in March 1799, and before any intereſt had been 
pPauaaid to any other creditors or mortgagees on the tolls due in 1796 
tendered to the leſſor of the Plaintiff, being as much as had or has 
been paid to any of the other mortgagees, which he then refuſed, 

- - infiſting on the: whole intereſt being pack that the intereſt which 


became due in 1797 and ſince, has not vet been paid, to. any of 


| 2 % Fog 21. 201613 

ID 9 gh the ereditors or Wortgagees, there. not "being ſu cient. money to 

11 EY 4 pe the fie aud what ie 1s due for the x repairs « of the, Toad ; that 
4 YO * 889 12107 2 

580 al batim Af "the time Weit the eise ment, was ſer V ved, the, . Thy had in 


aa 44 


r both the above-mentioned” afts ; that the leflor r pf, the , Plaintiff 


pf © 0243 


gading. lor; cave nötie e to the 'Defendadt, that the cjeQment, Was, brought, for 


5 won his hands 58 more than ſu cient, to pay the colts,of of pracuring 
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C = 1 b. wo 5 Putpoſe fr recovering. the. poſſeſſion. « of | the toll- -hquſcs, with 


e 1504 


Kh 0 fo . 8 the toll- gates. "hereto belonging, to, the intent . that the Plaintif 


3228 13 


& n Pie. pay and apply the money arifh ng. 78 the tolbgates in 


4 =" ig vr the” intereſt due upon the ſum of 400 b. by, bim ad- 
75 Vvandbed on the credit of the tolls ariſing from the ſaid toll gates, | 


Andere wen ibe 


wg hy nd tinned not to recover ſuch poſſeſſton to 1 


A F ' priocipal: uw of 1001, fo advanced: a aforeſaith” ot" uy hun 


thereof, | Tel 98 S 34 TX Nai LM 21 39.17 963 16 mmol 94 04 ais 4 vids (Þ 
| | illiams 
iges: . W 


the ſaid tolls, turnpikes, and toll- houſes on the 22d of September 
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Williams Serjt. was to have argued in ſupport of the verdi, 
' take Court called on the other ſide to begin. 


Cuy Serjt. for the Defendant. This ejectment cannot be 


upp being contrary to the policy of the act of parliament. 
The truſtees and the leſſor of the Plaintiff. do not ſtand in the re- 
lation of a common mortgagor and mortgagee, for the truſtees do 
not act for their own benefit but for the benefit of the public. In 
| page 735 of the act, the truſtees are authoriſed to remove, alter, 
or diſcontinue the:turnpike gates or toll- houſes or any of them 
as they ſhall think expedierit, and in page 738 they are “au- 


i thoriled and empowered from time to time as they ſhall think 


proper to leſſen, vary, or alter all or any part or parts of the tolls 
thereby granted at all, any, or either of the turvpikes within their 
reſpective diſtricts, and to raiſe the ſame again ſo as they do not ex- 
ceed the tolls by that act granted, and ſo as ſuch reduction be 


with the conſent of che ſeveral perſons who. ſhall be entitled to 


three- fifth parts of the money then due on the credit of the tolls.” 


Theſe diſcretionary powers in the truſtees however will be nugatory, 


if the mortgagee may at any time take into his own hands the 
management of any of the toll-gates when recovered by action, 


Indeed in page 739 the truſtees are empowered to leaſe the tolls 
for three years, and apply the money ariſing therefrom in ſuch 
manner as the tolls ſo leaſed are directed to be applied; now if 


the Plaintiff recovers, the above proviſion of the act will be alto- 


gether ſuperſeded, ſince the leaſes granted under it will be of no 


avail, Beſides, in page 745, it is directed that all perſons to 
| whom any mortgage ſhall be made under the act, ſhall in pro- 


portion to the ſum mentioned i in the mortgage be. creditors on the 
tolls in equal degree one with another, « and ſhall have no pre- 
ference 4 in reſpect of the priority of any money advanced.“ But 
| it any one mortgagee be allowed to recover, he will thereby gain a 


4 pnority denied him by the act. In Farriule d. Mytber v. Gil 


bert, 2 T. R. 171. which was nearly ſimilar to this caſe, the words of 
| Mr, Juſtice Aſhurſt are, « ;f any creditor had a power to enter and 
take poſſeſſion of the toll-gates he would gain a priority which the 
act bas denied, and! it is very fit that this ſhould not be taken out 
| of the bands of the truſtees, becauſe they are truſtees for all the 
creditors, and were conſidered by the legiſlature as the Moſt pro- 


| Per perſons to have the whole management of every thing to be 
dane in purſuance of the act: : it was foreſeen that the whole ſum 


Vor. II. 5 „„ 2 3 M | ; wanted 


a 11 70 MASEDIN TRINT: 2 TERM 


42800. * would not be advanced by any one perſon, and thereſort 
for the encouragement and ſecurity of all Perſons who were wil. 
dem. ling to advance money, it was neceſſary that the collection of the 
tolls ſhould remain with the truſtees. It is true that in that caſe 
_ the toll-houſes and toll-gates were lirengape. as well as the tolls, 
though, the words of the act only authoriſed the truſtees to mort. 
gage the latter; but it ſhould ſeem that under a power to mort. 


gage the tolls, a power to mortgage the toll-gates as incident tg 
it would paſs; and though ſome ſtreſs was laid upon this objec. 
tion by the Court, yet the principal ground of the deciſion ſcenz; 
to have been the inconvenience which would enſue if any on: 
mortgagee were permitted to take the toll into his own hand; 
| HBeſides, the leſſor of the Plaintiff is only entitled to a proportion 
; | of the tolls and toll-houſes. If therefore he were to recover fuch 
„„ proportion only, he would not thereby be authoriſed to collect 
LOS more than that proportion of the tolls, not being agent for the 
bother creditors: : and it would be impoſſible from the nature of the 
thing to coll ect that proportion only.” If it be contended that 
the mortgagee will be without remedy, it may be anſwered, that 
the truſtees are like other public officers liable to be puniſhed for 
eny miſapplication of the money entruſted to them; or the mort. 
gagee may recover his proportion when collected in an aclion fer 
, gag hall and received]. 

Lord ELEDONH Oh, J. The caſe of Fartitle v. Gilbert admits all 
that is "neceſſary for the geſſor of the Plaintiff to contend. The 
mortgage executed in that 'caſe was a mortgage of the whole, not 
6 . aliquot part; q ahd tlie toll- houſes and toll-gates were allo 
LD inſerted in the mortgage „ though the act only attthoriſed the trul. 
tees to mortgage the tolls. The queſtions made were; ; ft, Whe- 
ther the truſtees had any authority to mortgage the toll houſes 
: and kol. gates? And 2 2dly, if they had not, Whether they were 
not eſtopped by their own deed? The Court held that the af 
gave no authority to mortgage the toll houfes and toll: gates, and 
that as the truſtees were not acting for their own benefit, but for 
the benefit of the publie, they: were not 'cRopped. It was there a- 
gued that the only mode of effeQuating the conveyance of the tolls, - 
Was to enable the truſtees to mortgage the toll: gates. But in an- 
wer ts this,” Mr. Juſticc Aburft obſerved; that «the act exprellh | 

8 gives the truſtees power to origage the” tolls, but the reaſon 


Wo by i does not give chem a Milter power is, becauſe no credit 
| ; Wen. 


* 
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4 jg to have a preference. Now if my ereditor nad A power to 


1 _ aud take poſſeſſion of the b wo he would gain a 

priority which the act has denied.“ But why would he have 
ar a priority? Becauſe the mortgage was a mortgage of all 
the tolls, not of any proportion: for I deny that in the latter caſe 
any priority would have been gained, ſince the leſſor of the Plaintiff 
would: become the bailiff of the reſt of the creditors as to all except 
bis o] proportion. It was thought that if a power had been given 


to mortgage the'toll-gates a difficulty would have ariſen, by giving 
preference, which was contrary to the intention of the act. But 


it does not appear to me that this difficulty would have ariſen even 
if ſuch a power had been given. For I ſhould have been inclined 
to hold, that whatever were the form of the demiſe, it could 
only operate ſo as to effectuate the act; that! is, ſo that every other 


creditor ſhould receive his due are for which purpoſe the 
mortgagee muſt have ſtood in the ſituation of bailiff or truſtee for 


all the other creditors. The act in this cafe however ſeems cal- 


culated to meet the very difficulty which the Court there felt : for ; 


this act empowers the truſtees < to demiſe or mortgage the ſaid 
0 tolls or any. part or parts thereof and the turnpikes and toll- 
be houſes for collecting the ſame tal. 9005 By" any one perſon ad- 
vaticed the whole ſum, then the whole was to be mortgaged ; 


it ſeveral, then the form of the mortgage inſerted 3 in the at ſhews, | 
that each creditor was to have in mortgage only ſuch proportion 


of the tolls as. the ſum advanced by him ſhould bear to the whole 


b ſum advanced. . Al the difficulty. therefore ſuggeſted _ in the ar- 


gument of the caſe i in the King's Bench is obviated by this act. 


For this a& does contain a power to demiſe the. toll. houſes and 
bwl gates; and it was admitted in the King's Bench that if the 


act in that caſe had contained ſuch a power, the ejectment might 


have been maintained 17 at the ſame time this act cures the dif- 
fulty which was thought to be the conſequence of allowing an. 
geament to be maintained, by requiring that a proportion, of the 


tolls only ſhould be mortgaged to each creditor. There is a 


great difference between a demiſe of tolls and of toll-houſes, | 


The former only gives a perſonal intereſt, in reſpect of which 


an adtion for money had and received may be maintained, the a 
| litter gives An 1 atereſt i in land which i 18 within the ſtatute of mort- | 
main," 1 The truſtees in this caſe have executed |; an indenture ] 
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undder " act, the effect of which was, to transfer the title veſted 
in them. Being | authoriſed to grant à real intereſt in the toll. 


"La oh ths conſequences of Jaw muſt attach upon that 


intereſt unleſs excluded by the act; and it is not for this Court to 
ſay that the legiſlature ought to have reſtrained the mortgagee from 
ſeeking his remedy by ejectment. The money advanced by the 


mortgagee would be very ill ſecured if his only remedy was either 


an application to the vindictive power of the Court of King“ 


| Bench, or à ſuit in Chancery. in which -all the other thirty-five 


\ 


Fane 21ſt, 


In treſpaſs 
-for aſſault 
and battery 
-and not 

_ guilty 
pleaded, the 
the jury are 
not at liberty 
to take into 


conſideration 


the cireum- 
Fances of 
the aſſault. 
and battery, 
with a view 


do reduce the 


verdict below 
the amount 
of the da- 
mage actu- 
ally fuſtain- 
ed, if thoſe 
clicum- 
Nances could 
have been | 
pleaded. 


mortgages muſt be made parties. With reſpect to the action for 


money had and received, it would be a fufficient defence for the 
truſtees to ſhew that they had diſtributed all the money received 
| W e to the en of the act. 2 


7411 Fer Curiam, ow Fr owes | Jodgment for the P laintifl. 
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jp nsr: 1 6s 185 Aal and W the Plaintiff. Plea nt 
| Fully. At the trial it appeared that the D efendant ny 0 


5 captain of a ſhip, : and the Plaintiff one of his crew; 5 that the Plain. 


uf while under "the Defendant's 8 command had been ſo ſeverely 
beaten by order of the Defendant, that he had ever ſince that time 
been in a ſtate of extreme ill health, and was likely to continue ſo 


| during the reſt of his life, which he was. in ſome danger of ulti- 
mately loſing in conſequence of the aſſault. On the other hand, 


f a "3 


%* 


it was offered to be ſhewn that the beating in queſtion w was given 
by way of puniſhment for miſbehaviour on board the ſhip, and it 
was inſiſted that the conduct of the. Defendant at the time of the 
affault being neceſſarily i in evidence proved that miſbehayiour. 
"Lord Eldon Ch. 15 before whom the cauſe was tried, directed 4 
the 5 jury, that the only queſtions for their e e were, 
Whether the L Defendant was guilty of the beating ? ?. and what 
damages the Plaintiff had fuftained in conſequence . of it? that 
although the beating 1 in queſtion, however ſevere, might poſſibly 
be juſtified on the ground of the neceſſity ol maintaining diſci- 
pline on board the thip, yet that ſuch a defence could not be 


reſorted to unleſs. put upon the record, in the ſhape of a ſpecial, | 


juſtification 3 that the Defendant had not faid on the record that 
this was e or * it on — ground; that much evi 
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evil had been occafioned by a cauſe which the Defendant admitted 


| he could not Juſtify; that in his Lordſhip' s judgment therefore, 
| the evil actually ſuffered in conſequence of what was not juſtified 


ought. to be compenſated for in damages; that the jury ſhould 


giye damages to the extent of the evil ſuffered, without leſſening 
them on account of the. circumſtances. under which it was in- 


fliged ; that if they gave, damages beyond a compenſation for the 
injury actually ſuſtained they would give too ch but that if 


they gave leſs they would not give enough. 


The jury found a verdict for Soo. being al the damages laid |; 


in the declaration. 
Sbepberd Serjt. now 3 1 a vols fn ben Plaintiff to 


| ſhew cauſe why this verdict. ſhould not be ſet aſide and a new 
trial be had, on the ground of the damages being exceſlive, and 


becauſe the j jury ought not to have been directed to exclude from 
| their conſideration thoſe circumſtances which tended to ſhew the 


Q f wron had been aQuuallz ſuffered; which . 
1 mere act o g y 180 


"225: | 


, 
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% 


neceſſity « of that puniſhment being inflicted which was the cauſe | 1 


of the action; for that although the Plaintiff might perhaps be 


entitled to ſome damages, fince | the circumſtances. alluded 1 


| did not amount to a legal defence, yet the Defendant had A 
night to the benefit of 5455 e circurhfiances by way of mitiga- 
tion beh. . POLE 5 8 „ | : 


. — 


17 555 


| afſumpfit' and non-afſump fit pleaded, a, diſ- | cauſe tbeſe matters cannot be pleaded.” Jo- 


charge was admitted in evidence by Hale | deed ſo early as 21 fl. 8. in treſpaſs guare 
Cb. J. in witigation of damages; enough clauſun fregit and not guilty pleaded, where 
| he ſaid that exoneravit oupht to have been the Dy f ndant offered to give in evidence. 


| pleaded. Abbor V. | Chapman, =Lev. 81. | that the tte ſopaſs was committed by bis 


Io like manner a releaſe Was admitted, carile through the default. of this Plaintiff's. 


(a) 1 8 this hen FOE 8 to ** 12 giving - -occafion for ſpeaking 5 marks 1 | 
' ſome contrsdiction in the books. Thus in | proper in the Defendant to make out, be- 


| Beckford v, Clarke, 1 Sid. 236. And Helt fences, and this evidence was rejecded be- 


| Ch. J. in eaſe for words allowed the trüb 
of the words to be given. in evidence in 
mitigation, of damages.  Smithies v. Dr. ö 


| c. uſe the matter ought to have been. pleaded, 


| * Defendant's counſel urged that it might 
e received in mitigation of damages; but 


Harriſen, 1 Ta. Ray. 727. Bot the more Sheliey J. would not allow it, leſt the jury 5 


reaſonable rule ſeems to have been laid 3 ſhould: be induced to find à verdit con- 

| don by Price Baron, i ina caſe of Dennis v. traty to la, and thereby j incut an attaint. | 
EE Do. 1716, Vin. Abr. dt. Evi. | Keilw, 203. 5 Subſequent to the caſe of 

| dnce, (L b.) pl. 16. who. in caſe for words Smitbies v. Dr. Harrijon, viz. in Mich. 

| tefuledto admit anything in evidence which | 17 Gee. 2. Lee Ch; J. refuſed. to allow the 

| teaded to juſtify the words, though in mi. | truth of words ſpoken to be proved i in miti- 

| tipation of damages only; ; ſaying, © that þ ' gation of damages, faying that at a meet 

| Uy thing which tended to ſhew a provoca- iog of all tbe judges, a large majority of 

bon or Dy irauſeAion between the kante them had determined not to allow it in 

ature . 
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9 5 But 7 he Court were of opinion that his Lordſhip's 8 diretica Was 
perfectly right in point of law, and that it did not appear from 


5 Warson | 
.de report, that the damages. given by the j Jury were exceſſive, X 
> OWED, 
e e took. e * bis motion. 
5 5 . — N — — | — — — —_— | 
Hr bot that it Good bs pleaded, 400 1 where it was ſaid; that in treſpaſs for crimin:; " 
ih that this was no a general cole; Underwood | converſation with the Plaintiff's wife, lj. 
Eons v. Parks, 2 Str. 1200. In ſupport of that | cence of the hvſband or the bad eharagter of | 
part of the- propoſition laid down by Price | the wife could not de plead: d in bar, bat thy 
Baron, that what cannot be pleaded may. thoſe matters might be given in evidence in 
be given in evidence, the caſe of Coote v. | mitigation of damages. 
„ 12 Ned. 23%, ay be relorred" 200 Þ 
Jr IR hs . _ Manon ©, HUTCHINSON. 4 
e e FY HIS was an (ton for goods ſold and delivered by the Plain 
man em- 


: : 


oy 


f 


ployed in the 
ſervice of the © 
Britiſh Go- 
Os vernment, 
reſiding in a 
foreign 
country and 
having lands defence Was coverture. 
there, upon i 
the ceſſation Was. an 
olf his em 
- ployment in occa 
| conſequence. 
of war be. 
tween the 


ewo 


tries, ſent 
i wife and 
family to this 
: country, but; 
continued to 
reſide abroad, 
bhimſelf. 
Held that _ 
the wife not 
1 baving re · 
preſented 
berſelf as a 
fine ſole was 
not nable to 
| be ſoed © 
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tiff to the Defendant. . Plea non afumpfit. > oh 


"The. "cauſe, was tried, before NMagſbali Serjt. at the ſummer 

aſſiſes for Nor folk 1799: the Plaintiff's demand was for coals ſup- | 
P plied to the Defendant during the laſt three or four years, and the | 
It appeared. that the Defendant' 8 huſband 
Engli ;/bmian ; that in 1783 he left this country, and had 

ſionally been here ſince that period; but chat about ten years 

ago having purchaſed the appointment of agent for the Engljb 
packets at the Brill in Holland, he had reſided there ever ſince; 

that he was poſſeſſed. of madder grounds in that country, from the | 
cultivation. of which he derived conſiderable profit; that on tbe 
irruption of the French into Holland in 1795, his, employment a 
agent having ceaſed, he ſent the Defendant together with bis 
wife and family to reſide in this country, but remained himſelf in 
Holland to look after his madder grounds, and alſo with a view to | 
recover his ſituation if the intercourſe between England and Hal. 
land ſhould be re- eſtabliſhed; that the Defendant lived at Ah 
in Nell. and was there conſidered to be a married woman. Upon 
this the Plaintiff", 8 eounſel inſiſted that the Defendant's huſband | 
being domiciled in a foreign country from which he was nat 
1 to return, the Defendant muſt be treated as A Anne: il 
and therefore capable of making contracts to bind herſelf. The | 
Learned Serjeant Greched the; wy to goa hes! amount of the de- 
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1 ; but conceiving that the Defendant had ſufficiently. proved 


I = coverture, and that her huſband' $ reſidence i in Holland did not, 
* Jer all the circumſtances, enable her to bind herſelf by her own 
contract as a feme-fole, nonſuited the Plaintiff, with liberty to 


move to ſet that nonſuit aſide, and enter a verdict for the Plaintiff 


| 40 the amount aſcertained by the jury. | 
| Accordingly in Michachnas term laſt a rule 7 aj having b been 


| Hite for that purpoſe, | 
Sellon Serjt. ſhewed cauſe, and after obſerving that the caſes 


reſpecting coverture might be divided into two clafles, firſt, that of 


ſeparate maintenance ſecured to the wife; ſecondly, that which 


proceeded on the old exceptions of abjuration, and exile; aid b 


3 that he ſhould diſmiſs the conſideration of the former altogether : 
with reſpect to the ſecond claſs he argued, that the principle on 
which they proceeded was, chat the huſband had it not in his 


| * power to return to this country. Margery Meyland 8 cale, Ryley, 
| Plac, Parl. 66. Lady Mallraver's caſe, 10 Ed. g. 5 3. Sybell 


Bellnap's 8 caſe,” 1 H. 4. pg 4. Counteſs of Portland v. Prodgers, 


| 2 Fern. 104. Sparrow v. Carruthers, cited 2 BI. 1197. 1 550 
1 He obſerved that the more modern authorities had been deter- 


mined on the foundation of a caſe, upon which more ſtreſs had 


| been laid than it deſerved; namely, Deerly v. the Ducheſs of . Ma- 
zurine, 1 Salk, 116, 2 "Salk 040. ; for that in fact that caſe was 
not decided on a principle of law but on an equitable Point of 


practice: the reporter himſelf having entitled it in the margin, 


* New Trial not granted for miſtake i in point of law, againſt the 


equity of the caſe ;” that it was alſo thrown Out there that the 7 
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A huſband was an alien and that A divorce might be intended, and 


indeed Lord Camden i in the caſe of Goflin v. Wilcock; 2 Will. 308. 


had declared, that - the j jury in the caſe of Deerly v. the Ducheſs of 


Mazarine were liable to an attaint ;' that moreover in Walford v. 


Ducheſe de Pienne, Ef. Caf. N. P.s 554. Franks v. Dacbeſſe ac 


Fienne, ib. 3587. and De Gaillon v. L Aigle (a), the diſtinction was 5 


taken that the huſband was an alien; ; that in thoſe caſes there was 


a complete deſertion of the kingdom by the huſband, and no 
animus revertendi to be preſumed, whereas the huſband. in the 
Pr elent caſe, being + I. Fn: muſt ve e to have £09 
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: 23 55 pe contrd FE that as in this caſe ir did not appear 
825 det the Defendant on the one hand repreſented herſelf as a ſingle 
5 1 woman, or that the Plaintiff on the other knew the circumſtance; 
Oo ron. L of her ſituation, the queſtion, Whether the latter were entitleg to 
„ ve the former as a ſingle woman? muſt depend upon a ſound con- 
1 EE 85 = ſtruction of that modification of the rule of law, that a fene. covert 
a „ | Ho cannot be ſued, which had already prevailed; that the firſt claſs of 
5 N ales alluded to on the other ſide, proved that the general rule of law 
. 55 | 0 was ſubject to modification; and that the ſecond claſs of caſes, ſome 
of which were as ancient as the time of Edvard the firſt, were in 
principle directly applicable to the preſent; that principle being, 
. . that where the huſband is beyond. the proceſs of the. Courts and 
e therefore not amenable to them, the rule of law ceaſes, that the 
0 - ability of the wife is transferred. to the huſband ; that though in 
1 Deerly v. the Ducheſ+ of Mazarine one point decided was, that the 
Court would not grant a new trial againſt the equity of the caſe, 
e 5 yet that another principle to be drawn from that caſe i 18, that the 
„„ of a perſon not within the reach of the law is liable to be 
PE a ſued; that on the ſame principle proceeded the more modern caſes | 


ol Walford v. Ducheſſe de Pienne, Franks v. Ducheſſe de Bien, 


; INS 79 


15 


| and Dg Gaillon v. L' Aigle ; that whether the buſband be a fo- 
reigner or an Engli iſhman can make no difference, provided he be 
. beyond the Juriſdidtion x of the Court; * that it mattered not whe- 
%%% the abſence of the huſband be for life or a er period, .4 
. E : ſince it appeared both from Belknaß s caſe and from Sparrow v. 
„„ Carruthers, that a temporary ſuſpenſi on of tke capacity of the huſ. 
Eo ds ne” band to be ſued, reſtored to the wife her liability for her own 
Vn contracts; | that the mere circumſtance” of the huſband, in this 
| LY caſe, being an Engl, j/bman, could not raiſe the preſumption of an 
. animus revertendi, he having been ſo long abſent, having pur- | 
oF. chaſed property. in Holland, and being domiciled there ; ; and that 
ſuch a preſumption, if it could be raiſed, would be rebutted by 
V his having made his election to remain in Holland, at the time 
F when he found it neceſſary + for Wade ny to ſend his 
__- -  - wife and family to England. 5 ; 
„„ Lord EL DON Ch. J. e an Engl e e over to Au 
5 land, and reſiding there as agent for the Britiſb packets, Real] 
x Continue engaged in that ſingle employment for 20 years, and 
5 would then die there, 1 is it clear that his perſonal effects ought .; 
as 135 be viftributed eee to the law of Holland? In the caſe G 
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- Bruce v. Bruce (a) which 1 argued 
3 was, Whether the. 1 


1 bl vs ; * . 3 p — 
= 
* 


To) The Reporters hore been favoured with ; 
; 19 following note of that caſe. 


* 
— 8 


(ln the. Hovs: of 15) : 


Zlizabeth and Margaret Bruce divoliters” vf 
David Bruce, deceaſed, and James Ha- 
miilon heſband of the ſaid n * 


pellants. 1 55 
Jams Bruce, Reſpondent, April 1790. 5 


Willem Nee, far 16f the late Me. 
Bare of. Kinnaird, left Scotland when | 
young, and was for ſome years in the navy. 

II 1767, be went to the Faft Indies in the. 

- military ſervice of the company, and con- 

_ tinued there till his death in 1783, baviog 
riſen to the rank of a msjor. In many 
letters to his friends in Scotland he expreſſed 
an anxious "defire to return and ſpend the 
remainder of his life 1 in his native country 3 ; 
particularly he wrote to that purpoſe a few 
months before his death, and he was in the 

' courſe of remitting home his money, mean- 
dog ſoon to follow it himſelf, when he 
died. At that time a part of his fortune 

Was in the hands of people in England, and 

be had remitted a conſiderable ſum to his | 
attornies in Scotland, in bills on the India 
company which were on the way home at 
the time of bis death. Having: made no 
will, the queſtion aroſe, Whether his ef- 
feds. were to paſs. according to the diſtribu- 
non of the law of England, in which caſe 
Mr. Bruce: of Kinnaird, his brother of the | 
half blood would have a ſhare; or the law 
of Scotland, which prefers the whole blood 
excluſively; It was inſi ſted by Mr. Bruce, 
that according to a long train of decifions 

in the Court of Seſſion [1], (with an excep- 

tion in the year 1744,) [2] the law of the 
$ place where, the effects are ſituated is the rule; 

| and he contended that re the 9 Yeh 


He 2 
2-4 


Dirie, 723» | Shaw v. Lewins, 1 Stair's Deciſions, 252. 


| Sutberland,” Lord Nieten. 
| ©, 7j. Deichen v. 
1 Tnfitute,” 
Low of Nations referred to in the 
erzument of 5 


4 \ 4. 


8 eh * ; 
T1. | 2 1 


| J Brown v. 1 5 . 


that according to the Law of Nations, 
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in the Houſe of Lords, the . 
eſtate of a ene who had. 
died 


eicher 2Qually in England or in bills due by 


the Engliſh Eaſt India company; and even 
5 the domicile of the deceaſed be the rule, 


major Bruce was at the time of kis death 


domiciled in India, a country ſubjeR to the 
laws of England, On the ather hand, the 


brother and ſitters of the full blood pleaded, 


adopted ia caſes af this kind by all the 
countries of Europe, and by the civil law, 


the 6iftriburt ion of the perſonal. eſtate of aa 


inteſtate js to be governed by the law of the 
place where he had bis domicile, and that a 
man could not have a domicile, but at a 
place where he had taken up refidence-with 


intention 10 remain; ; that major Bruce never 
intended to remain in Tndia, and had no 


fixed habitation there, and therefore Scot- 
land, where he was born, and to- which he 


| expreſſed” his, reſolution to return, and was 
actually preparing | to go, was his country, 
and in the eye of law the place of his do- 


micile all along. The Lord Ordinary (Lord 


Mon boddo) pronounced the following inter- 
locutor: Finds, 1mo, That as major Bruce 


was in the ſervice of the Ea, India Com- 


HuTcny1ns 
SON, 


pany, and not in a regiment on the Brizi/h - 


eſtabliſhment which might have been Jn 
India only occaſionally, and as he was not 


| upon bis way to Scotland nor had declared 


any fixed and ſettled intention to return 
thither. at any particular time, India muſt 


be conſidered as the place of his domicile. 


2do, That as all his effects were either in 


India or in the hands of the Eaſt India 
Company, or of others his debtors in Eng-. 
"land, though. be bad granted letters of at- 


torney to ſome of his friends in Scorland, 


empowering them to uplift thoſe debts, bis 
res fitz moſt be conſidered to be in England - 
therefore finds, that the Zngiiþ law- muſt 


105 the 1 in this caſe for derermining the 


4 


b The El in Abe EP law, "referced* 160 were | Hendefors $ Baie | Dave, $ $. Aalen v. 1 


Brown and Duff v. Bizet, I Stair” s Dec. 299. Dire 


| 'on's Der, 10. F. C. Brown v. Breton, Lord Kilkerran, voce Foreign, fol. 199. Falconer, 11. F. C. Morriſon v. 
voce Foreign, fol. 209. Mor timer v; Lorimer, Erſkine's liſtitute, | fol. 601. in norir. 
Elcherſon, Faculty ColleZion, 13th Jaruaty 1778. Maclaan v. Henderſon, ibid. cod: die. 
B iii. tit. 9: J. 4. Lord Kain's Prine. of Equity, B. iii. c, 8. J. 4. The autherities io the 
above caſe, are collected in Hunter v. Potis, 4 T. R. 184. in noti 3 in the 
rj. ſt 8 may wa be found the a nan in FO Link 6.4 IRE vs bear _ the 
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| on which it was ſaid the Judges of the Court 


former caſes ſimilar to it, had the ſanction 


- what was the law, and he bad revolved i in 
his own. mind whether that would be ex- 


or in the courts of law, to decide more 


counſel, various caſes had, been decided in 


in the caſe, and not as neceſſary circum- 


6 nc CASES IN TRINITY TERM 


died in RI 2 Tudes, i in the ſervice of the company, ſhould be 


diftributed d according to the law 


feet eh of 1 mejor e 400 conſequently 

that Jane, Bruce of Kinnaird is intitled to 

ſucceed with the defenders bis brother and 

ſiſters conſanguinean ; and decerns wh de- 

clares zccordingly.”? 

\ The Court of Seſſion having dfiirwed the 

+ Sd Ordinary's interlocutor, the children 
of the full blood entered their appeal, 

After counſel on both ſides had been | 

© lb the Chancellor (Lord Thur/oo) ſpoke 


to the following effect: 5 That, as he had. 
no doubt that the decree ought io be af- 
Firmed, he would not have troubled their 


ee 


Lordſhips by delivering his reaſons, had it 
not been preſſed with ſome anxiety from the 
bar, that if there was to be an affirmance | 
the grounds of the determination ſhould be 
flated, to prevent its being underſtood that 
the whole doclrioe laid down by the inter- 
locutor appealed from, and particularly that 


of Seſſion proceeded principally j in this and 


of this Houſe. It had been urged that the 
Judgment ſhould contain a declaration of | 


ien It was not uſual in this Houſe, 
þ 
than the very caſe before them, and he had 
particular relactance to go farther. in the | 
preſent caſe, becauſe, as had been ſtated with 


great propriety by one of the Reſpondent's ' 


Scotland vpon principles, which if this Houſe. 
were to condemn, a pretext might. be af. 
forged to diſturb matters long at reſt. But | 
he could have ro objedtion to declare what 
were ie grounds of his own opinion, and. 
how far be coincided. with the rules laid 
down by the Court below. Two reaſons 
were aligned for having declared that the 
- diſtriborion of major Bruce's perſonal eſtate 


+ 


been inferred from other circumſtance, 


Bruce s life led to the ſame concluſon, The 


12 15 2d reaſon efñgned by the interlocutor w was, 


That the property of the deceaſed, which 
was the ſubject of diſtribotion was, at the 


time of his death, in Tadid or in England | 


As to this he founded ſo little upon it, 
that he profeſſed not to fee how the pro- 
perty could be conſidered as 1n England, 
It conſiſted of debts owirg to the ge. 
ceaſed, or money in bills of exchar 

drawn on the India Company,” Debts have 
no:ſfitus, they follow the perſon of the cre. 
ditor, That propoſition in the interlocuiot 


ceaſed” being aomicited in India. He wa 
born in Scotland bet he had no property there, 
A perſon's origin in a queſtion of, Where iz 


cumſtance in evidence which may aid other 
circumſtances ; but it is en enormous propo- 
fition that a perſon is to be held domiciled 


Where he drew his 'firſt breath, without 
adding ſomething more unequivocal, 
| perſon's being at 'a place is prind fait 


A 


evidence that he is domiciled at that place, 
and it lies on thofe who ſay otherwiſe to 
' rebut that evidence. It may be rebutted no 


doubt. A perſon travelling on a viſit;=he 
may be there for ſome time on account 


of his health or buſineſs za ſoldier may 
be ordered to Flandirs, and be detained 
at one place ther for many months; 
the caſe of ambaſſadors, Ac. But whit 
will wake a perſon's domicile or home, in 


every one. A Brit fo wan ſettles as'a mer- 
chant abroad; he enjoys the privileges of 
the place ; he may mean to return when he 
has made his fortune, but if he dies in the 


ght to be according to the law of Zagland: 
Iſt, That India, a country ſobject to that: 
law, was 10 be held. as. the. place of his 
dimiciliam, and certain circumſtances were 
mentioned from whence that was inferred: ,| 


theſe. he 'confidered only. as. circumſtances ; 


\ Rances's 2 is, though 2 had been fi 
I 


"T's = 


interval, will it be maintained that he had 


4 
k his domicile nat Home? In this caſe major 


Bruce leſt Sconand in his early years; be 
went to India; returned 10 England, and 


remained there for two "years without ſo l 
much 'as viſiting Frorlaud, and then went. 


| again to Jaaa and lived there ſixteen yea? 
| arid died. He meany to return to his native 
ou 


of Scotland, which was his domi. 


ciliun 


[ wanting, the ſame conclufion might hae 


In bis mind, all the circumftances in al 


therefore falta | in fact. But the true ground - 
vpon. which the cauſe turned was, the de. 


his domicile ? is to be reckoned as but one cit. 


contradiction to theſe caſes muſt occur w | 


— 
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1 originis, or of the province of Canterbury which b 60 7 2 5 
| the Fall Indies Lord Thurlow in his judgment adopted this * 
Gkinction; that if he had gone out in a King's regiment, and 3 


| died in the King's ſervice, his domicile would not have been 50. 
changed; but that having died in the ſervice of the company, * 

was changed. Had the Defendant's huſband been engaged in 
the ſervice of government only, it might have made a material 

difference in the caſe. The queſtion however in the view of the law 
5 may perhaps he reduced to this, W hether the Defendant's huſband | . 
having been employed in Holland by the Dritt iſh government, he 
has remained there after the ceſſation of that employment merely 
to collect what the civilians call Jummas rerum, or with any fur- 
ther views? And yet if it were clear that this man never intended 
| to return to England, and might therefore be repreſented as in- 
| capable of being ſued in this country, before we come to a con- 
| clufion upon the caſe, there are many conſiderations to be weighed. 
In the caſe of abjuration, and in thoſe other caſes which amount 
to a civil death, I think that I underſtand the ſituation in whick 9 
dhe wife was placed. The huſband being civilly dead, the wife 
; was entitled to dower. of his land in the ſame manner as if he , NE 
were agua d dead (a); ; fo the became entitled to the enjoyment Bs 7 
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country it is ſaid, and let it be gran ted; he | donticiliume of the deceaſed be without con- 
then meant to change his -domicile, but he tradiction in a different country, is a groſs 
died be ſore actually changing it. Theſe | miſapplication of the rules of civil law and 
(his Lordſhip faid) were the grounds of bis Ju, gentium, though the law of Scotland on 
| opinions though he would move a ſimple | this point is conſtantly sflerted to be founded | 
= alirmance of the decree, but he would not | on them.” 9 
beſſtate 86 from himſelf, to lay down for | Decree accordingly affirmed Gmply. 
| Jaw generally, That perſonal Property |. (a) This is ſupported by the authority of 5 
| followy the perſon of the owner, and in Bratton, lib. 4 Traf. 6. c. 7. fo. 301, 6. 
| ale or dis deceaſe muſt go according to the | | Britton, cap. 106. fo. 251, and Flee, lib. 5. 
| | law of the” country where he had his demi- cap. 28. In theſe books the wife ſeems 
| le; ; far, the actual 4/us of the goods has to have been conſidered as equally entitled | | 4 
1 | n0 influence, He obſerved that ſome of | to-dower i in the caſe of a civil as of a na- Fe, | "ll 
| the beſt writers in Scotland lay this down | tural death. With reſpe& to entering into 
: erpreſily to be che law of that country; religion, they treat the wife as dowable 
ud he quoted Mr. Zrftine's Jnftiture as di-“ where the huſband is actually profeſſed, 
| rely in point, In one caſe it was clearly though not where heisin a ſtate of probation '_ 
| fo decided in the Court of Seſſion, and in only; and lay it down that the fact of pro- | 
the other caſes which had been relied on | feſſion in ſuch-caſe muſt be tried by the certi- ah da orig 
u favouring the doctrine of lex leci rei e ficate of the ordinary. It was ſaid, however, N 
be thought he (aw ingredients which made in M. 32 Eda. 1. Fitz. Abr. tit. Dower, pl, 
J preſent caſe, join both |\176: by Berg/ord, that/although the huſband © & © * 
e But to Lay that the be profeſſed, the: wife tall not bare her 155 
dex lei oi woke oy o bons a Wh ö | Jower until his natural death; this doftrine | 
Tu 5 „F m n has | 
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te of her own land, though. if he had not 2 eivity 
7 he would have been ſeiſed of the lands in her right (a): and 


indeed ſhe might have ſued for an aſſault in her own name, and 


might have been made a Defendant without her huſband, in al 
caſes in which 'the' buſb M muſt otherwiſe have been joined, 
In thoſe caſes there is no diffculty, becauſe the fiction of law 
which conſiders the huſband as civilly dead, puts the wife i in the 


ſame ſituation as if he were actuall) dead. With reſpect to the 


more modern caſes, in which a ſeparate maintenance has been 
ſecured to the wife, or in which the huſband has left the kingdom 


| either with or without the power or intention of returning, and 


. which the wife has been held capable of ſuing and being ſued 


5 alone, 18 wiſh to know to what extent the principle goes on which 


: they have. proceeded: whether under ſuch circumſtances a mar- 


ried woman is to be conſidered as a feme ole on a principle 


which ſtops. ſhort at a matter of contract, or on a principle which 
goes to a greater extent and obliges us to conſider her as a /eme 
ele to all intents and- purpoſes. Undoubtedly, the policy of the 
law which has conſidered a married woman as ineapable of being 
. called upon ſeparate from her huſband, admits. of ſome. modih- 


cations ariſing from particular circumſtances. When the huſband 


18 baniſhed he 18 conſidered as civiliy dead : but tranſportation 


* 


Tun. 23. 6, 132. 5. | 
Hale MSS. Co. Litt Bock 1. Note 205. Ed. | attended, vet as the 1 Ed. 6. c. 12. re- 
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1 been ned | in, 7. N. B. 150. F. Co. | though. the dower of ehe wife was originally 
- Perkins, Sect. 309. forfeited by the attainder with which it was 


15. and Gilbert. Treat. on Doaver in Law of | moved that forfeiture, it ſhould ſeem that 


Uſes, 401. The I caſon aligned i in moſt of | between that time and the 21 Zac. I. c. 28. 


: theſe books 18, that the wife, by withholding which. aboliſhed the. privilege of ſanftuary 
her conſent, might prevent her hoſband from and conſequently put an end to abjuration 


way: of dower while the marriage conti- | 
nued. Sir Edward Coke, indeed, (+ Inf. 


Wb, profeſſed: Lord Cbief Baron Gil. | altogether, the wiſe might have been en- 
'bert treats profeſſion as a ſeparation, not a titled to dower on this civil death of the 
diſtolotion of the marriage, and obſerver; | | huſband, - Suppoſing this to have been the 


| thit although. the. eccleſiaſtical law. gave caſe, ihe ſame conlequence ola. naturally 
alimony, during the, life of the huſband, | enſue. a altere on for life at che * 


4 


jet ſhe could have no ſeparate intereſt by. | day. 


33. 5.) goes ſo far as. to lay it down gene- 
rally, that dower ariſes on the natural, not 


caſe of profeſſion, if the wife aliened ihe 


8 


4 
N 4 
by 4 — Pee 


(a) 80 3 was $a to her 
jointure upon the abjuration of her buſband, 5 
Margery Weyland's caſe; ſo if the huſband. 
aliehed the land of the wife, and afterwards 
on the civil death of the huſband, This abjured the realm, ſhe might have had a 
: | diQum, however, he no otherwiſe ſupports |. cui-in vita. ” Co. Litt. 133-7 
than by inſtancing the caſe of profeſſion, 
Which exception, if well ſoanded, ſeems to 
| Proceed upon reaſons not altogether appli- 
cable to the caſes of abjuration and exile. 
With wipe to e, or ere wa 2255 e 5 CER Co. Liu. ; - hgh b. 


But in the 


land which was in her own right, and then 
deraigned her huſband, he might enter and 
avoid the alienation.” £1. 33, £4:3. Fits, Al. 
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to the enjoyment of the huſband's eſtate, both real and perſonal, 
of the tranſportation, another difficulty of equal importance OC- 


| huſband 's tranſportation has elapſed, but before his actual return 


(a name that will be illuftrious as long as the law of England re- 


if it had been out. We cannot preſume to ſay how he would 
period of his tranſportation. had. expired, or bad only remained 
there to collect his affairs with a view to return to tbis country 
when he had ſo done TOUS >, 


and of a foreigner ſo doing. The former may be compelled to 


" baniſhment. and abjuration, as well as in the more modern one 
of: tranſportation, the huſband could not return, as it would have 


been held liable, the huſband being an Engliſoman. 


then pending before the twelve judges, the Court deſired that this 


And on this day Lord Eldon Ch. J. ſaid, that after all the diſcu a 


0 - 


9 was wrong.” , 
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for 4 term of years may give riſe to many difficulties with reſpect 
But beſides the difficulties which might ariſe during the term 
curs where the wife has contracted -debts after the period of her 
to this country, The caſe before us muſl be decided on ſome 
| principle which will govern ſuch a caſe as that. Though the 
cale of Sparrow v. Carruthers was decided by Mr. Juſtice Yates, 
mains,) yet as far as his opinion can be collected, he ſeems to 
have treated it as a material circumſtance in evidence, that the 
time of the tranſportation was not out; and he does not give any 


opinion as to what would have been the ſituation of the parties 


7 have decided had the huſband: continued to reſide abroad after the 


Hearn J. There is a great FO BELL between the caſes of 
an Englt i/hman reſiding abroad, leaving his wife in this country, 


return at any time by the King's privy ſeal; but in the old caſes. 


been contrary to law. There is no caſe in which the wife has 


As the caſe of Marſhall v. Mary Rutton, 8 . R. 845. in 
which it was expected that the Whole doctrine reſpecting the 
liability of a feme covert to be ſued would be fully diſcuſſed, was 


| caſe might ſtand over until that had been determined. V 


% which the doctrine had undergone, the Court could ſee nothing 
to induce them to think that the direction es to the j Jury | in this 


Fer Gurian, | 1 r nale diſcharged | 
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_— rene, Tue. was an aQion of alot * t d the Defendant 
Zain 11 
125 for goods as a carrier to recover the loſs ſuſtained upon a quantity of 


1 tea, which had been put on board the Defendant's barge to be 


was not al- carried from London to Liverpool, and which had been ſpoiled in 


N lowed to pay 
15 NN conſequence of the barge being ſunk. T he Defendant offered to 
Court. pay for the damaged tea at the invoice price: the Plaintiff con. 


5 tended that he was entitled to more than the invoice price, on 
account of an alteration reſpecting the allowance of trett adopted 
"52.8 by the Eaft India Company ſince the invoice was made out. 
Shepherd Serjt. now. moved on the part of the Defendant, that 
* might be allowed to pay the invoice price into Court. He 
- contended that as the Defendant admitted that a ſpecific ſum was 
due, and the only queſtion between the parties was, Whether he 
were liable to any thing ulird that ſum or not? The Plaintiff 
3 ought not to be allowed to litigate that queſtion without the riſk 
„„ being ſubject to coſts in caſe of failure. He relied on Hutton 
e Us, v. Bolton, 1 H. Bl, 299; in notit, where in an action againſt 
2 carrier who had advertiſed that he would not be liable beyond 
204. unleſs paid for in proportion to the iiſk, he was permitted to 
pay the 204, into Court: and he faid that the preſent caſe was not 
an action on a mere tort like Bowles v. Fuller, 7 T. R. 3 3 5. and 
Sal, v. Salt, 8 7. R. 47. but was ug 7 ex contra. Ty 
e Serjt. ſhewed cauſe in the firſt inſtance, and inſiſted that 
„ the Plaintiff's demand i in chis caſe was for damages altogether un- 
| certain; that no part of that demand was diſtinguiſhable from the 
| reſt; that the rule eſtabliſhed by the caſe: of Hullot and others v. 
. the Eaſi India Company, 2 Burr. 1120. was. « that where the 
<< ſum demanded i is a ſum certain, or capable of being aſcertained 
| '« by mere computation without leaving any other ſort of diſere- 
„ . to be exerciſed by the jury, it is right and reaſonable to 
1 * admit the Defendant to pay money into Court;” and that the 
5 1 principle was, adopted in Hutton et Us. v. Bolton, for the 
Wy 8 : . Court there held that the demand was ſubſtantially for a ſpecific 
ſum. But in the preſent caſe, he ſaid, the Plaintiff demanded | 
5 An adequate compenſation for the i injury ſuſtained, which compen- 
„ 3 fſation was to be aſcertained by the jury; and though the De- 
3 35  Lendant admired a. Janicular 5 of. eſtimating that. ee | 
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Gon, and offered to pay a ſam of money calculated a 1800. 


yet that ſum of money formed no part of the Plaintiff's demand, 


not be paid into Court. 


 eotiirati; Suppoſe an action on the caſe were brought for neg- 
bigently driving a carriage, in conſequence of which the Plaintiff's 


of the ſurgeon 8 bill? 


Noole and Chambre Js. expreſſed a ſtrong "2H to accede to 
0 application, bu: obſerved that it could not be done without 


this ſubje&. 5 | 
" Shepherd took nothing by bis motion (a). 


1 


|  Paywept of F money my Court are ieee, ed. 1-537. ed. 2.” Per Groſe J. ALES * 
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1 


© es. Seiz moved to ſet le the capiar, _ eee 
1 which had iſſued againſt the Defendant as bail, for irregularity. 
The ſuppoſed irregularity was, that the capias ad. reſpondendum 
againſt the Defendant was "tefte'd of a day preceding” that on 
which the capias ad Natisfaciendumt againſt the principal was re- 
turned. He contended that as the bail are not liable to be ſued 
until the capias ad fatisfaciendum has been returned, it appeared 
upon the very face of the e in this caſe that i it had been ſued 
out too ſoon, ED F155 


e did not iſe until after the 5 ad N had 
e ay, TS, os RI y 2 INTE been 


4 


Which was for a compenſation to be calculated according to ſuch 
mode as the jury ſhould adopt. He alſo referred to the caſes of 
Butoles v. Fuller and Sal v. Salt, the former of which was an 
action againſt the ſheriff for a falſe return, and the latter an action 
for dilapidations, i in both of which it was held | that money could 


0 be true ae which rules for are ale Rated' in Tidd's Pratt. 408. FA 
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 HearTH J. (ab/ente Lord Eldon Ch. xe if we e could find any 
1 upon which this application could be allowed, we ſhould 
be very well inclined to grant it. But the Courts have not gone ſo 
far as to allow money to be paid in, in caſes of uncertain damages. 
Where there | is any contract between the parties upon which the 
* Court can reſt, it may be done: but in this caſe there is no ſuch 


leg was broken, could the Defendant pay: into Court the amount ; 


þ 0 violating the principle which bad been eſtabliſhed as ad rule upon 


June 25th. 


A capias ad 
reſpond. 
againit 

bail wes 's 
teſitdoſaday 
prior to the 
return of the 
ca. ſa. againſt 


the principal, 


but was not 
in fact ſued 

out till after- - 
wards. Held 
Fegular. Nv, 


Bayley Serjt. ſtated, "hit in \ paige. of fact the PETE 4 "POE | 


* 
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4 1800. 


CASES IN TRINITY. TERM. . 


been ride: and. that the circumſtance of its being 46d of a 


525 day anterior to that time was not material, ſince. the Plaintiff was 
, INER | 
= oy at liberty to ſhew the time when it really | iſſued, 
WRriGHT, 
REES, The Court. (abſeme Lord Eldon Ch. J.) faid, that no incon- 
7 4 would appear on the record (a), and that there was no irre- 
5 "OL: in the Plaintiff's proceeding. Pg 097 Fel nog, 

. 3 took nothing by his motion. e 
3 | (a) Vide Davis v. Owen, ant, vl; 1. 343. 
ee. ene e. Hain, 
=. 1 OHEPHERD Serjt. moved = a rule to ſhew PREY why the pro- 
1 will not com- 
pele piſoner ceedings in this caſe ſhould. not be ſtayed until the Defendant 
=: dab pd eee OY ſhould give ſecurity for colts. The Plaintiff was a French pri - 
1 por, ee ſoner of. war confined in the- priſon at Liverpool, and had brought 
. R. this action againſt the Defendant as maſter of a ſhip, to re- 
1 to give ſecu- | 
mii for colts. cover a compenſation. for working the ſhip. home from the We eſt 
= - + Indi ies. Fe: contended that the caſe of a priſoner of war was dif- 
A ferent from the common 'cale. of a FOES, reſident in this 
=: . "Rod Nur J. obſerved; that it had FS determined that a 
= e Wicke 1 war, may maintain an action on a contract for 
= 2 Ai 155 575 22 Lord Elim ©. mM rejetl the ap- 
E plication.” Re a 
= Ko, . took x nothing by his x motion. 5 
. : | (a4) Vide Pride v. 9 I . BI. 156. Fa a — of war may maintain an ation 
{Mt te ORE, 7 e, * Sparenburgh v. Bannatyne, ante, vol. 1. | for. wages, there ſeems to bave been leſ⸗ 

Wo pi. 163. Indeed the Court having. deter- reaſon for calling upon the preſent Rlaintiff 
WW. | | ' mined in Henſchen v. Garves, 2 H. Bl. 383. to give ſecurity who was aQtually within the 
it | VNC Jacobs v. Stevenſon, ante, vol. 1. p. 96. kingdom, than on any foreign ſeaman ſerv- _ 
I „„ that a foreigner. ſerving on board an Engliþ| ing aut, af ie W on board an 2 . 
1 ; | ſhip is not compellable to give ſecurity for | ſhip, - . 
i | N Cole, and in Sparenburgh v. Bannatyne, that Ree L 
| { + 39 5 L : 5 0 y oF Ry | | 4 | 
| j : g ; 25 5 5 5 
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5 e Adminiſtrator, k. ©: Wo | 
Tou. h was Frought "fm. buſines ous: as an attorney by. 
the Plaintiff 8 inteſtate at the inſtance of the Defendant. At 
the We Atminſter ſittings in this term the cauſe was tried before 
Torch Eldon Ch. J. when in order to prove the amount of the bill, 
"the: Plaintiff gave in evidence a copy of a bill delivered to the 
Defendant i in 1796, and which had never been referred for taxa- 
tion. The Defendant objected to this being received i in evidence, 


| inaſmuch as no notice had been given to produce the bill deli- 


verel to the Defendant. But bis Lordihip held that it ought to 
be received, and was congſuſive as to the reaſonableneſs of the 


charges (a), it being the Defendant's own fault that the bill had 
never been taxed. A verdict was accordingly found for-the Plain- 
tiff, and the point made 1 the e reſerved for the ops 
nion of the Court. . „ 
- Heywood Serjt. now moved t to fob: 1 a verdict and bas Fl 


1800. 


June 28th; 


A copy of an 
atrorney's | 
bill, the ori- 
ginal of 
which has 
been deli. 
vered to the 
Defendant, 
a/ be ad- 
mitted jn 
evidence 


| withou! proof | 


of notice to 


produce the 
0” joinal.: 

ard is Cone 
cluſtve as tro 
the reaſon- 


ableneſs of 


the items. 


now: trial, contending that the rule was, clear. that no copy can 


be received in evidence until a notice has been given to produce 
that this caſe was. diſtinguiſhable. from FJory v. 


the original; 
Orchard (3), becauſe here the bill. was not delivered by way of 


notice of action, but in the uſual way only, as a demand of ſo 
much money due; that the Court in the above caſe relied on the 


circumſtance of the paper read in evidence being A duplicate . 
original, and referred to the analogous caſe of a notice to quit, 


A copy. of. which is uſually receiyed; , whereas that Practioe, 


he obſerved, was not founded on 9 authority and was cofitrary - 


to principle. 72400 VVK!!! 


But 5 Be Court wad. that; it was 1 ec practice to receive o 


a copy of this kind in evidence, and obſerved, that it was not 5 
| dronger caſe than Jury v. Orchard.” 3 . 


eee took: abi by: his 1 motion. r 
1 Vide - kme, v. 88 ante, vol. 1. 5 4. alſo Knox v. W hal, 26. 
Bo 8 5 8 p. 39. ö e 
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A bill of par- 


time of an 
order given 


for the fu- 

tore delivery 
donne, 
ſeems to be a 
8 ſufficient e- 


morandum ; 


of the con- 
tract within-. v 


writing of the bargain. 


the Marvre + 


; | of frauds. 
At all events, 5 


ubſequ 9 5 
2 ſubſequent Defen dants, a bill of parcels was delivered to the former, the 


and- figned - 
by the vendor a, 


Hankin, diſtillers, No. 8, Oxford: rect, 


1 written 


1 to 
the order, 


map be con- 
nected with 


the bill bf 
parcels, ſo 
as to take 
the caſe out 


Cl oy . a 


5 turn our dire. 
 Hankin 55 *. ba 333 72 | . 175 2 7 F LH nag oy wok oh; 
1 TH: * 28 3 3 TOTP he F „ . N 25 5 Wo 5 fg | N 
05 this ee . A directe! TY jury to Bud a 
15 bender for the Plaintiff, e the point wage, for the con- 
e derade of the Court. "in . | 
„ Accordingiy Leng 9 having on A a former. 7 db a 


= 11s was an Alon on as caſe nf the Defendants for not 
© » "eels in which * 

„ the yendar's | 
nahe is 

1 printed, de- 

livered to the 
| vende⸗ at 128 7 


110 tiwe, a according to a bargain entered into between them, 


00 ittings after laſt Faſter term, when the contract for the delivery 
* the gin having been proved on the. part of the Plaintiff, 


month after the above period the Defendants alſo wrote the fol- 
lowing letter to the Plaintiff: 4 Sir, we wiſh. to know what time 


rule, n Ta for ſettiog aſide this verdict and entering a nonſuit, he 
4 5 5 ſerved that the words of the 29 Car. 2, C. 3. 93 17. require that 


5 3 figned by the parties to be charged by ſuch contract, or their 
ry agents thereunto lawfully authoriſed ; oy and that 1 in Hawkins v. 


been a altered in * bend rare 45 the. PG, and in the | 
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| SaugprncoN, v. „ Jerson and Another. 


| 


"1 


delivering 1000 gallons of gin to the Plaintiff within a cer- 


There was a ſecond. count Ty not Fog, within 2 reaſon- 


able time. %%%ͤ oh, e 
The cauſe was 7 Wide 1000 * don © J. at the 2 


the Defendants inſiſted that the caſe was within the ſtatute of 
frauds, inaſmuch as chere was no note or memorandum in 
The circuraftances were as follow: At 


the time the order for the gin was given by the Plaintiff to the 


printed part of which was, far London... | Bought: of Fackſon and 
and then followed in 
writing, 1000 Salons of gin, 1 in g. gin 27 3501. About a 


we ſhall fend you a part of 3 your order, and ſhall be obliged for a 
ke time in delivery of the remainder ; muſt. . requeſt you to re- 
We he Tour; humble ſervants, for and 


was how called upon to begin in ſupport of his rule.” He ob- 
„ ſome. note or memorandum i in writing of the bargain be made 
Holmes, P. Wrms.. 770. and Stakes v. Moore, ib. in the notes by . 


Mr. Cox, the Court had held a ſigning by the party neceſſary, 
© though. the draught. of the conveyance had in the former caſe 
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b- . the ſeller had himſelf written inſtructions for the renewal of 
f a leaſe. He contended, that though the printed name contained 
| I in the bill of parcels might have' amounted to a ſignature within 
the meaning of the act, if the bill of - parcels had been intended 
to expreſs the contract 9 a contract, yet that 1 in this caſe it had 
not been delivered to the Plaintiff with that view; that the con- 
5 tract itſelf had never been reduced to writing or ever was intended 


evidence of a contract previouſly entered into; and that the 
ſabſequent_ letter of the Defendants, though ſigned by them, 
could not be treated as a note or memorandum of the contract, 

1 Wo: accidental and only a reference to a pre- exiſting contract. 
Sbepberd Serjt. contra was ſtopped by the Court. | 

558 itſelf, may amount to a note or memorandum of the 
contract within the meaning of the ſtatute. The ſingle queſtion 
therefore is, Whether if a man be 1 in the habit of / printing in- 
ſtead of writiog his name, he may not be ſaid to ſign by his 
; pritited name as well as his written name? At all events, con- 


_ fendants, E think the caſe i is clearly taken out of the ſtatute of 
frauds. For although it be admitted that the letter which does 
not ſtate the terms of the agreement would not alone have been 
5 ſufficient, yet as the j jury have connected it with ſomething which 
does, and the letter. 18 ſigned by the. Defendants, there is then Þ» 
written note or memorandum of the order which was originally 
given by the Plaintiff ſigned by the | Defendants. It has been de- 
' eided (a) that if a man draw up an agreement in his own hand- 


| writing, beginning «I A. B. e tc,” and leave a place for A 


beginning was not intended to be x a fignature, and that the paper 
"was meunt to be incomplete. until it was further (i igned. This laſt 


„ 


x anſwer to the argument that, this bill of 92775 was not delivered 


2&3 


a a note or meniorandum of the contract. „ 


P * 


60 Kaight» v. ue, 20. V 7 c 2 laſt vill, Et it heed; not be at. 
190 80 it bas been held that if. a will of  bgned to make jt valid within tbe flaru's of 
250 che nd 5 1 OY. Sault 9 race this yy frauds: 8 v. . Stanley . 3 Lev. t ſ. 3 


4 


to be ſo; and therefore che bill of parcels could only operate as 


bes Erben Ch. J. This bill of parcels, though. vor de 


neQing this bill of parcels with the ſubſequent letter of the De- 


_ 'bignature at the bottom, but never ſign it, it may be conſidered a6 
a note or memorandum in writing within-the ſtatute. And yet 0 
it is impoſſible not to ſee that. the. inſertion of the name at the 
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of effectiog 
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and at the 


time of the 


. Joſs, were 
Tarerrſea r W 
the cargo 


Which was 


the lubj cet of amount, to Twit, ro the amount of. all. the money ever inſured thereon, 


the inſurance. 
<< to a 


amount of 
all the mo- 
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thereon ; 
At the „ 
"mY appeared - 


that previous 
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5 Ton Seton. | 
tion on'a po 


| the declaration it was averred, “ that certain perſons uſing trade 


were at the time of loading the ſaid corn on board the ſaid ſhip 


large 5 
; Amount, ro. 
wit, to the 


5 and cant of. them the faid 8 HAR and e to mit, 


4 formed. the Plaintiff by letter, that thinking! the engagement 


another houſe of the name of Hacks a joint concern in the corn, | 
which the latter had accepted; ; and at the ſame time di- 


ſured, Held 


averment 


*x 
SDS 


__reded the Plaintiff to effe& au inſurance on the cargo, which he 
1 accordingly did on the 28th January 1799. The- {invoices were 
made out to Hyde and Hobbs, and payment for the cargo was made 
; 5 by them. 1 Was objected on the part of the Defendant, that the 
98 evidence contradicted the averment in the declaration, that the 
Gs, whole intereſt. in the cargo inſured was in Meſſirs. Hyde and 
| ? Hobby. His Lordſhip directed the jury to find a verdict for 
the Plaintiff, but 2 e to the Defendant 0 move for a a 


_ a former day; 5 


5 Whether they variance between the, averment of intereſt i in the deck 


and Hobbs who were merchants at  Chiche ger, had, through the 
; agency of the Plaintiff, purchaſed a certain. quantity of corn on 
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* T urs was an addon on a bg of fairs bbs on the ſhip Mar. 
4 garet and a cargo of corn, at and from Qundec to Chichefter, 
a by the Plaintiff as agent of Meflrs. Hyde and Hobbs. In 


and commerce under the ſtyle and firm of Mefſrs. Hyde and Hobbs, 


as aforeſaid and at the time of ſubſcribing the ſaid writing or 
2 of - inſurance, and from thenceforth until the time of the 
'-loſs: hereinafter. mentioned. intereſted. | in- the ſaid corn to 4 ' large 


and that the ſaid writing or policy of aſſurance ſo made in the 
name of the Plaintiff, was made to and for the uſe, riſk, benefit, 


At 55 0 1. 3 55 Eldon „Cb. 5 at the Guildbat . I 
after laſt Eafter term, it appeared in evidence that Meſſrs. Hyd: 


5 
— , I 


own. account iq: that on the 27th 6 of December 1798, they i in- 


might perhaps be too large for themſelves, they had offered 


5 BYE. 


nonſuit. e 
Accordingly 2 ls a for that babes having been obtaine 4 


Lens Serjt. now hewed cauſe. The whole 3 in . caſe is, 
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it is undoubtedly neceſſary that the party for whom the policy is ef- 


that ſtatute to aver the intereſt. It ſeems however to be doubtful 
whether it be neceflary ſo to do: the effect of the ſtatute is not to 
make any additional averment in the declaration neceſſary, but only 


for whoſe benefit the policy is made are intereſted within the 
meaning of the ſtatute. In this caſe the objection is not that 


is not properly averred. If then the averment in queſtion were 
| unneceſſary, it will not prevent the Plaintiff from recovering, 
being alleged under a ſcilicet; for as it does not relate to matters 
that are part of the contract, it is not to be conſidered as a mate- 
rial averment (a). At any rate this averment need not be conſtrued 
ſo ſtrictly as to exclude the intereſt of all other perſons beſides 
Meſſrs Hyde and Hobbs, The ſubſtantial part of the averment 


and indeed the other party who was partly intereſted with them 
had only an equitable claim on the proceeds. The primd facic 
intereſt is in thoſe perſons who paid for the cargo. In Page v. 
Rogers, Park. Inſur. 402. it was averred that the Plaintiff was 
poſſeſſed of one-third of the ſhip inſured, and it appearing that 
he had at one time purchaſed the whole ſhip, it was objected that 
as there was no evidence of his having ſince parted with two- 
thirds, the allegation was not made out; but Lord Langel 
over· ruled the objection. e Ae 


Shepherd and Beſt Serjts. contrd. Whether under the 19 Lo 2. 


here; but the objection is, that the- Plaintiff has ſtated upon the 
record that an intereſt exiſts i in certain perſons in whom it is not, 
and that having, ſo ſtated it upon record, he ought to have proved 
it. The true way of determining whether an unneceſſary aver- 
ment need be proved, is to conſider whether if referred to the 
Prothonotary i it- could be ſtruck out as impertinent. By low v. 


averred that the Defendant was aſſignee of all the premiſes, and 
it turned out that he was aſſignee of a part only, the variance 


Solomon, $: T. X. 496. , 


ration and the intereſt bade material? Under the 19 Geo. 2. c. 37. ; 


' fected ſhould be really intereſted, and it has been the practice ſince _ 


to throw upon the Plaintiff the burthen of proving that the parties 


Meſfrs. Hyae and Hobbs are not intereſted, but that their intereſt 


is, that Meſſrs. Hyde and Hobbs were intereſted to a large amount, 


it be neceſſary to aver the Plaintiff" s intereſt, is not the queſtion. 


Wright, Doug. 667. In Hare v. Cater, Cow. 766. where it was 


was held fatal. Now the neceſſary conſtruQion of this averment 
ie, that the excluſive intereſt wah in Meſſrs. Sa and Hobbs, It 


(a) Frith v. Cray, cit. in the note to * Tale, 4 7. R. 561. and Pon v. 
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1 10 2 declars- 
tion on a po- 
Ticv of i0- © "i 

7 
ſutance the 6H 


; n H18 Was an | aQion e on a e of fans on the hip Mar. 
* gares and a cargo of corn, at and from Dundee-to Chicheſter, 


H. had ad- 
5 mitted ano- ö 


formed the Plaintiff by letter, that thinking the engagement 
ns houſe night perhaps be too large for themſelves, they had offered 
another houſe of the name of Kill a joint concern in the corn, 

d. which the latter had accepted; and at the ſame time di- 
5 reed the Plaintiff to effect an inſurance on the cargo, which he 
; accordingly - did on the 28th January 1799: - The invoices were 
made out to Hyde and Hobbs, and payment for the cargo was made 
: - by them. It was objected on the part of the Defendant, that the 


5 evidence contradited the, ayerment in the declaration, that the 


- - that the 
_ averment_. 
Was ſup⸗ 
potted by 
| © the evidence, 


Plainriff - 


' - agverred Wo 


Meſſis. & 
at the fs” 


and at rhe 


FC 
„„ a ED; 
AIJIntereſted in 


the cargo 
which. was 


the ſubject of 
the inſorasce 
ids lage 


name of the Plaintiff, was made to and for the uſe, riſk, benefit, 
and account of them the  faid Ms dirs. ins and Hobbs, to wit, 


all the mo- 
me ever 


| Amount, tO 


it, to the 


A2 mount of 


inſured | 
-. 4thereon:;” 
At the 1 


„ t appeared | 
: that previous 


to effect- 
1 ing the po- 
ſiecy, Mefſrs. 


ther wer- 


to a joint 

concern in f 
the cargo in- 
ſured. 


e and commerce under the ſtyle and firm of Meflrs, Hyde and Hobbs, 
of effeftivg 
+. >the pol 


a8 aforeſaid and at the time of ſubſoribing the ſaid writing or 
poliey of inſurance, and from thenceforth until the time of the 


loſs hereinafter mentioned intereſted. i in the ſaid corn to 4 large 2 


2 at, £97.” * 20 } 1 7 . | 8 


after laſt Eafter term, it appeared in evidence that Meflrs. Hat 


and Hobbs who were. merchants at Chiche ger, had, through the 
| agency. of che Plaintiff, purchaſed a certain quantity of corn on 
their own account; that on the 27th c of December 1798, they 1 in- 
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effected by the Plaintiff as' agent of Meffrs. Hyde and Hobbs. In 
the declaration it was averred, “that certain perſons uſing trade 


were at the time of loading the ſaid corn on board the ſaid ſhip 


amount, to Tout, to the amount of all the money euer znfured thereon, 
; and that the faid: writing or policy of aſſurance ſo made in the 


At the trial bende 159 Elba Cb. Io at Sil Guildhall gung 


Whole intereſt. in the cargo inſured was in Meſſrs. Hyde and 
. His Lordſhip directed the jury to find a verdict for 
be Plaintiff, but 9 8 e 0; my Defendant | 0 move for a 
- nopſuit,. 8 5 5 3 
_ Accordingly a rule Py for that erben rug been abtainel 
bes a former day; 5 8 
Lens Serjt. now ſhewed. cauſe, The whole queſtion "2 this caſe is, 
+ Whather the variance between the averment tof imeredt i in the decla- 


* Tur FORTIETH: YEAR OF. GEORGE u. 


fſected ſhould be really intereſted, and it has been the practice ſince 
that ſtatute to aver the intereſt. It ſeems however to be doubtful 
whether it be neceſſary ſo to do: the effect of the ſtatute is not to 
make any additional averment in the declaration neceſſary, but only 
to throw upon the Plaintiff the burthen of proving that the parties 
for whoſe benefit the policy is made are intereſted within the 
meaning of the ſtatute. In this caſe the objection is not that 
 Meſfts. Hyae and Hobbs are not intereſted, but that their intereſt 
js not properly averred. If then the averment in queſtion were 
| unneceſſary, it will not prevent the Plaintiff from recovering, 


that are part of the contract, it is not to be conſidered as a mate- 
| rial averment (a). At any rate this averment need not be conſtrued 
ſo ſtrictly as to exclude the intereſt of all other perſons beſides 


and indeed the other party who was partly intereſted with them 
had only an equitable claim on the proceeds. . The frimd facie 
intereſt is in thoſe perſons who paid for the cargo. In Page v. 
Rogers, Park. Inſur. 402. it was averred that the Plaintiff was 
poſſeſſed of one-third of the ſhip inſured, and it ' appearing that 
he had at one time purchaſed the whole ſhip, it was objected that 
as there was no evidence of his having ſince parted with two- 
thirds, the allegation was not. made out; but Lord Mansfield 


 over-ruled the objection. e e 
Shepherd and Beſt Serjts. 9 Whether 8 the 19 7 2. 


here; but the objection is, that the Plaintiff has ſtated upon the 
record that an intereſt exiſts i in certain perſons in whom it is not, 
and that having ſo ſtated it upon record, he ought to have proved 
it. The true way of determining whether an unneceſſary aver- 
ment need be proved, is to conſider whether if referred to the 
Prothonotary it could be ſtruck. out as impertinent. Bri tow v. 


averred that the Defendant was aſſignee of all the premiſes, and 
| it turned out that he was aſſignee of a part only, the variance 

was held fatal. Now the neceſſary conſtruction of this averment 
ie, that the excluſive intereſt 25 


3 5 T. R. © 


* 


ration and the intereſt proved be material? Under the 19 Geo. 2. c. 37. 
it is undoubtedly neceſſary that the party for whom the policy is ef- 


being alleged under a ſcilicet; for as it does not relate to matters 


| Meſſrs. Hyde and Hobbs, The ſubſtantial part of the averment 
is, that Meſlrs. Ehyde and Hobbs were intereſted to a large amount, 


it be neceſſary to aver the Plaintiff's intereſt, is not the queſtion 


Wright, Doug. 667. In Hare v. Cater, Cowp. 766. where it was 


in Meſſrs. Hae and Hobbs, It 
@) Frith v. Cray, cit. in the x note to 2 us v. Taulſi, 4 7. R. 561. 8 and Peppin "SEE 


CASES IN TRINITY TERM 


1800. | can W a no dilferetios. in the at whether Meſſrs. Hyde and 
— Hobbs purchaſed the cargo in their own name for others, or having 
purchaſed it on their, own account they aftetwards admitted others 
F kt. to a joint ebncern in it; now in the former caſe it is clear that if | 
intereſt were averred to be 1 in- themſelves, the variance would he 
fatal, The parties whom they admitted into the concern may be 
conſidered as partners in the tranſaction; they might have inſured 
\ , their proportion as ſuch, and might have averred their intereſt 
| in that proportion. The averment of the Plaintiff therefore which 
Excludes the intereſt of any perſon except Meth 200 and _ 
is untrue {a). | 
| bord Kina Ch. "Bo The queſtion. is, Whether Meſs 2 
and Hobbs had ſuch an intereſt 1 in the whole cargo as will ſupport 
the averment in queſtion? An inſurable intereſt is a very different 
intereſt from moſt others that can be ſtated. In Le Cras v. 
i Hughes (5) it is very certain that the party inſured had no intereſt 
in the ſubje& of the inſurance according to the common under- 
1  flanding of the word intereſt; for the prize taken not coming 
I within the terms of the act of Parliament, and conſequently not 
, 6/5, - the terms of the proclamation, was completely at the dil- 
e poſal of the crown. In that caſe, as counſel for the Defendant, | 
1 prefſed upon Lord Mansfield the authority of a. caſe before Lord 
Batbum aſſiſted by Sir Thomas Sewell, where the next of kin of 
15 Aa lunatic applied to the - Court of Chancery praying that the 
evidence of his being the next of kia might. be perpetuated, and 
3 ſtating that he had ſuch an intereſt i in the eſtate as the Court might 
take notice of (e). The application however was rejected on the 
165 ] ground of want of intereſt; and yet the intereſt in that caſe would 
„ ike” generally be underſtood to be much more certain than that rea- 
| ſonable expectation on which Le Cras v. Hug bet was decided. 
So in the caſe of the Dutch commiſſioners (ay } which was lately 
decided, it is very difficult to define what their ibrerelt was, and 
pet they were held to have an inſurable intereſt. My opinion 
ſterefore upon this caſe is very clear ; 1 think the Plaintiff had 
a ſaufficient intereſt throughout the intirety of this cargo, notwith- 
—_—< ſtanding other perſons had a beneficial intereſt 1 in a part, to ſup- 
A port the averment in this declaration. A | 


1 ̃e ) See Perthard v. Whitmore; ante, p. 155. | of Lord 85 Nottingham coram Charlton | 
i | | Ii potit, where it ſeems to have been taken the Ceviſee of a lonatic, under a will made 
55 1 for granted, that if a third perſon had bees previous to the luhacy, having brought 8 
4 iatereſted in the goods jointly with the two | bill againſt the heir at law to examine wit- 
1 8 OR ah ceo-plaintiffe at the time of effecting the po- neſſes touching the will, in pes petran re 
eee have bees pouſuited. | memoriam, the bill was diſmiſſed. 1 Vun. 
V e (5) Park: Tn/ur. 269. | 1106. 1 

„ . RT 5 ; a. 2 Ia Sackvill v. 1 at the Fes 0. cee. v. Hantery 8 J. R. 13. 


kes 


— 


= — 
—— — 62 —— = 
EATS — ——— . - 

— — . — — 


— . — — ——_— we oe. an by — l 
2 — — 
... ᷣͤ ry CO I COOIIOOS 


- . * 
= / - 4 8 a 6 0 N o \ « 
4 v ; i 4 1 — # : 2 . : 1 G * *.. 
y " ; Ni * \% P N 


remained due upon the accou 
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Harn J. I do not ſee why a joint-tenant or a tenant in 
common. has not ſuch an intereſt in the intirety as will entitle. 
him to inſure. A policy made by a perſon fo intereſted is not to 


| be conſidered as a wager policy. 
Rooks J.—I think that Meſſrs. Hyde and Hobbs had ſuch an 
intereſt i in the cargo as will anſwer the terms of the averment. 
CHAMBRE ].—The averment in ſubſtance is nothing more than 
that the parties for whoſe benefit the inſurance was made, had an 
intereſt 1 in the ſubject of that inſurance. They are not bound by 
the terms of the averment to ſhew any thing more than that they 
have an intereſt, and if they ſhew an intereſt to the extent of one 
hundredth. part of the cargo it will be ſufficient. The ſpirit of the 


I 9 G. 2. 84000 requires that the Cans ſhall not be a gaming policy. 


Rule diſcharged. 


{ 


5 8 Horraxp v. Horkius. 


: po NDEBITATUS affſumpfit © for certain horſes mares and geldngs 


before that time ſold and delivered by the Plaintiff to the De- 
fendant.“ There was alſo a count on a quantum meruit, and 


i counts for money lent, paid, had, and en and on an account 


ſtated. Plea Non afſump/it. 

The cauſe was tried before Lord Eldon Ch. wha at the TWeſtmin- 
fir fittings after laſt Zafter term, when it appeared that the 
Plaintiff was a horſe-dealer living in the country, and the De- 
fendant a ſtable-keeper in London; that there had been conſider- 
able dealings between them, and on an account being taken a 
balance was found due to the former for horſes ſold up to the 
11th of September 1797 by the Defendant as agent and broker to 
the Plaintiff; that on or about that day the Defendant received 


243 


1800. 
—— 
Pace 
. 
Far. 


June zoth. 


If a bill of 
particulars 
ſtate the 
Plaintiff's 
demand 10 
be for goods 
ſo'd and de- 
livered to the 
Defendant, 
no evidehce 
can be re- 
ceived of 
goods ſold 
by the De- 
fendant as 
agent for the 
Plaintiff. 


other horſes from the Plaintiff, which he afterwards ſold i in the 7 


ſame character, and received the money for them; that on 


| this action being commenced, a bill of particulars was obtained, 
which ſtated the Plaintiff's demand to conſiſt of two items, firſt for 
money owing on an account ſettled and balanced for horſes ſold 


and delivered before the 1 ith of September 1797; ſecondly, for 
Horſes ſold and delivered by the Plaintiff and his ſervants to the 


Defendant on, or about the [x 1th of September 1797; that the 


Defendant had paid money in to court generally, and in ſo doing 


had paid a few pounds more than was ſufficient to ſatisfy what | 
t balanced,” It was objected by the 


+ 


f Qelendant, that. the e ſecond item of the bill of particulars woe . 
| Bar. 


Ms r 
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evidence of the tranſaction relative to the horſes, he could not be 
at liberty to apply the money paid into court to the ſatisfaction 
of the demand ariſing, out of that tranſaQion ; for though the 


38. 


alternative be might have an opportunity of doing fo, by ſtating 


2 were merely confined to the tranſaction relative to 


cASEG IN TRINITY TERM 


Aited: the Plaintiff's demand to be for kovies ſold and e to 
the Defendant, no evidence ought to be received of a ſale by the 
Defendant in the character of agent or broker for the Plaintiff, fo 
as to entitle the latter to recover under the count for money had 
received. To this it was anſwered, firſt that the Plaintiff by his 
bill of partieulars was only confined to the tranſaction reſpecting 
the horſes delivered to the Defendant on or about the 1 1th of 
September 1797, and that he was at liberty to make any claim 
ariſing out of that tranſaction; and ſecondly, that as the Defendant 
had paid money into court generally the Plaintiff was at liberty to 
apply that money to the count for money had and received, and 
take a verdict for the remainder of his demand under the accoumt 
ſtated. But his Lordſhip being of opinion againſt the Plaintiffs on 
| both points, directed a nonſuit, ſubject to the opinion of the Court. 

Accordingly a rule M ;fi for ſetung alide this nonſuit OE 
been obtained on a former day, 


Bayley and Beft Serjts. now ſhewed cauſe, : and el, Iſt, 
that independent of the circumſtance of money being paid into 
Court, the Plaintiff was clearly precluded from going into evidence 
of a ſale by the Defendant as his agent, fince if it were otherwiſe 
a bill of particulars would afford the means of ſurprize upon the 
Defeudant, inſtead of giving him notice of the caſe which he 
is to defend; that if the evidence offered by the Plaintiff were to 
7 received merely becauſe it related to the horſes ſtated in the bill 
of particulars, it would be very difficult to draw any line; and 
that the Plaintiff could not ſuffer by being confined ſtridly to his 
bill of particulars, ſince if he wiſhed to make a demand in the 


his demand altervatively i in the bill of particulars : adly, That if 
the Plaintiff were precluded by the bill of particulars from giving 


_ Defendant by paying money into court generally, had admitted the 
contract ſtated in the count for money had and received as well as in 
the other counts, yet the Plaintiff was under the neceſſity of ſhewing 
the amount due to him upon that contract to be equal to the ſum 
paid in, from doing which he had precluded himſelf in this caſe. 
vie Cockell and Shepherd Serjts. contrd, inſiſted, that by the bill of 


the horſes in queſtion; that the object of a bill of particulars is to 
kreten the ede from being ae * n him of 
the 


46 ts th; : ; * 
— * x 


the - abject of. the Plaintiff's demand. and that if a Plaintiff is pre- 1800. 


xwented from going into evidence to ſupport the different counts of 
Bis declaration by the wording of his bill of particulars, it will v. 


large to let in the evidence which the. Plaintiff wiſhed-to-introduce. 
The declaration contained counts for horſes ſold and delivered, 
for money had and received, and on an account ſtated, It is very 
clear that the count for money had and received is calculated | to 
embrace the tranſaction of the ale of horſes on the Plaintiff” 8 
acrount, and to entitle. him, to recover the prgceeds of that ſale. 
But the defendant having applied to the Plaintiff to Rate the 
particulars of his demand, the latter informs him that it is of two 
ſorts; 1ſt, For a balance on an account ſtated between tbem, and 8 
.2dly, For the price of horſes ſold and delivered. In conſequence 3 
, of this explanation the Defendant pays into court a certain ſum. =” 
Which he acknowledges. to be due upon the account ſtated, and 

- conſidering that the-reſt of the declaration conſiſts of a demand 

; for the prioe of horſes ſold by him on account of the: Plaintiff 

and a demand for horſes ſold by che Plaintiff to himſelf, - the 

the former of which i is abandoned by the terms of the bill of par- 

ticulars, be comes prepared to day. at the- trial that he owes the 

Flaintiff nothing on his latter demand only. Will be not then Il 
ſurpriſed if the Plaintiff ſhould be permitted to give evidence ap- = 

; plicable to that demand which ſeemed to have been abandoned ? 

10 me lit appears, that a contract to repay money received on a 

| file of horſes by commiſſion, i is as Arent from: a contract for the _ 

. abſolute ſale of horſes to the Defendant, as a contradt for the feed © 
of the horſes would-be, It has been contended, that this deciſion 
will. introduce great nicety into bills of particulars; but I think-1 | 7 k 

. would- be ſufficient for the bill of. particulars to have ſtated, that on 

4 the 11th of September the horſes in queſtion were ſent to the De- 
fendant, and that the Plaintiff demanded the value of them or 

ſo much as they: ſold for. With reſpect to the payment © 

- money into court, as the Defendant has admitted a balance to be 

: due againſt- himſelf, and no evidence was g given applicable to't the. 


the money in on the rar, % TON theſe [eg wwe think 
-the nonſait right. n Fe N 
"The Court however gare hh Plaimitf r to N his vill 
* particulars and go to a new trial on — "ng the-colts ſub- 
* to the time of the e into cgurt. 
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Hor kaun 


. become neceſſary for him to vary the wording of bis bill of par- Hor eine. 
| dul with as much nicety as his declaration. . 

Lord Ex Dom Ch. J. We are of opinion, that under the cir- | 
cumſtances of this caſe this bill of particulars is not ſufficieatly UT 


count for horſes fold and. delivered, he muſt be taken to have paid 5 = 1 5 8 


N 
f 
i 
i 
| 
1 
7 
1 
1 


* 7 "OB NY 
Nut Zoth. 


If after the. 


COmmences 


ment of an 


2 Saint Hilary, Blower on the 24th of Fanuary put in bail, but one of 

| them being clerk to Blower s attorney, the Plaintiff treated the bail 
as a nullity and demanded an aſſignment of the bail · bond. Finding 
: however that no bail-bond had been taken, and that Blower had 
q been ſuffered to go at large upon the undertaking of his attorney, 
the Plaintiff i on the Seh of March brought an action againſt the pre- 
ſent Defendant for an eſcape; after the commencement of which 
aQion, vis. on the goth of April one new bail was added in the 
original action ined or the [ALOE 5 [er and Jufliied gether 


action of ; 


eſcape 


againſt the 
ſheriff for 
not takin 


a bail bond, 


| | good bail be 
put in and 


juſtiſied in 


the room of 
bail before 
. | 9% in Who 


by the prac- 


nice of the 
-ourt were 


a mere nul- 


lity, the 
Plaintiff can- 
not recover. 
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Albin v. Frou. alt Another, Sheng. of 


V TLoendin. 


PLS * 
, 1 % 


"IE | Plaintiff hari commented an adi againſt one Joby 
Blower, by capias ad reſpondendum, returnable i in eight days of 


with the other. 
Farly i in "Fafter Term a Sri was Stele by Bel $erit calling 


on the Plaintiff to ſhew cauſe why all e in the action of - 


” eleape ſhould not be ſet aſide for irregularity. 


1 # 


bs ot 


On ſhewing cauſe it was inſiſted by Shepherd IE and admitted 
by Be ft, that there was no irregularity in the Plaintiff's proceed- 
ings; but it was agreed on both. ſides, that the parties ſhould be 
bound by the opinion of the Court in this motion, Ls the 
deer of the action. 1 15 | 

- Shepherd contended, that the bail ena” 1 in were as no bal, 
1 v. Ruggles, ante, vol. 1. P. 356. (e); that the action of eſcape 
therefore was regularly commenced; and that being once regularly 
commmenced it could not be defeated by bail ſubſequently put in. 
He obſerved, that in the caſe of Pariente v. Plumbtree, ante, p. 35. 
the bail were put in before the action was aQually commenced, and 


the only queſtion was, Whether the Plaintiff ſhould be at liberty to 


contend i in an action of eſcape, that. bail were not put in at the 


return of the writ, when MON. had. been allowed According t to the 
ke of the Court? 3 


On the other hand it was urged * Bl. tha the PTA now 


to be tried was purely a queſtion of practice depending on the 
rules eſtabliſhed by the Court reſpecting the allowance of bail, 


and was therefore i improper to be tried in the form of an action. 


. 


Hle relied on the caſe of Pariene v. Plumbtree, and Murray v. 
Durund, Efp. NM. P. Caf. $7. there cited by Mr. Juſtice Heaib, in 


8 25 which latter caſe the r were not 2 al until * * aQion 
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Lord Er.pon Ch. J. ſaid, that the preſent caſe certainly went Wo, 800. 
5 * than Pariente v. Plumbtree, but obſerved that it ſeemed to I. 
have been the opinion of Mr. Juſtice Buller that the Court ought OS 

to endeavour: to find ſome means of ſtopping proceedings of this Fromzs. 
kind i in which queſtions of practice only were involved. 


The Court having taken time to conſider of their opinion, 


Thi Er.yon Ch. J. on this day ſaid ; In the caſe of Murray v. 
Durand the action of eſcape was brought before any bail had been 
put in, yet on the rule for the allowance of bail being produced at Ls 

the trial, Lord Kenyon ſaid, “ By the rule now produced it appears 

that the Defendant has ſatisfied the exigence of the writ ; bail above 

. having been put in, and having nn that is now ſubſiſting 

bail, and muſt be taken nunc pro tunc. My Brother Buller went 

the ſame length in Pariente v. Plumbiree, and the doctrine in | 
Fuller v. Pre, 7 Term 5 W ſeems to admit the principle. "= 


Fer Curiam, V 4 0 Rule abſolute. 


d the HOUSE OF LORDS) | 


Moor . Dunn ex dem. Ma1.on . in Error. GOP 3 ift 


. 0 of. error havida ho brought to 3 the ideen 4. 121 givs 
ing a life- 


given in this caſe by the Court of Exchequer Chamber, (vid. ede in cer⸗ 
| ante, vol. 1. p. 5 58. ) the Plaintiff i in error. prayed that the judg- tain s copy- 


hos to . 


ment of that Court might be reverſed, and the former judgment er as 


of the Court of King's Bench in his favour, (fee 5 Term Rep, All the ref 


* 558. and 6 Term * 175.) 9 for the | nay OE: ET” 
other Rxasoxs: VVV "of 5 of 3 
| freebold or 


| Becauſe there are no ; ors in the will of John Care which can copyhold, 
wWhatſoever 


1 paſs any more than an eſtate for life to Siffily Carr, conſequently and where- 


ſoe ver; and 


upon her death the eſtate of the Defendant i in error ceaſed, and the o aji my 
- premiſes in queſtion deſcended to the Plaintiff ir in error as the heir on; fo 


| 55 after payment 
Tony Carr. %%*ͤ 0.0. Pug 1 Le N 
J)) of SEP Hep te 02 debt and fu- 
Ww os fon eo di, Fon ann Law. Sede, 
1 7 4 "OR : 1 * a Sigh voſt T. 5 80 Sxo. Woop. 1 give deviſe 


V 8 dad bequeath 
—-- the ſame un 


"The Defendant i in error calls that the opinion 1 1 4 727 wife 
ment of the Court of Exchequer Chamber were right and according. Held that... 


HR, 8 and that the ſame. ods 3 to de allirmed, and the original 4 gest bc 


CLE oo 4 took only an 
kn þ „ „ OR pe ihe 10 gent ien, 5 


1 
"Þ © Nl . f the Court of mi. 17 Bench reverſed wr the he flv 


ity CASES IN; "TRINITY TERM. 


„ = 4 among other REASONS: a 
3 Prirſt, Becauſe by the known and 1 elsbhiwed . law in the 


e conſtruction of deviſes, the intention of the teſtator, as far as the 


| : fame can be collected from the whole of bis will, is to be carried 
into effect, although the words uſed by him in bis will would not 


; have | been his intention, ä 
| «AL, Becauſe j it was evidently, thei intention 1 tis teſtator to vive 


| every thing abſolutely to his wife which he had 2. power to dif. 
91 of, 49 which hs had not before ren to his: Linſwan Nicholas 


be de in Wa e ee lan which to A 5 8 3 with 

| the ſtrict rules of law muſt have appeared AS; comprehenſive as 

poſſible ; 2 which do paſs the abſolute property in the teſtator's per- 

ſonal eſtate, and muſt have been ſuppoled by him to n in 
the fame manner on the rell. | 

5 1: 5 Becauſe it. appears, that eos the aid 8 9395 ly Carr as 


the great object of his bounty, and therefore beſt able to bear the 


oy burthen of paying his debts and funeral expences, the teſtator im- 

WE Sr poſed « on - her the duty of paying the lame, as the condition annexed 
5 At IVE (. the enjoyment of the property deviſed to her! In conſequence 
1 | Ty of which the faid S1/ily Car- either ould not take the eſtate 
55 8 deviſed to: er without diſcharging the FHeſtator's debts and funeral 
- Me 2 | en penoes; or by accepting the ſame eſtate, became Hable to the 
N I payment of thoſe debts and funeral expences; a burthen which, 
ee only took an eſtate for her life! in the premiſes deviſed to her, 

n Sreater than the benefit to be derived 


rs 4 might by poſſibility have beg: 
from ſuch deviſe; whereas e law always preſumes that by the 


e deviſe of Foy the teſtator intends, A 405 gods not an War | 


1 


| * 5 10 his deviſee. by 19588: x 10 ** ; 1 4 2 , 1 15 ; 0 


55 oy principle from the. caſe of Doe bn the demiſes of Palmer and 
others againſt Richard, 3 Term Rep. 356. in which it was held 


that a deviſee under a reſiduary bequeſt ſimilar in effect to tbe 


8 took a fee · ſimple in the lands deviſed. The words in that 


il were, All the reſt, reſidue, and remainder of my mel- 
due, lands, tenements, bereditaments, goods, chattels, and per- 
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T eſtate whatſoever, my legacies. and funeral Expences being 
| hs 90 75 _ -theregut paid, - 1, Sive, deviſe, and bee Westh unto my ſiſter Jane, 
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CEN % be. ſufficient. if uſed: in a deed to Paſs. ſuch. eſtate as.it appears to 


IV. Becauſe POR dear ek is not- to be Aegeibed in 
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F fole #xecutrix and reſiduary legatee of this my will. by" Every ar- 


ment of intention drawn from the expreſſions which are uſed 


in that will ariſes alſo out of the will in queſtion, and may be ap- 


plied at leaſt with equal force to the preſent caſe. No material 
diſtinckion can be taken between the form of the charge found in 
that will, vis. © my legacies and funeral expences being thereout 
paid,” and in the preſent, vis. e after payment of my juſt debts 


and funeral expetices.” In both caſes according to the ſtrict gram- 
matical conſtruction, the payment of the charge ſhould precede 


the eſtate. The word © thereout,” which is uſed in the charge of 
Doe v. Palmer, muſt be implied in the preſent caſe, and then it 


ought to bear the ſame conſtruction, or if ſome ſuch word is not 


to be implied, the payment of the debts and legacies muſt be a 
| precedent condition to the deviſee's taking any eſtate, and the argu- 
ment from it will be ſtill ſtronger, that ſhe takes a fee, as ſhe might 
_ otherwiſe pay more than ſhe would receive. | 
V. Gipss. 
Wm. LA RHB. 


\ 


This caſe. was argued at the bar of the Houſe of Lords on the 
27th of June by Law and Mood for the Plaintiffs in error, and by 


Gibbs and Lamb for the Defendants i in error. 


* MacDoNaLD Ch. B. on this day delivered the opinion 0 the 


249 
1800. 
RR nnd 

Moors 


«a, 
DENN. 


judges, in ſubſtance as follows: — In offering to your Lordſhips 


the reaſons for the opinion which we have formed on this caſe, 
I ſhall avoid a minute examination of the great variety of caſes 


which bear on this ſubject : contenting myſelf after what your 
Lordſhips have already heard from the bar, with alluding to thoſe 
from which the principles on this ſubject are chiefly to be ex- 
; trated, and with the apprcation of thoſe principles to the preſent 
caſe. Ja 5 


intent to give as diſcloſed. by the words which he has uſed is the 
queſtion for your Lordſhips' determination. One fundamental 
rule upon the conſtruction of the words of a will is, that thoſe 
words ought to have an apparent intent, and not be ambiguous 
or doubtful if the beir i is thereby to be difinherited. - Another 


gt is, that . intention of the teſtator collected from. the words 5 
Vox. Il. 7 IT.” 5 5 1 


1 2 
5 
„* 73 
1 


The devils on hich che queſtion ariſes means to give ſome 
intereſt in a real eſtate to the widow of the teſtator to the pre- 
judice of the heir at law. What quantity of intereſt it was his 


' CASES IN TRINITY. TERM 


tis has ufed is to prevail, if it be not in contradiction to ſome 
eſtabliſhed rule of law. And in order to preſerve uniformity and 


conſequentiy ſecurity in adminiſtering the law of real property 


deviſed by will, it is neceſſary that the ſenſe which has been put 
"upon particular modes of expreſſion ſhould be adhered to. If a 
deviſe of lands be to A. without words of limitation, an eſtate for 


life only ſhall paſs by that deviſe, yet from other proviſions and 


expreſſions an intent may be manifeſted which will ſupply the want 
of ſuch words. The words in the preſent caſe are, “ Firſt I give 
and deviſe unto my kinſman Nicholas Lifter of | Crefwick Creave 


in the pariſh of Fedesfield yeoman all that my cuſtomary or co- 
pyhold meſſuage or tenement with the appurtenances ſituate and 
being in Ecclesfield aforeſaid, as the ſame is now in the tenure or 
occupation of Valentine Sykes ; all the reſt of my lands tenements 


and hereditaments either freehold or copyhold whatſoever and 
whereſoever and alſo all my goods chattels and perſonal eſtate of 


| what nature or kind ſoever after payment of my juft debts and 
funeral expences I give deviſe and bequeath the ſame unto my 


loving wife S:/ily Carr, and I do hereby nominate and appoint her 


ſole executrix of this my laſt will and teſtament.“ The queſtion 


for your Lordſhips' determination will be, Whether according to 
the eſtabliſhed rules of conſtruing deviſes of this ſort an eſtate 


for life paſſes to the widow of the teſtator, or an eſtate in fee? 


It is clearly ſettled in a variety of caſes, tbat if one deviſe his 
eſtate to another, paying his debts, or he paying bis debts, or, paying 


a ſam in groſs, a fee muſt neceſſarily paſs, becauſe as the deviſee 


is to pay the debts or money in all events, and his intereſt may 


ceaſe before he is repaid out of the eſtate if. it be only an eſtate 


for life, he may be a loſer, which the teſtator cannot be ſuppoſed 


to have intended. The teſtator is tberefofe deemed to have de- 
vuoiſed an intereſt which will ſecure the payment of the debts or 


ſum in grofs by the deviſee without the hazard of loſs on his 


part. But if the teſtator direct the debts or ſum in groſs to be 


paid out of the profits of the land, then, inaſmuch as the land 


and not the deviſee is to bear the burden, no ground is laid for 


inferring that any greater quantity of intereſt was intended to be 
given than is preciſely expreſſed. So if an annual payment by 
the deviſee to another perſon be directed by the will to continue 
during the life of ſuch other perſon, as the deviſee may be a loſer 


5 * he do not ſarvive that 3 an intent is from thence col- 
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lected that bet is to take a fee. The point to be colfidaied then 
will be, Whether the words uſed in this will are materially dif- 
tioguiſhable from thoſe uſed in other wills, and which have been 
held not to denote an intention ſo expreſſed by the deviſor as to 
enlarge that which would otherwiſe be an eſtate for life only into 
an eſtate in fee ? This will depend upon the effect of the word 
« reſt,” of the word“ hereditaments,” and of he proviſion after 
payment of my juſt debts and funeral expences. n 

In the caſe of Canning v. Canning, Msoſely, 240. the words uſed 


by the deviſor were, all the reſt reſidue and remainder of my 


meſſuages lands tenements and hereditaments after my debts le- 


gacies and funeral expences are fully ſatisfied I give in truſt for 
my daughter: the truſtees took but an eſtate for life. The au- 


- thority of this caſe has been ſaid to be queſtionable by reaſon 5 


the inaccuracy of many caſes in the book in which it is reported. 
But one of the learned judges has compared the caſe as reported 

with the regiſter's book, and it is found to be very correctly re- 
ported. It appears that the Court upon long debate declared that 

the words © reſt reſidue and remainder” being without words of 


limitation could not operate on the inheritance : | this therefore 


| ſeems a direct authority on this part of the caſe. In the preſent 


caſe the teſtator has given an eſtate to NM. Lifter, which for want 


of words of Þmitation amounts only to an eſtate for life, and when 


he deviſes the 7e/? of his lands, Ec. it would be too ſtrong a con- 
ſtruction oſ that relative word “ reſt,” after what had been deter- 
mined i in the caſes referred to, to ſuppoſe it to paſs all the intereſt 
he had in all other lands and the reverſionary intereſt in the lands 
before deviſed. The circumſtance therefore of this being a re- 


ſiduary deviſe does not ſeem ſufficient to enlarge that deviſe beyond 
the legal import of the words uſed in the will itſelf, 


Nor do I conceive the word 8 hereditaments” will have A 
effect. The ſettled ſenſe of that word is to denote ſuch things 


as may be the ſubje& matter of inheritance, but not the inherit- 
ance itſelf, and. cannot therefore, by its own intrinſic force enlarge 


an eftate, primd facie a life eſtate into a fee (a). It may have 


weight under particular circumſtances i in explaining the other ex- 
preſſions, from whence it may be collected in a manner agree- 


2 


ſormer argument on this head, ſee what is | $ 7. R. 303 5 


3 


Word 


7 . a %> 
v1 4 ; \ 


able to the rules of law that the teſtator intended a fee. This 


(a) In addition to the caſes cited in the | ſaid by Lord FE on in Doe d. Smai v. Alles, a 


+ 
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world occurred. in the caſe of Canning v. Canning, but the eſſeg 
now contended for was not al lowed to it, and the cafe of Hopewell 


v. Achland, Salk. 2 39. was there referred to by the Court as cb. | 


| ſettled that point. | 

The remaining conſideration is, Whether by we words * after 
payment of my juſt debts and funeral expences” an intention tg 
paſs a fee is ſo. denoted according to the eſtabliſhed rules of con- 
ſtruction, as to manifeſt an intention that thoſe debts and ex- 


pences ſhould. be a charge on the deviſee or on the lands in her 


bands. If theſe words are conſidered as charging the lands in the 
hands of the widow, in chat caſe according to the eſtabliſhed prin. 
ciples ſhe would take a fee, or ſhe might otherwiſe be a loſer by 
the deviſe; if on the rents and. profits of the lands her. Intereſt 
would be only for her life (a). In Dickins v. Marſhall, Cro. Elis. 
30. words nearly ſimilar and of the ſame import were uſed, 
vis. after my debts and legacies paid, but it was held that only 
a life intereſt paſſed. In Canning v. Canning the ſame was ad- 


: judged where the words were, © after my 45 debts funeral ex- 


pences and legacies are fully ſatisfied and paid.“ 
I am free to own that I formerly held an opinion that the 
words of charge in this will were a charge on the lands in the hands 


of the deviſee; and that opinion was founded upon the then lateſt 
authority of Doe d. Palmer v. Richards, 3 T. R. 356.4 To me that 


caſe did then and does ſtill appear to bear a very cloſe reſemblance 


to the preſent. The. words uſed by the teſtator in that caſe are | 
almoſt exactly ſimilar to the preſent ; excepting that in that cale, 
after the deviſe of the reſt and reſidue of his lands, tenements, and 


hereditaments, and all perſonal eſtate whatſoever, the teſtator adds, 


my legacies and funeral expences being therecout paid; 3 


in the preſent caſe the . are, after payment of my juſt debts 
and funeral expences. The word “ thereout” is a word of refer- 
ence: it would be the os thing therefore if the words referred 


to were themſelves repeated, in which caſe the ſentence would 
run thus: My legacies and funeral expences being paid out of 
| che reſt and reſidue of my lands tenements and hereditaments and 


00 Upon this hes ſee Bro, Abr. tit. . Hatton, 2 Mod. 25. Sir Thomas Muſchan) 


| Teflament, pl. 18. tir. Eftates, pl. 78. Col. . Bluet, Bridgm. 132. Redoubt v. Redoutt, 


z2r's caſe, 6 Co. 16. Wellock v. Hammond, | p71. 1713, Vin. Abr. tit. Deviſe, 2. a. pl. 
Cro. Eliz. 204. Walker v. Collier, Cro. Eliz. 18. Goodright d. Baker v. Stocker, 5 T. . 


378. Ofpicer' v. Spicer, Cre. 2 $27-.] 13; * Ardrew v. Southouſe, 5 J. R. 292. 
 Greeve A 9 Cro Jac. 599 N v. | Dee d. Willy v. Holmes, 925 r 
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all W eſtate whatever” 


: the 8 of Ov 8 Bench affirmed. 


his coſts, Ace the Plaintiff bt in the ——— of admi- 
nien, : 5 
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difference” between deviſing lands to any one 0 Mer paying his 
legacies, or“ his legacies being paid thereout. In both caſes 
they are to be paid out of the land which i is the ſubject of the 
deviſe. K deviſe to an individual after paying debts ſeemed to 
me to mark the fame intent of charging the land in the hands of 
the deviſee, as a deviſe to an individual, the teſtator's debts being 
paid out of the land deviſed. Accordingly I find, in the caſe of 


I am unable to diſtinguiſh the 


Baddeley v. Lepping well, that Mr. Juſtice Wilmot, in giving "The - . 


judgment « of the Court, (Mr. Juſtice Yates being preſent,) where 


copyhold tenements had been deviſed without words of limitation 


to one Liſter, ſhe paying thereout an annuity ta another ſiſter, lays . 


thus : lt is objected that the teſtator has expreſsly directed 40s. a 


year to her ſiſter Elizabeth to be paid thereout ;, and it is urged that 


this is equivalent to making i It payable out of the rents and profits; and 


I think it is fo (a).“ If then that be fo, though there be no ſubſtan- 


tial difference between Doe d. Palmer v. Richards and the preſent 


caſe, yet Tam of c opinion, that notwithſtanding that determination | 


the weight of authority obliges me to conclude that Soi Carr 
took only an eſtate for life. | | 


After hearing the opinion of the judges, the Houſe on the motion | 
of the Lord Chancellor reſolved, that the judgment of the Court 


of Exchequer Chamber ſhould be reverſed, and the Judgment of 
Ke 


as 


M. Tanna, Adminitaix of W. Tarrassals, 
N . Groors. 8 


— 


VDGMENT \ fbr hs Defendant "FIRE been given i in 1 this Ri on 
* demurrer to an action brought by the Plaintiff as adminiftratrix, 
for breach of a covenant entered into with her inteſtate, but 
broken ſince his death (vide ante, p. 13. ) a rule niſi was obtained 
on a former day to direct the prothonotary to tax the Defendant 


giyes coſts to the Defendant upon A nonſuit or verdict in his favour, 
and in the 8 Ne. . 3. 6. 11. 72 2. which Sives him coſts upon 
* * 8 IX oF og 


demurrer, | 


Jule it. 


Covenant by 
the Plaintiff 


as admini- 


ſtratrix on a 


breach ſub- 


Tequent io 


the death of 


her inteſtate, 


and judg- 


went 


againſt her | 


on demurrer: 


held that ſhe 
was not liable | 


to coſts. 
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A executors are not named ; and che ſame "OY 
has been put by the courts upon both ſtatutes. The Plaintiff 
therefore, 1s not liable to coſts. upon a demurrer, unleſs where 
he would be liable on a nonſuit or verdict againſt him. The 
principle on which the courts have proceeded, is, that where x 


17 5 Plaintiff is under the neceſſity. of naming himſelf executor or 


adminiſtrator, there he ſhall not pay coſts ; but if he might have 


Y brought the action in his own name, and yet names himſelf 
executor or adminiſtrator unneceſſarily, he ſhall pay them. Harri 


50 « Us. v. Hanna, Caf: temp. Hardw. 204. and Cockerill and Wife 


v. Kynaſton, 4 T. R. 277. 
for the Plaintiff to have brought this action except in her character 


of adminiſtratrix; ; for though the breach PTY ſubſequent to the 


In the preſent caſe it was impoſſible 


- death of the inteſtate, yet the terms of the covenant under which 
5 the Plaintiff ſues, only enable her to declare as adminiſtratrix, 


coſts. 
own. knowledge ; and according to Lee J. in Harris v. Hanna, 


4 the rule is, that where the cauſe of action ariſes after the teſta- 


action.“ 
7 . 3 59. where Lord Kenyon obſerves, that.. the rule excuſing 


. executors from paying coſts is founded on this principle, that they 
5 are not e to be conuſant of the real ſituation of the teſtators 
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| being a covenant between the parties for 8 themſelves, their exe. 
0 7 cutors, and adminiſtrators.” | 


- » * 


Lens Serjt. in ſupport of the rule. The mere eirenmltance 


of the Plaintiff being under the neceſſity of naming herſelf admi- 


niſtratrix i is not ſufficient to exempt her from the payment of 


The cauſe of action aroſe within her own time and her 


tor's death, the executor is liable for colts, becauſe then he is 
ſuppoſed a ſufficient Judge of the cauſe to found an action.“ 
So, in Jenkins and Wife v. Plume, 1 Salk. 207. the court ſay, it 


| is only by conſtruction that an. executor is out of the 23 H. 8. 
and the reaſon i 1s, becauſe he is not privy to the original cauſe of 


The ſame doctrine is recogniſed in Bollard v. Spencer, 


_ 


va > 


7 * 


- th this 8 hat opinion | of the Soars was a delivered by 
Lord ELDoxn Ch, J. (who, after ſtating the caſe, proceeded 


| ng: The ground on which this motion has been made is, that 

4 although the Plaintiff has ſued in her character of adminiſtratrix, , 
| yet that ſhe has ſued upon a cauſe of action which accrued in her 
8 own 1 namely, the refuſal of the Defendant, Tore the death 
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4. the inteſtate, to nominate an arbitrator. | After looking into all 
the caſes, we are of opinion, that if the cauſe of action aroſe in 
the time of the adminiſtratrix, and if it was not abſolutely neceſ- 


ſary for her to ſue in her character of adminiſtratrix, ſhe will be 
liable to coſts. It is impoſſible to deny, that among the great 


variety of caſes upon this ſubject, and owing to the inclination of 


the Court to narrow the indulgence given to executors and admi- 


niſtrators in this reſpect, ſome caſes are to be found in which the 
ſimple fact, that the cauſe of action has ariſen ſubſequent to the 


death of the teſtator or inteſtate, has been held ſufficient to ſubject 
he executor or adminiſtrator to coſts. But on a review of all the 


caſes, we think that the found doctrine to be cdlleed from them 
is, that if the executor or adminiſtrator muſt ſue as ſuch on the 


contract made with the teſtator or inteſtate, he is not liable to the 


payment of coſts, though the cauſe of action aroſe after the death 


5 of the teſtator or inteſtate. This doctrine ſeems to be founded on 


the Act of Parliament of which all the caſes are an expoſition, 


namely the 23 H. 8. c. 15. Attending to, the language of that 
Act, perhaps we may be authorized to ſay, that the ſound prin- 
ciple on which the exemption of the executors and adminiſtrators 
reſts, is not the degree of ignorance under which they may 
be ſuppoſed to lie, but that the exemption founds itſelf on the 
deſeription of the actions contained in the ſtatute in which coſts 
are to be paid. The words are Any action, bill, or plaint of 


* debt or covenant upon any eſpecialty made to the Plaintiff or 


"M Plaintiffs, or upon any contract Juppoſed to be made between the 


% Plainti . or Plaintiffs and any other perſon or perſons.” The 


ſtatute of 4 Fac. 1. c. 3. does not carry the matter farther. The ex- 
poſition of the early caſes ſeems to be, that if the contract be hot 
-made with the executor or adminiſtrator, but with the teſtator or 
iateſtate whom they repreſent, then it is not an action upon a 
conttact ſuppoſed to be made with the Plaintiff and any other 


perſon or perſons, in the language of the Act. Certainly the 


ſubſequent caſes have gone to the extent of ſaying, that if the 
Plaiutiff could have declared on the tranſaction as on a contract - 
- made with himſelf, he ſhall be liable to coſts, thougli he does 
 unnieceſſarily. deſcribe himſelf executor or adminiſtrator; In 2 
_ caſe as early as 21 Fac, I. Trehorn v. Claybrook, Winch. 90, (ah it! is 


SALL _ 
WV, 


* Gnroore, 


laid down, « that if executors are nonſuit or judgment given | 


Bick mem peo a verdict, they ſhall not By: colts” within the | 
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CPs | 1880. | 232.8. or 4 Fac. For. the ſtatute: ſpeaks of. acide « or ſpeci. 
4 $ 2 * alty made with the Plaintiff, or between the Plaintiff and Defend. 
| 5 ant, and the executor brings an action upon the contract of 
ale bees 8⁰ in Anon. 1 Vent, 92. the diſtindtion taken is, that 
1 „„ coſts ſhall not be paid where the action is merely in right of the 
EZ inteſtate 3/ but-where it is needleſs for the Plaintiff to name bimſelf 
* enxecutor or adminiſtrator, there they ſhall be paid. In Bigland . 
. Nobigſan, 3 Salk 105. it is laid down, that wherever an executor 
muſt ſue as ſuch, as for inſtance, where he brings debt on bond 
due to his teſtator, he ſhall not pay coſts. And in Portman v. Cane, 
1 2 Ld. Raym. 1413. the ſame doctrine was held, where a breach 
Was aſſigned in the time of the executor, the Court ſaying the 
bond was the cauſe of action, and the Plaintiff could not ſue but 
as executor. Again, in Nicholas *. Killigreu, 1 Lad. Rapm. 437. 
= N hi Was agreed, that it is not to any. purpoſe for a Plaintiff to name 
© + himſelf executor where he ought not ſo to do, but that if he 
8 1 15 ground his action upon the ſame contract that was to the teſtator, 
he ſhall not pay coſts if he fail in the ſuit. This diſtinction 
ſaves whole all the caſes. where an. executor. could declare upon a 1 5 
* converſion i in his own time: in ſuch caſe. he Rands i in the ſituation 7 
I | of an aſſignee, and the contract may be conſidered as made with 
\ Fp And it does ſeem to me, that this diſtinction i is the true 
„ principle to be extracted from the three caſes in the Term Report 
of  Cockerdll and W: 72 v. Hynaſton, Goldthwayte | and Wife v. 
- __ Petrie (a), and Bollard and Wife v. Spencer. Perhaps it may be 
cee. nough to refer generally to theſe caſes, the ſubſtance of which is 
; well collected i in Hullock's Law of Co Co 911 (5), in the new. edition of | ( 
Bacon' s Abridgement, by Gwillim, and in p. 349. of a new treatiſe Wl * 
9 12 on the Lau of Executors. and Admin: ifirators, by a gentleman of 1 
8 1 e Lincoln 4 Inn (c). Without ſtating it to be poſſible to reconcile all 3 
⁊˙t e. it is enough for us to ſay, that the docttine laſt adopted 
Spe | proceeds on the principle which 1 have now mentioned. The 
= ...__eaſe, therefore, is reduced to this: it being: admitted that the 
[l . cauſe of action aroſe 1 in the life of the adminiſtratrix, could ſhe de- 
0 3 cclare on this contract as made with herſelf? We think that ſhe 
4 C neceſſarily named herſelf ind. and that the! is therefore 
A 5 liable to the endes of dee 1 
3 55 3 Fer curiam, ee ee "Rule dare 4. 
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* 


Da Cos rA v. CLARKE. 


mEPLEVIN of a cow. The Defendant pleaded, 1ſt, the gene- 
K ral iſſue non Cept : 2dly, an avowry that as leſſee of 
the locus in quo he diſtrained the cow damage feaſant: 

gdly, a cognizance as bailiff of one R. L., to whom he had 
he had underlet the locus in quo. After joining iſſue on nor cepit, 

the Plaintiff pleaded i in bar to the avowry, * that the ſaid field 
called Broad Field, containing divers, to. wit, 100 acres, whereof 
the faid place in which, &c. was and is parcel as aforeſaid from 
time whereof the memory of man is not to the contrary of 
right hath been, and ought to have been, and Rill of right ought 
to be open and common, in manner following; that is to ſay, 
open every third year, that is to ſay, on or before tho 1 5th day 
of Oclober, when the corn was cut and carried off the ſame for 
a long time, to wit, for three weeks and upwards;“ and that. 
before the ſaid time, when, e. one J. B. was ſeiſed in fee of a 


meſſuage and two acres of land, with the appurtenances ſituate at, 
&c.; and that he and all thoſe, whoſe eſtate he had and hath in 


being, from time whereof, c. have uſed and been accuſtomed to 
have, and of right ought to have for themſelves and their tenants, 


common of paſture for all his and their commonable cows, levant 
& couchant, on the ſaid meſſuage and land, with the appurtenances 
in the ſaid field called Broad Field, of which the ſaid place, in 
which, He. is parcel, every third year when the ſame was open, 
and not Town and cultivated in manner aforeſaid,” as to the ſaid 
meſſuage and land, with the appurtenances appertaining ; that the 
ſaid J. B. demiſed to the plaintiff from year to year; that by 
virtue of this demiſe the Plaintiff became poſſeſſed of the ſaid 


monable cow, levant & couchant, on his ſaid meſſuage and land, 


paſture there, as it was lawful for him to do, © the ſame time and 
from thence until and at the taking of the ſame as aforeſaid, 
. * . e 


/ 


SOR 


the ſaid meſſuage and land, with the appurtenances for the time 


occupiers of the ſaid meſſuage and land, with the appurtenances, 


being 
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refplewin 
pieaded in 
bar to, that 
the locus in 
guo, from 
time where- 


of, Sc. 


_ ought to be 


open and 
common © ox 
or before the 
15 th of O#0- 
ber, when the 
corn was cut 
and carried, 
and from 
thence for a 
long time, 
to wit, for 
three weeks 
and _ 


avares ;* 


that the 
Plaintiff, the 
time when, 
Oc, put in 
his cattle, 

«© the ſame 
time being 
when the 
ſaid field 

was and 
ought to be 
open and 
common as 
afore/aid,” 
Held that the 
plea. was bad 


for uncer- 


tainty even 
after verdict. 
the right of 
common 
being too 
generally 
deſcri bed 


both in its 


COommence- 
ment and 


concluſion. 


meſſuage and lands, with the appurtenances, and being ſo poſſeſſed 
before the ſaid time when, Sec. put the ſaid cow, being his com- 


— 


with the appurtenances, into the ſaid field, to uſe his common of 


— 
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CASES IN TRINITY TERM 


being when the ſaid field Was and ought to be open and common 


as aforeſaid ;” that the cow was in the ſaid place in which, Gr. 
parcel, ©, until Defendant of her own wrong, &:c. And this, 

Oc. wherefore, Nc. To the cognizance a ſimilar plea in bar 
was pleaded. The Defendant replied, that Broad Field ought to 
be open every third year, only whilſt every part thereof has heen 
unſown with corn or grain, and not at any time after or while 
the ſame or any part thereof hath been ſown with corn or grain. 
This the Plaintiff” traverſed in his 1 and ke that. point 


4 


iſſue was joined. 
This cauſe was tried at the genie e We aſter Hilary term, 
before Lord TO Ch. J. Ore a verdict was found for the 
Plaintiff. 
In Eaer term Marſhall Oy moved for a ruſs, calling on the 
Plaintiff to ſhew cauſe why judgment ſhould not be entered for 
the Defendant, on obflante veredicto : Iſt, becauſe the preſcription 
as laid was uncertain, ſince it was not-ſhewn how long before the 
15th of Ogober the right of common was to commence, or how 
long after the three weeks it was to continue. On this point he 
cited Greene v. Berry, 2 Roll. Abr. 264, 5. Vin. Abr. tit. Preſerip- 
lion, D. where a preſeription for copyholders to pay two years 
rent, or lg, upon renewal, was held void for uncertainty ; and 
Allen's caſe, ibid., where the ſame was held of a preſcription to 
pay one penny, or thereabouts, for tithes; alſo Selby v. Robinſon, 
2 T. R. 758. where the cuſtom alleged was for poor neceſſitous and 


indigent houſeholders to carry away | rotten boughs in a chaſe; and 
| Broadbent v. Wilkes, Willes,, 360. (a) where the cuſtom was for the 


owners of certain pits to lay the coals and rubbiſh near to ſuch 


. pits; 2dly, becauſe the preſcription for common was not conform- 
able to 'the-cuſtom alleged at Broad Field, and that the exerciſe 
was not conformable to the preleription; for the cuſtom laid was 


that Broad Field is open every third year when the corn is cut 
and carried off, the common preſcribed for was, when Broad Field 


- is open and not fown and cultivated ; and the exerciſe was ſtated 


to have been not during the three weeks when the corn was cut 
id carried. off, nor when the field was not ſown or cultivated, 

but when Broad Field was open and common as aforeſaid. | 
A rule nf was granted; which, having been enlarged to this 


| am, T7 525 now een cauſe, | 11 25 cuſtoms e in 


* 


0 See alſo the caſe avs collected by the learned Editor. 
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the caſes cited were politively uncertain, Uncertainty being made 1800. 
art of the cuſtom, certainty was neceſſarily excluded. But in Da 
| Da Cos ra 
A caſe, the words * three weeks and upwards” are equivalent v. 
o three weeks at leaſt.” How much longer may depend upon e 
_ circumſtances ; which circumſtances the Plaintiff is not 
bound to ſtate, ſince it is unneceſſary for a "Plaintiff to ſtate more 
of a preſcription than will juſtify himſelf. The queſtion then will 
be, Whether, as the Plaintiff has ftated that the field ought to be 
open and common for three weeks and upwards, and that 
when the Plaintiffs cattle were put it was open and common as 
« aforeſaid,” the Court will not intend, after verdi& and iſſue 
taken upon a collateral point, that the cattle were put in during 
the three weeks. Though theſe pleas might have been ſubject 
demurrer, yet the matter of a plea muſt be taken moſt favourably 
for the party pleading after iſſue joined on a collateral point; and 
if it be doubtful in what manner words are to be underſtood, they 
ſhall be ſo taken as to ſupport the verdict. Stennet v. Hogs, 
1 Saund. 227, Bedam v. Clerkſon, i 1d. Raym. 123. Crowther 
v. Oldfield; 2 Ld. Raym. 1225. Avery v. Hoole, Cowp. 825. 
Lord ET Do, Ch. J. (ſtopping Marſhal on the other fide). 
We are of opinion, that the preſcription ſtated is too uncertain, 
both with reſpect to its commencement and duration, to ſupport the 
verdict, The reaſoning in ſupport of the plea in bar would have _ 
been very ſtreng, if the Plaintiff had averred that the cattle were ; 
put in within the three weeks. But the words are, when the 5 
ſield was and ought to be open and common as aforeſaid.” ” Aol 
we think that theſe words muſt refer to the three weeks and up- 
wards, and that they do not aſcertain-whether the cattle were put 
in during the three weeks, or during that time which is included 
under the words and upwards.” And though the words for 
1 « three weeks and upwards” are under a videlicet, yet if we could 
ſuppoſe them to be ſtruck out, the averment would then be, that 
the field ought to be open on or before the 15th of October, when 
the corn is cut and carried off the ſame jor a long time, which 
without a qualification of the length of time, would be too un- 
certain-to be ſupported. It alſo appears to us, that it is not ſuffi- 
cientiy pointed out, when the common is to commence, ſince it 
may happen that the corn may not be cut and carried before the 
15th-of Ofober, or even before the end of three weeks after that 


day, The Court will infer almaſt anything after verdict; but we 
think 
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A private 
perſon may 


ing and en- 
tering the 
Plaintiff's 
houſe, and 


to prevent 
bim from 
committing 
murder on 
his wife. 


| think in this caſe there can be no inference to op the allega. 
. tions of the ſpecial Plea. | 


TT 8 55 Rule abſolute. 


Juſtify break - 
him without cloaths out of his houſe along the Public ſtreet, and 


impriſoning | 
his perſon, -- 


other two pleaded, 1ſt, not guilty : 2dly, that the Plaintiff in the 


| felony, endeavoured to enter by the door, and knocked thereat; 
and becauſe the ſame was faſtened, and there was reaſonable cauſe 


| ſerved than by immediately breaking open the door and entering 


we ling-houſe, and ſomewhat break, ec. doing as little damage as 
poſſible, and gently laid hands -on the Plaintiff, and prevented 


and delivering the Plaintiff to a conſtable, to be by him taken 


and to remain there a reaſonable time, that he might put on ſuch 
cloaths, - which he might have done; and becauſe he did not nor 


mained there at the end of ſuch reaſonable time, and would not 
Yau the ſame, although thereto requeſted, the Defendants for the 


CASES IN TRINITY: TERM 


4 4 


- Hanpcock v. BaRER and three Others. 


\RESPASS for breaking the Plaintiff's dwelling-houſe, and aſſault. 
ing him therein, and dragging him out of bed, and forcing 


beating and impriſoning him without cauſe. 
Two of the Defendants ſuffered judgment by default, and the 


ſaid dwelling-houſe broke the peace and aſſaulted his wife, and 
rpoled to have feloniouſſy killed and Alain her, and was on the 
of ſo doing; and that her life being in great danger ſhe 
a murder and called for aſſiſtance; whereupon the Defend- 
ants, for the preſervation of the peace, and to prevent the Plaintiff 
from ſo killing and ſlaying his wife, and committing the ſaid 


to preſume that the wife's life could not have been otherwiſe pre- 
the ſaid dwelling-houſe, and they could not otherwiſe obtain poſ- 
ſeſſion, they did for that purpoſe break and enter the ſaid dwel- 
him from further aſſaulting and feloniouſly killing and ſlaying his 
ſaid wife; and for the ſame purpoſe and alſo for that of taking 
before a Juſtice, and dealt with according to law, kept and de- 
tained him a ſhort and reaſonable time in that behalf, and becauſe 


he had not then proper and reaſonable cloaths on him, took their 
hands off from him, and permitted him to enter a bed- chamber, 


would ſo do, but wholly refuſed and went into bed there, and re- 
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ca 1 as they ſo kept and detained the Plaintiff as above- 
mentioned, there being then no reaſonable ground for preſuming 


that he had changed his purpoſe of further aſſaulting and feloniouſſy 


ſlaying his ſaid wife, entered the bed-chamber in order for thoſe 
purpoſes to take him therefrom, whereupon the Plaintiff aſſaulted 
and would have beat the ſaid Defendants if they had not defended 
memſelves, which they did, and if any damage happened to the 
Plaintiff it was occaſioned by his own aſſault, and the Defendants 
for the purpoſes in that behalf aforeſaid, gently laid hands upon 
the Plaintiff and took him from the bed and out of the dwelling- 
houſe along the public ſtreets for a reaſonable time, and kept and 


detained him for a ſhort and reaſonable time for thoſe purpoſes, 


till they could find a conſtable, and as ſoon as they could find a 


. conſtable delivered him to the conſtable for the , in "oY 


behalf aforeſaid. 


The Plaintiff replied +; injurid 2 proprity ry Y way py new 


a pleaded, that he ſued out his writ and declared as 
well for. the. treſpaſſes juſtified, as alſo for that the Defendants at 


the times when, &c. beat and ill-treated the Plaintiff with much 
| greater violence and impriſened him for a longer time than was 
neceſſary. and proper for ** of the purpoles in the plea men- 


—— 


tioned," 9 755 of 
Iſſue having been joined c on the replication and; new aſſignment, 


the cauſe was tried before Gro/e J. at the laſt Spring aſſizes for 
Norfolk, when the jury found for the Plaintiff on the general 


iſſue, and for the defendants on the ſpecial juſtification. 


In Eaſter term laſt a rule -N;/6 was obtained calling o on the 


8 to ſhew cauſe why the Judgment for the Defendants 


on the ſpecial juſtification ſhould not be arreſted, and a verdict. 
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entered for the Plaintiff on the general iſſue, with 15. Aae l 


s The caſe haviog ſtood over till this term. 


_ Shepherd and Will:ams Serjts. now ſhewed cauſe, 04 Sense Y 


"this if the Defendants were Juſlified i in entering the Plaintiff” s houſe 
and preventing him from killing his wife in the firſt inſtance, they 


were alſo juſtified i in taking the proper means to prevent him from b . 


accompliſhing that purpoſe at any time while the ſame i intent con- 


- tinued;; that after verdict, the allegation that there was no 
reaſonable ground for preſuming that he had changed his purpoſe of 


further aſſaulting and feloaiouſly ſlay ing his ſaid wife” muſt be taken 


to have been proved; they cited 9 Ea. 4. 26. b. Bro. Ab. tit. 


Treſpaſs, pl. 184. where to treſpaſs for aſſault and impriſonment the 
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Defendant pleaded, that the Plaintiff was lyiog in wait in the 
eng highway t to rob the King's ſubjects, that one Alice was riding on 
 _AANDCOCK 


the fame highway, againſt whom the Plaintiff drew his ſword and 
i commanded her to deliver her purſe, whereupon ſhe levied hue 


eASEs. IN TRINITY TERM 


and cry, that the Defendant was riding there and heard the cry, 
and returned and took the Plaintiff, and becauſe there were ng 


5 ſtocks in the vill he carried him to F. and there delivered him to 
the conſtable; And the plea was held good by the whole Court, 


and Moile ſaid, if one ſay to me, 85 See this man, 1 will certainly 
kill him,” in this caſe I may hold him fo that he do not kill the 


man, and this holding 1 is no impriſonment (a); they alſo referred to 
22 Ed. 4. 45. b. 2 Rol. Ab. tit. Tre/pafs, E. 4. where it is ſaid by 
Fairfax, «Tf you ſee two men fighting ſo that one may perhaps 


kill the other, it is legal for you to part them and to 1 one in ycur 


. houſe till his paſſion be paſſed.” 


Sellon and Bayley Serjts. in ſupport 'of the "hs obſerved, that 


© the caſes were diſtinguiſhable from the caſe in queſtion, inaſmuch 


as this was a caſe of interference between huſband and wife, the 


former of whom has to a' certain extent the power of correcting 
the latter; that although the Defendants, if they had ſeen the 


wife in actual danger, might perhaps have been juſtified; yet 


without any warrant or conſtable they could not interfere by way 
of prevention, merely becauſe the intention continued; that the 
law has provided a remedy for the wife in caſe the huſband 
5 threaten to beat or to kill her ; ſhe may either have a writ of /up- 


1 Plicavit out of Chancery, F. N. B. 80. or exhibit articles of the 


peace in the King BHBench; that i in this caſe it did not appear even 
that the wife was preſent at the time when the Plaintiff was taken 


out of bed; whereas it was neceſſary for the Defendants to al- 


lege, not only that the Plaintiff had the 1 intent but the power to 


| kill his wife; and that 1 in order to juſtify the impriſonment, they 
mhould alſo have averred that the intention continued during 
the whole time in which the  Flnanit was detained by dl the De- 


5 fendants. | 


10 Jo theſe caſes, he may arreſt and com- 


Lord EL DON Ch. Js If the ER MAY be . that a wife FR | 
to apply for affiſtance to thoſe courts where the law has provided 
aſſiſtance for her, it will equally apply to the firſt entry of the houſe 


by the Deſendants, as to the ſubſequent aſſault and impriſonment 

which 1s ted to have. taken place in the bed- room. . I think, 

a) In that caſe'i it is 1 ſaĩd * Needham, | mit to 5 if he intend to Sag a feloxjon 
a! . | 
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where it is probable that the 1 injury to be apprehended. will be pre- 


interfered by breaking and entering the houſe in order to prevent 
the execution of that intent: and © for the ſame purpoſes,” that 
is, with a view to prevent the Plaintiff from killing and ſlaying 
8 wife, they afterwards committed the injury complained of in 
the bed- -room, into which they had permitted him to enter in 
| order to put on neceſſary clothes. It is ſtated that there was no rea- 
ſonable ground for preſuming t that the Plaintiff had changed his 
2 purpoſe ; - and it is argued that it ought to have been averred that 
his purpoſe actually continued: but if the preceding allegation 


| purpoſes for which they had previouſly entered the houſe, the 
latter allegation was unneceſſary ; ſince the averment that it was 
4 for the ſame purpoſes ſufficiently brought the queſtion before the 
jury, Whether or not the Defendants entered the bed-chamber 
and detained the Plaintiff for the purpoſe of preventing him 
from killing and ſlaying his wife? It is not difficult to conceive 
that under ſome circumſtances it might be more eſpecially the De- 
fendants' duty to interfere in that manner. Suppoſe A. endeavour 
to lay hold of B. who is in purſuit of C. with an intent to kill 
him, and B. thereupon ceaſes to purſue with the view of effecting 


| juſtified. In this caſe the jury were competent to conſider whe- 


or abſence of the wife, the Plaintiff got into bed with a view of 
more effectually executing his intent: to kill his wife. In fact the 
jury have found that the Defendants kept and detained the Plain- 
tiff after he had gone into the bed- room for the ſame purpoſes 
for which they kept and detained him before. With reſpect to 
a the averment which has been ſuppoſed to be neceſſary, it is ſuf- 
ficient to anſwer, that after verdict it muſt be preſumed that every 


| fury have found that it was neceſſary for the preſervation of the 
woman 8 life that the Defendants ſhould 40 That they. did. 
5 | Harn 


* -- 


however, that a wife is only bound to apply to thoſe remedies, 


vented by ſuch application. In this caſe the Plaintiff being about 
to commit a felony by killing and flaying his wife, the Defendants 


be true, that the Defendants entered the bed-room for the ſame. 


his purpoſe with more cunning; the act of ceaſing to run, ſo far © 
from being evidence of an intention to deſiſt from his purpoſe, 
might afford ſtrong evidence of an intention to proſecute it with | 
more effect; in which caſe the detention of B. would be 


tber under all the circumſtances of the caſe, including the preſence . 


thing i is proved which is neceſſary to ſupport the verdict; and the 
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CASES IN TRINITY TERM 


"Shen * 1 am of the ſame opinion. It is a matter of the 


laſt conſequence that it ſhould be known upon what occaſions by- 
ſtanders may interfere to prevent felony (a). In the riots which 
took place in the year 1780, this matter was much miſunderſtood, 


and a general perſuaſion. prevailed that no indifferent perſon could 


interpoſe without the authority of a magiſtrate ; in conſequence of 


which much miſchief was done, which might otherwiſe have been 
; prevented.” In this caſe the Defendants broke and entered the 
Plaintiff's houſe in order to prevent the commiſſion of murder, 
and that ſeems to have been admitted to be a good juſtification. 
The only diſpute therefore turns on the propriety of their con- 
duct towards the Plaintiff after they had ſuffered bim to go into 


the bed-room. Now I think that enough is ſtated in the juſtifi- 


cation to ſupport the verdict, ſince the jury have thought that 
the conduct of the Defendants was right. After verdict we may 
ſuppoſe any thing. We may ſuppoſe that the Plaintiff's paſſion | 
continued, and that he again declared that he would Kill his 


wife, e 
4 x ; * 


3 [Indeed thank ſcems to be very high | « office and thoſe who are in {their company 


| authority for the interference of private in- | 15 aſſiſting them, or upon cry made for aura. 
dividuals in caſes of riot, though no felony | ©* pons 70 reep the peace, and this in ſuch 
be committed. The queſtion underwent a | places where accidents happen, upon ine 
very ſolemn diſcuſſion in 1597 (39 Eliz. at | © penalty in he ſame ſtatote contained; 
which time the country was in-a very un- £6 whereby i it appeareth that upon cry made 
quiet ſtate,) before all the judges in a caſe i for weapons to keep ER .peace, every 


which is called © Caſe of armes. Poph. | « man where ſuch accidents happen for 


121, and is as follows: Upon an aſſem⸗ „% breaking the peace, may by the law arm 
.. bl of all che juſtices and batons at Ser- | 46 himſelf a againft ſuch evil-doers to keep 
jeanis Inn this term, on Monday the 15th | « the peace. But, they take it to be the 
« day of April, en this queſtion moved | c, more diſcreet way for every one in ſuch 
* by Anderſon Ch. J. of the Com mon n caſe to attend and be aſſiſtant to the 
„ Bench; Whether men may arm chem- | « juſtices, ſheriff, or other miniſters of the 


.-. «©, ſelves to ſuppreſs riots, rebellions, or to « king in the doing of it.” - This caſe is 


40 reſiſt enemies and to endeavour themſelves ſpoken of -with approbation by the judges 
„ to ſappreſs or reſiſt ſuch diſturbers of 15 in the great .coſe of Me Menger and others, 
the peace or quiet of the realm? And | Kel 76. and its principle is adopted by 
„ upon good deliber ation it was reſolved by Hawkins in his pleas of the crown, 15. 1. 

bs them 'all, that every joſtice of peace, | c. 65. J. 11. where he ſays, “It bath been ; 
* ſheriff and other miniſter or ether ſuljes | holden that private perſons may arm thew- 
Ws of the bing where ſuch accident happen | ſelves. in order to” ſuppreſs a riot, from 
„ may do it; and to fortify this their reſo- | whence i it ſeems clearly to follow that they 
28 lation, they peruſed the ſtatute of 2 Ed. 3. | may alſo make uſe of arms in the ſupprefiag 
nd which enacts, that none be ſo hardy | of it if there be a neceſlity for ſo doing.” 


„ as to come with force or bripg force to | he adds indeed, that it ſeems hazardous for 


* any. place in affray of the peace, nor to private perſons to go ſo far in common caſes, 
go or ride armed night nor day, unleſe 
% he be a ſervant to the king in his 10 5 proper againſt ſuch nor ad favour of re- 

e ſence, and the miniſters of the king in l 12 88 . wg | 
ue execution of his precepts, or of iheir | | „ 0 


and that ſuch violent methods ſeem only 
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bork J. 1 am of the ſame opinion. It is highly important 


fere. In this caſe the life of the wife was in danger from the act 
of the huſband. The Defendants therefore were juſtified in 
breaking open the houſe, and doing what was neceſſary for the 
eee of her life. The * find that N have done 
I | 
CHAMBRE 1. There is a great difference between the right of a 
private perſon in caſes of intended felony and of breach of the 

peace. It is lawful for a private perſon to do any thing to pre- 

vent the perpetration of a felony. In this caſe it is ſtated that the 
Plaintiff purpoſed feloniouſſy to kill and ſay his wife, to prevent 

which the Defendants interfered in the manner ſtated in the plea. 
The juſtification has been found by the verdict; and the Defend- 
ants e are entitled to the judgment of the Court. 


Rule diſcharged, 


Warp v. Harris, 


3 gSSUMPSIT... The firſt count of the declaration lated, 
that whereas on, Dc. at, Nc. in conſideration that the 
Phintiff, at the ſpecial-. inſtance and requeſt of the Defend- 


of the ſaid Plaintiff, at and for a certain quantity of certain 
oil, to be therefore delivered by the ſaid Defendant to the ſaid 
| Plaintiff within a certain time, which elapſed before the com- 
mencement of this ſoit, and then 3 there delivered the. faid 
horſe to the ſaid Defendant, he the ſaid Defendant undertook and 
then and there faithfully promiſed the ſaid Plaintiff to deliver the 
ſaid oil to the ſaid Plaintiff accordingly ; yet, the Defendant al- 
though often requeſted, hath not delivered the ſaid oil or any 
part thereof to the ſaid Fun, but hath hitherto wholly ne- 
glected, „ ö 135 

The other counts were ba and non elt 7 was W 


. "The cauſe was tried before Lord Eldon Ch. ]. at the ſittings 
; after laſt Hilary term, and a verdict was found for the Plaintiff. 
In Eafter term laſt, Cockell__Serjt. having obtained a 88 


not be arreſted for the * of the declaration, 


Lor. II. 32 Shatberd: 


that by- .ſtanders ſhould know when they are authoriſed to inter- 
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The declara- 
tion ſtated 
that in con- 
ſideration 


that the 
ant then and there ſold to the Defendant a certain borſe 


Plaintiff had 
1d to the 
Defendant a 
certain horſe 
of the Plain- 
tiff, at and 
for a certain 

quantity of 


certain oil, 


to be deli- 


vered within 
a certain time, 
which had 
elapſed be- 
fore the com- 
mencement 
of the ſvit, 


the Defend- 


ant promiſed 
to deliver the 
ſaid oil ac- 
cord ingly. 


Held well 
enoogh after 


verdict, 


5 calling upon the Plaintiff ro ſhew cauſe why judgment ſhould 4 
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CASES. IN TRINITY. TERM 


1 and Bayley Serjts. ſhewed cauſe. Whatever migbt 
have been the fate of this declaration on ſpecial demurrer, ſtill it 
is well enough after verdict. Indeed if the objection of uncer. 


tainty prevail in this inſtance, it muſt prevail i in almoſt every ac- 


tion of ofſumbe 7t. It is true, that in treſpaſs more certainty i 
requiſite as to the thing demanded, But both Lord Mansfield 


and Yates J. in Bertie v. Pickering et Ux. 4 Burr. 24.55. obſerved 
that the reaſon of the diſtinQion 1 is, that the Defendant in treſpaſs 


may be able to Juſtify the taking. General words are ſufficient 
where the certainty lies within the Defendant's notice, Com. Dig. 


tit. Pleader, C. 26. Indeed in this caſe, if the words of the de- 
_ dlaration had been * a certain quantity, to wit, ſo many gallons, 


of certain oil, to wit, of ſuch a ſort,” the declaration would clearly 


2 have been good, And although the omitting to ſpecify the quan- 
tity and ſpecies under a to wit, might have been cauſe of ſpecial 


demurrer, yet aſter verdict, it muſt be preſumed that the jury 


have aſcertained thoſe circumſtances. Belides, the count is not 


particularly uncertain. For if the agreement had been that the 
Plaintiff ſhould ſell his horſe to the Defendant to be paid for in 


5 money without mentioning any price, the law would have im- 
plied, that the Defendant ſhould pay as much money as the horſe was 
worth. 80 here the agreement being that the Plaintiff ſhould (ell 


his horſe to be paid for in oil, the law will imply that the De- 


fendant ought to deliver ſuch a quantity of oil as would amount 


to the value of the horſe, though he be at hberty to make up 
the amount in any ſpecies of oil which he may think proper. 


Cockell Serjt. contra obſerved, e the Plaintiff profeſſed to 


| declare. on a ſpecial contratt, and yet had not ſpecified what the 


terms of that contract were; that admitting this general mode of 


- declaring to be good in the cale of a fale for money, yet that this 
was not a ſale but an exchange ; the commutation of goods for 


money being a ſale, but the commutation of goods for 2 being 


an exchange. 2 Bl. Com. 446. 


Lord EL DON Ch: Io At the trial it appagend to me chat i it 


Would be very difficult. to ſupport this count. It is true that it 
makes a difference whether the objection be taken before or after 


verdict; but cn the beſt conſideration which 1 have been able to 


give the caſe, it ſtrikes me that the count cannot be ſupported 


even afier verdict. The paſſage cited from Blackſtone' Ly Comments | 


aries dente to no more. than this, that exchange i is not a ſale, 
and 


4 
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0 [ae is not extltinge If che conſideration of a conträtt be 1300. 

goods, though in one ſenſe of the word this cbntract may de es 

called an exchange, yet in another ſenſe it may be called le, . 

Haas. 

for it is not neceſſary to 'a ſale that money ſhould paſs. The 

declaration in this caſe ſtates, that the Plaintiff at the ſpecial in- 

ſtance and requeſt of the Defendant, ſold to the Defendant a cer- 

tain horſe of the Plaintiff, but it does not ſtate what the value of 

the horſe was, and I do not know that it is a term of ſuch a con- 

tract ariſing by neceſſary legal implication, that the horſe was to 

be ſold for its value. The declaration proceeds, « at and for a 
certain quantity of certain oil to be therefore delivered by the ſaid 

Defendant to the ſaid Plaintiff within a certain time, which elapſed 

before the commencement of the ſuit.” In the caſe of a (ale for 
| money, as the law, implies that ſo much money ſhall be paid as 

the article is worth, no diſpute can ariſe concerning the quality 

of what is to be received, the quality of money being always the 

ſame. I incline therefore to think it neceſſary to expreſs value 
in ſome manner in ſuch a contract as this, where ſomething other 

than money, is to be given for a commodity. Here the value of 

the horle is not ſtated; the value of the oil is not ſtated, nor is 

any thing ſtated with reſpect. to the quantity. or quality of the 
Wy 47: appears to me, that the terms of the declaration leave it x 
. ſo wholly uncertain what the ſpecial contract was, that we cannot | 
tell what we ſhall intend it to have been. Enough does not ap- 

pear upon the declaration to enable us to ſay what the contract 2 

meant to be alleged muſt be, as it would have appeared on the 
record if ſome other averments had been put on that record, or 

as it muſt have been proved before a jury. This may have been 1 
Aa ſpecial contract that any anti of any oil of the value of the | 
horſe ſhould be given for the horſe; it may have been a ſpecial 
contract, that a certain ſpecific quantity of certain ſpecified oil, 
not ſo great or greater in value-than the horſe ſhould bs given for 
the horſe : the real terms of the coutract may be different from 
either of theſe, and the proper damages may vary infinitely, 1 
doubt whether this, after verdict, can be conſidered as a contract 
deefectively ſtated. When it is to be collected from the record what 
| Ipecial contract was meant to be ſtated, the defect of the ſtate- 

ment on the record, may be ſupplied by intending proof before 
2 jury; but here the record does not ſtate any ſpecial contract, 
10 that I can a be certain hat I can intend as having been proved | 
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CASES IN- TRINITY TERM 


before the jury. Upon the whole, it does not appear to me hy 
the declaration ſtates enough of any contract. 
Accordingly 7. be Court made the rule abſolute for arreſting 


the judgment. But on the following day intimated that they 
wiſhed to conſider further of their opinion. 


Lord EL DON Ch. J. on this day faid—My brothers Heath, 


2 Rooke, and Chambre are all of opinion, that the objections which 
have been taken to this declaration cannot FF after verdiQ, 


1 yield to their authority. 


%%% ie a, . Rule diſcharged, 


Congit, Adminiſtrator of Cowl, v. Epwanps, 


Fuga, aſumpſit for money paid. 2 
Jobn Cowell the Plaintiff's inteſtate des entered into a 


joint and ſeveral bond with ſeven other perſons, two of whom 


were principals and the five others as well as himſelf ſure- 
ties, was. together with his co- ſureties called upon by the, obli- 
gees to pay the ſum engaged for; the Defendant and two of the 
other ſureties paid each a part of tia ſum, but the preſent Plain- | 


tiff's inteſtate paid the reſidue, Upon this the Plaintiff conſider- 
ing the Defendant and one of the two ſureties who had already 


contributed as the only ſolvent ſureties, called upon them to pay 


their proportion and now brought this action to recover from the 
Defendant ſuch a ſum of money, as when added to what had 


been already paid by him would make up oue- third of che whole 
ſum paid to the obligees, deducting only what had been con- 
55 tributed by the fourth ſurety not called upon at this time. 

The cauſe was tried before Lord Eldon Ch. J. at the ſtings 


after laſt Euter term, when the Plaintiff obtained a verdict for a 


fixth of the whole ſum paid, not allowing for the ſum paid by 
the fourth ſurety, with liberty to move the Court to enter a 


verdict for the whole demand. e 
Len Serjt. however on the part of the Defendant ned 4. 
e calling upon the Plaintiff to ſhew cauſe why this verdict 
ſhould not be ſet. aſide altogether and a new trial be had. He 


took theſe objections; ; that this aQtion could not be maintained at 
law by one co- ſurety againſt another; that if the action could 


No be maintained Tor one-fixth of the whole ſum engaged. for, and 


_ which, 


1 
1 0 % . 75 


3 
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rk lich, under the circumſtances of the preſent eaſe, be inſiſted 
was all that could be recovered from the Defendant; yet, that the 


inſolvency of the two principals and of the three other co- ſureties 


ſhould have been N in order to entitle the Plaintiff to the 
1 verdict. 5 
Shepherd and „ Serjts. were © pie on this 7 to 


N thew cauſe, and cited Tg V. Lord Wincheljea (a), . ny ah 
were ſtopped by 7 
| The Court, who obſerved that it es now perhaps be found 

too late to hold that this action could not be maintained at law, 

| though neither the inſolvency of the principals or of any of the 

_ co-ſureties were proved ; but chat at all events the Plaintiff could 
not be entitled to recover at t law more than one-ſixth of the whole 


6 


ſum paid. 
And Lord Eldon ch. 5 faid, Wa he had FRE with Lord 


4 Kenyon upon the ſubject, who was alſo of opinion that no more 


than an aliquot part of the whole, regard being had to the num- 


ber of co-ſureties, could be recovered at law by the Defendant; * 


though i if the inſolvency of all the other parties were made out, a 


2 larger proportion might be recovered in a court of Equity. 


In conſequence of theſe intimations from the Court, and of an 
opinion thrown out by them that the matter muſt ultimately be 


carried into a court of Equity, an offer was made by the De- 


fendant aud acceded to by the other 2825 to enter a nonſuir with- 


out coſts. . | | 5 
Nota; Lord Eldon ; alſo added a dat of bl own, Whether A 
| diſtinction might not be made between holding that an action at 
aw is maintainable in the ſimple: caſe where there are but two ſu- 
relies, or Where the inſolveney of all the ſureties but two is ad- 


mitted, and the inſolvency of the principal i is admitted, and hold- 


og it to be maintainable in a complicated. caſe like the preſent, 


ſuch infolvency being neither admitted nor proved, and where the 


— 


0 See 0 eee. 50 2 ow 


g Defendant after a verdict againſt him at law may ſtill remain 
+ Lable to various ſuits in Equity with each of his other co-ſureties, 
| and where the event of the action cannot deliver him from 
being liable to a 8 of 19 85 fuits Wente - pon 155 3 
er an a ENT: Rr ood 
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Kb. 8h, S. B. Daze v. The Earl of Wl, 


95 755 75 8 Sir Jon, Rous, and the Attorney-General, 


Lei. become 1. 
- me delivered the opinion of the Court. 


bete e. Thomas Deering, younger brother of the Plaintiff, was ap- 
- D in three 
10 | in 1778 receiver of fines and forfeitures of the cuſtoms 


ſeparate | 


any one of 
pelled to N 


debt of the 1 


mow. left the country; the balance due to the crown was 66027, 10%. 8 d. 


others are 


1 part of which was levied on. his effects, aud when the bill was 


in proportion filed there was due 38834 145. 824, which was rather leſs than 


to the penal- 


= e "5 af had Joined was put in ſuit | againſt bim, and judgment ob- 
meueined. He filed his bill demanding contribution againſt Lord 


W 


abelſea and Sir Jobn Nous might contribute to diſcharge the debt 
* Thomas, Deering as two of the ſureties for that debt. The 


Peter 5 


_ = Foundation for the demand i in the nature of the contract between 


5 contribution as. ariſing from contract expreſſed or implied; 
ſecondly, that the conduct of Sir Edward Deering had deprived 


— 
2 4 p bo 5 
F 444 , * 8225 1 
28 - Phe 0 ; : 7 2 
8 1 - 


EN 8 | ad Lo ae e 


on Chief Baron Erre (preſent Hetham and Perryn Baron) 


- Wed wed. of the outports, and entered into three bonds, each i in the penalty 

| thembecom- of 40⁰⁰ J. with. condition for duly accounting; in one of which 
d thewbole: the Plaintiff joined as ſurety, i in another Lord Mi inchelſea, and Sir 
5 EDS principal, Fob Rows. in the third. 5 Bomde Deering , became inſolvent and 


ties of their the penalty of each of the bonds. The bond in which the Plain- 


85 Winches Ws. and Sir Join, Bene and praying an account of what 
£30} Ra 1 Pe txecution, to. ede the jo ee and that. Lord Wins 
appointment, the three bonds, and the judgment againſt the 
_ Plaintiff, were in ee and the balances were : admitted 2 all 


ji . The. Lord Chief "Ree 5 Rating 8 al obſerved, "that con- 
== . - qribution was. reliſted on two grounds; firſt, that there was no 


the parties, the counſel for the Defendants: conſidering the tile | 


him of the benefit of any equity which he oe have a 


2 


— 
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The miſconduct imputed to Sir E. Deering was, that he had 
encouraged - his brother in irregularities, and particularly in 
gaming, which had ruined him, and had done this knowing his 
fortune to be ſuch that he could not ſupport himſelf i in his extrava- 
| gances and faithfully account to the crown; that Sir E. Deering 


to depoſit the money he received in a cheſt under the key of the 
comptroller, His Lordſhip obſerved that this might be true, and 


faction of the Court that this conſlituted a defence. Mr. Mad. 
docks had ſtated that the author of the loſs ſhould not have con- 


work a diſability i in the Plaintiff to ſupport his demand, it muſt 
de on the maxim, that a man muſt come into a court of Equity 
with clean hands; but general depravity i is not ſufficient. It 


E. Deering might be the author of the loſs; but in a legal ſenſe 


E. Deering led him to it, yet this was not what a court of Juſtice 


Hureties in diſtinct obligations? | 
It is admitted, that if they had all joined in one bond, for 


gers to each other. And it was ſtated that no man could be 
N 1 27 to contribute who.) is not A Ve 6 on i the face of the 


1 Py 


here i it was held, that where one obligor has no counterbond, by cuſtom of London 


1. he wall make fis co-loreties con- | . 


| The Lord Chief. Baron conſidered the ſecond objection firſt, - 
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1300; 


beer 


The Kart of 


was privy to his brother's breaking through the orders given him 


tribution; but ſtated. neither reaſon nor. authority to ſupport 
. the principle. he urged. If theſe were circumſtances which could 


muſt be pointed to the act upon which the loſs ariſes, and muſt 
be in a legal ſenſe the cauſe of the loſs. In a moral ſenſe Sir 


Thomas Deering. was the author; and if the evil example of 8ir 


SB 12,000 J. there muſt have been contribution (a). But this is faid 
| to be on the foundation of contract implied from their being par- 5 
ties in the ſame engagement, and here the parties might be ſtran- 


1 * Er N Nhe 4 . Pa js tribate. 5 4 PI aa pays 4 gebt a: 


that is ſurety 4s ſued alone, by cuſtom of | he hall maintain adtion eat the * | 
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certainly put Sir E. Deering i in a point of view which made his 
demand indecorous; ; but it had not been made out to the ſatis- 


could take cognizance of. There might indeed be a caſe in which 
a perſon, might be in a legal ſenſe the author of the loſs, and 
= therefore not entitled to contribution, as if a perſon on board a © 
| ſhip was to bore a hole i in the ſhip, and in conſequence of the 
diſtreſs occaſioned by this act it became neceſſary to throw over - 
board his goods to fave the ſhip. This head of defence therefore 


fails. The real point is, Whether t there ſhall be contribution by | 


4 


ö 
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"hat to ; he is called to contribute. The at a remains to 
If a view is 


0 3 


5 ok; 
GS proved that contribution. is founded on contract. 


N on taken of the caſes, it will appear that the bottom of contribu- 
Kt . tion is a fixed principle of Juſtice, and is not founded in con. 
$14, e. tract (a). Contract indeed may qualify it as in Swain v. Wall, 


1 Ch. Reß. 149. where three were bound for H in an obligation, 
and agreed if H. failed to bear their reſpective parts. Two 
proved inſolvent, the third paid the money, and one of the others 
becoming ſolvent, he was compelled to pay a third only (7 
There are in the Regifer, fo. 176. b. two writs of contribution, 

one, De contributione faciendl inter coberedes,” the other, . De 
© feoffaments;” ' theſe are founded on the ftatute of Marlbridge 

r c. 9. which enacts, that if any inheritance whereof 
but one ſuit is que deſcends unto many heirs as unto parceners, 
1 whoſo hath the eldeſt part of the inheritance, ſhall do that one 


4 


4 55 ſuir for himſelf and fellows, and the other co-heirs ſhall be con- 


= tributaries according to their portion for doing ſuch ſuit, And 
| « if many feoffees be ſeized of an inheritance whereof but one 
4 uit is due, the Lord of the fee ſhall have but that one ſuit and 


e u been uſed to be done before. And if theſe feoffees have no 
. 4 warrant or means which ought to acquit them then all the 
he © feoffees according to their” portion ſhall be contributaries for 


doing the fuit for them.“ 
protect the inheritance from more than one ſuit. The proviſion 
for contribution was an application of a principle of juſtice. In 

Fitzh. N. B. 162. B. there is a writ of contribution where there 


= are tenants in common of a mill and one of them will not repair 


7 


8. bis $90 1 has PY 


40 On 3 = office. a . a 11 80 | | 
taken the profits of other Ja nds, the ſhould 


8 t0 1. and Z. his wife ter- ienanis, who al- 
leged that the father of E. is ſeized of the | 
lands add other land: which deſcended to 
E. and A, now wiſe of B., between An recover pro rats, 40 A. 24. See alſo Dane 
putparty was made and the land in queſtion, | Greſbam's. cafe, Meer, 429. Cre. Eliz. 506. 
 8Hlorted to the purparty of E., and ſo he S. C. where by way of plea in abatement t0 


iogly judgment that M. and E. ſhould 


; ic ſhall not exact of the ſaid inheritance but that one ſuit as hath 


be object of the ſtatute was to 


„ie milk, the other ſhall have the writ to compel him to contri- | 
. dute to the repair, In the ſame page Fitzberbert takes notice of 


r + Pproeney had | 


be charged with iſſbes pro-rats, and accord- 


 _ hel the land in pyrparty for other lende 
+... © allotted for the  porparty of A. and prayed ' 
e which was granted, and 4. came 
„F bot M. and £, come; and op the matter 
. judgment for | the king. and execution | | 
8 \., awarded, and that Af. and F. ſhould have | 


Vo recognizance in chancery againſt ter- te · 


(6) Bot fee Feter v. Rich, 1 Cb. Rep 35 
where two ont of three ſureties were com- 


nants, it was pleaded that the cognizor was 
ſeizedofotherland tempore recog gitionts ade. 


pelled to pay in Qojezies, the third LP 4 
. F ws 11 the iſſues M, and 4 inlajvont. BENS Fs | 


1 
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Wo writs of contribution between co heirs and co-faoffbes ; and 
ſuppoſes that between feoffecs the writ cannot be had without 
the agreement of all (a), and the writ. in the regiſter (6) 
countenances the idea; yet this ſeems contrary to the expreſs 
proviſion in the ſtatute. Iu Sir mn. Harbet's caſe, 3 Co. 11.6. 


is, they are all in guali jure, and as the law .requi ires equality 


clearly 1 in a:court -of Equity chan at law. At law the party is 
driven to an audita gucrelu or ſeire facias to defeat the exccutinn 
and compel execution to be taken againſt all. 
caſes of contribution in equity than at law. 


There are more 


In  Equit * Cafes 


Average. Another caſe at law occurred i in looking i into Hargrave" 7 
Trafs in a treatiſe aſcribed to Lord Hale on the priſage of wines. 
The King's title is to one ton before the maſt and one ton behind 
| the maſt, 
in the Exthiquer Chamber to contribute WE: 
: conlidered as following the accident on a general principle of equity 
in the Court in which we are now ſitting. | 
La the particular caſe of ſureties, it is admitted that one ſurety 


Contribution was 


What if everally bound by the ſame or different inſtruments? 
In every one of thoſe. caſes ſureties have a common intereſt and 
a common burthen. 
_ tribution. as if bound in one inſtrument, with this difference only, 
that the ſums i in each inſtrument aſcertain the proportions, whereas 
if they were all joined in che ame engagement they muſt all con- 


many caſes are put of contribution at common law. The renſon 


| they ſhall equally bear the burthen. This is conſidered : as founded 
a equity contract: is not mentioned. The principle operates more 


Abridged there is a ftriag under the title 00 "Contribution and. 


af compel another to contribute to the debt for which they 
| are jointly bound. On what principle? Can it be becauſe they 
are jointly bound ? What if they are jointly and ſeverally bound? 


They are bound AS effectually qu con- | 


100 Fitzberbert "EM x to 405 his «if 
one of the feoffees does the fuit voluntarily, 
he ſhall Hot have con eribution; and the ſta . 
tute ſeems not to have been, conſtrued as 
having given the writ, but a remedy to 
prevent one being diſtrained for the whole. | 
Tee 3 Co. 14. b. 26 to lands extended. 

(5) F. 0, 177. er preedifius 4. ſietam illam. 
Jroſe et predic, B., C., 9055 98 ox corum 
1 
le) There ith a charge on a manor for 


Vor. 1. 


uibute equally, FAT x ; 75 . 5 | 


# 1 oe 
1 7 
I 4 * £7 r 
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wy 


the lord, the Court of Exchequer on Englifh 
| held any part of the demeſnes by purchale 
' from the crown were liable to contribote. 


. Lodden. Bridge, Sir . Jones, 27% and 


U tribution. and Average. . 85 
SY 00 N Lee f * 120. 5 255 


— 


| the repairoof bridger and the whole levied an 


bill for contribution, beld that all thoſe who | 


Rich v. Barker, Hard. 131. See alſo Caſe | : 


the caſes collected "es Vin Ar. tit. 9 1 vn 


1800, 
| Dernino 


| . 
The Karl af 
Wiescur .- 


Ss SEA, &C, 


If there are different owners they may be compelled 
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- AS 
180. 7 If Wh 3 Sir E. Deering, Lord Wiachelf 1 and Sir 1. 
.. Nou were all bound that Thomas Deering ſhould account (a). A 
AR rect law all the bonds are forfeited. The balance due might wy 
The Elf been ſo large as to take i in all the bonds ; but here the balance 


SEA, Kc. happens to be leſs than the penalty of one. Which ought to 
| pay? He on whom the crown calls muſt pay to the crown; but 
as between themſelves, they are in equali Jare, and (hall COontri- 
bute. This principle | 1s carried a great way in the caſe of three 


or more ſureties in a joint obligation; one being inſolvent the 


third 18 obliged to contribute a full moiety. This circumſtance 
1 and the poſſibility of being made liable to the whole has probably 
55 produced ſeveral bonds. But this does not touch the principle 
3 contribution where all are bound as ſureties for the lame 


Jerſon. 8 NE „ 
There i is an kata e i in n the avi 15 of average, whare part of a 


cargo is thrown overboard to ſave the veſſel, Show: Parl. Cas. 19. 


5 Moor, 297. The maxim applied is qui ſentit commodum ſentire 
_ tebet et ont. In the caſe of average there is no contract expreſs 
or implied, nor any privity in an ordinary ſenſe.” This ſhews 
| that contribution i is founded on = 0 5 5 eſtabliſhed 2 the lar 


P 8 4 4 
e i 


of all nations. 
There is no difficulty i in Adee the proportions in which 


ie parties ought to contribute. The 8 of the bonds al- 


\ 


8 certain the proportions. . 
. deeree pronounced Was, cell it being dmitted by the ' 


Auorney General and all parties that the balance due was 38834 

149. 84 J. the Plaintiff Sir E. Deering and the Defendants the 

| Earl of Mincbeh tha and Sir 55 Rous ought to contribute in equal 

| ſhares to the payment thereof, and that' they do accordingly pay 

each 12940 115. 63 d. and on payment the Attorney General 

oi to acknowledge ſatisfaction on the record of the judgment againſt 
the Flatntilt and the two bonds entered into by the Earl of Min- 

3 N and Sir F. Rous to be delivered up. 

te ge This being a caſe which the Court add as Gs 3 
| * Sir E. * and a caſe of ally, they did not won fir to 


ee sixe bim coſts. | ee, e eee 


ö (a) See-the <lauſe 10 2 8.5 & $9. 1 30 11 12 4 2. . 112, _ bayons of the Er- 
e equal charging of lands liable to the cbiguer were commanded bz writ to appot- 
2 king's: debts. Sir Thomes, Cecil's - caſe, tion among parceners a certain debt due 

1 7 Co. 20. 3. Primroſe v. Benden. 1 All. 89. from their anceſtor to the king · Kei, 

! . a Sir Dennis O'Carrel's caſe, Ambler, 61. | 0 N . . 

0 In the calc of Alan e Tris. 6 bs OP 
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PprzING Adminiſtrator v. ParTIT, 

RULE. N; 7A was obtained on a former day for leave to amend 
| A afeire facias againſt bail in error by the record of the re- 
copnizance 3 the amendment er was the inſertion of the 
coſts of the verdict. | 3 
Shepherd Serjt. ſhewed cauſe and inſiſted that the Court would 


not allow this amendment (a), the effect of which might be to 


flalſify the plea of nul liel record though true when pleaded. 
Buchſon v. Hoſkins," Salk. 52. 2 Lord Raym. 1060. S. C. Vavaſor 
v. Baile, Salk. 52. Hillier v. Froſt, 1 Str. 401.; he admitted 


that two caſes are referred to in 2 Lord Raqm. 1060. where it Was 


allowed, but obſerved that there it was before plea pleaded. 
Cpclell Serjt. in ſupport of the rule relied on Sweetland v. 

Reenley, Barnes, 4. where the Court permitted a feire facias 

againſt bail to be amended after iſſue joined on nul tiel record. 


'He obſerved, that though it had not been very uſual to allow 


ſuch an amendment as againſt bail to the original action, yet 


the reaſon on which it had been refuſed probably was that they 


might not thereby be prevented from ſurrendering the principal, 


whereas bail 1 in error cannot ſurrender the pence, but muſt pay 


the debt. oo ds © ons ; 1858 


We Court took till this A to conſider of the caſe, when Lon. 


| 22 Ch. J. ſaid,— We have no doubt of the power of the 
L x :Court to amend a /cire facias againſt bail, but as it does not ap- 


pear to have been the modern practice to permit amendments in 
«caſes of this kind, we think the bail in this caſe ought not to 


be taken by ſurpriſe. At the ſame time we deſire that our re- 


A feire fa- 


cias againſt 
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b21l in error 
may be - 
amended by 


the record of 


the recogsi- 
zance. 
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E- fuſal to amend may not be drawn into precedent, ſince after 5 
dais notice we hall not think ourſelves bound to abſtain from 


e the power of. granting theſe amendments in future. 
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ARGUED AND | DETERMINED 


8 


IN TUR 


„ 
E 


Te 
| Michaelmas Term, 


10 the dar Year of the Reign of Gronon II. 


L TO EPA 


1 


4 WarryIgLD v. SAVAGE. 


HIS was an PIR fas money had and We which came 


on to be tried before Lord Eldon Ch. J at the Guildhall 
ſtings after laſt Trinity term. bolt 


* 


The circumſtances of the caſe were as follow : a 1 of the 


the loan of that ſum, who gave him a bill for 55 . 6s. drawn 
by himſelf upon one Thornton, and accepted by the latter. Thorn- 


Dibdin indorſed the bill to the Defendant from whom he received 
the full amount, .and the Defendant indorſed it over, to another 
| perſon. © The day before the bill became due Dibdin took 50/. 
| in part payment of his debt to the Plaintiff, but ſoon after he had 
paid it into his hande, the Plaintiff in the preſence of Dibdin be- 
ing informed that Thornton the aeceptor was become inſolvent, 


As 


that time A, learoio 


Vor. II. faid, 


* 4 
f [ . : - * "s 
i - : : 2 


r 


. ton had effects of the. Plaintiff in his hands to the amount of the bill. 


1800. 


Court of COMMON PLEAS | 


| Nov, 7th; 


4, with a 
view to Aces 


commodate 


B. lent him 
a bill drawn 


by bimſelf 
upon and ac- 


name of Dibdin being in want of 50 J. applied to the Plaintiff for 


cepted by C. 
who had ef- 


fects of his 


in his hands; 
B. indorſed 

it to D. who 
indorſed it 
over; the 
day before 
the bill be- 
came due . 
paid the 
amount to 


A., who on 
| hearing that 


C. had failed 
gave B, a 


check for the 
amount of the bill and ſent him wich it to D. to enable him to pay the bill when due; four days after 
that payment had pot been demanded, desired D. not to pay the bill, as no notice 
of non-payment bac been given by the holder and offered to indemnify him; notwithſtanding this B. 
afterwards paid the bill; held, iſt, that D. paid the bill in his own wrong; 2dly; that 4. was entitled 
10 recover back the 1 paid i into the hands of D. by B., in an action for aner had and received. 


-—'WurrpifLD 


* 
. SAVAGE, 


*", x - LT, 


« = 
, * 


> 1 him to provide for the bill. The N found a verdict for 


: yerdi | ſhould not be ſet alide and a nonſuit be entered; con- 
much as he had depoſited the amount of the bill in the hands of 
the indorſer for the purpoſe. of enabling him to diſcharge it, in 


5 contemplation of the inability of the acceptor ſo to do; that it 


miſing the holder to pay the bill ſubſequent to the time of iis 


2 5 the bolder. ſhould. give notice of non-payment by the acceptor, 


* 


: aid, +66 that it would be of no ule for him Ko keep L ibgin, 


b the ſum which he had Juſt, before received of him) deliring him 


tion he had received from the Plaintiff; whereupon the latter 


antecedent promiſe, for that if the drawer do any thing from 
which the holder may infer that he does not mean to require 


not paid when due; and that the Plaintiff in this caſe before the 


We" Fx 
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money as he. ſhould note like the bill to be returned upon him 
he therefore gave to Dibdin a check on his banker for 80. (bein 


to take it to the Defendant : Dibdin accordingly gave the check 
to the Defendant. together with 51. 67. of his own, to enable 
him to provide for the bill, telling him that Thor "non had become 
inſolvent, and was gone off, Four days after the bill had be. 
come due, the Plaintiff having learnt from the Defendant that 
payment of the bill had not been demanded, deſired bim not to 
pay it as no notice had been given by the holder of its non- pay 
ment, and at the ſame time promiſed to indemnify the Defendant 
agsinſt the conſequences of a refuſal. Sdon after this the bill was 
brought to the Defendant who paid it notwithſtanding the cau- 


brought this action to recover the 50 J. paid to the Defendant tg 


 Shephera Serjt, now. moved for A 985 to ſhe w cauſe why this 


tending, 1ſt, that in this caſe the Plaintiff had waved ki right 
to notice from the holder of non- payment by the acceptor; inaſ- 


was clear that the drawer might wave his right to notice, by pro- 


becoming due; and for the fame reaſon he might wave it by an 


notice, the notice is diſpenſed with ; that it is not neceſſary that 


for the acceptor himſelf may do it; that a notice before the bill 
becomes due, that it will not be paid when due, is tantamount 
to a notice after the bill has become due, that it was 


bill became due was ſo fully ſatisfied that it would not be paid 
wehen due, that he depoſned the amount with the indorſer and 
- thereby evinced that he did not require notice ; that the indorfer 
hereby became a truſtee for the holder, and would not therefore 
ave been Juſbified i in returning the money, for that when goods 
or woney are 9 1 275 vd By for the” benefit of C. 
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though in caſes where the depoſit is made without a precedent 
conſideration it is; Ctark's cafe, 2 Leon, 30, 31. Dyer, 49. and 


| Alderfon V. 7 emple, 4 Bur. 2239. Per Lord Mansfield; 2dly, 
That this action could not be maintained by the preſent Plaintiff 


who had advanced nothing, the money paid into the hands of the 


ol, was nothing more than a return of the money previouſly 


paid by Dibdin to the Plaintiff, and was 9 to the; Defendant 
'by Dibdin' 8 hand. 


notice of non-payment was promd facie neceſſary. Thornton the 


- prior indorſer and upon the Plaintiff as drawer. Had Dibdin 
been really an indorſer only he would have had the ſame right 


the bill were not paid when due, notice of non-payment ſhould 
be given. On the day, | before the bill became due the Plaintiff 


3 told Dibdin that from the nature of the acceptor's circumſtances 
there was reaſon to apprehend the bill might be returned upon 


to carry the check for 50/. to the Defendant. On, that tranſaction, 
without more, it appeared to me impofſible for the Defendant to 


made; that he was therefore authorized to pay it whether a due 
demand ſhould be made or not: admitting however that the act 
of the Plaintiff in ſending the money before the bill became due 


made, provided nothing intervened, yet ab the. Plaintiff before any 
demand had been made, and after the holder had been guilty of 
laches, expressly cautioned the Defendant not to apply the money 


ter a duly Paid. the bill, and * did this under an ee that 
; 24 a. * 15 F 40 Yes 1 5 $1 fi TOY | 8 both 


* 


pon a precedent conſideration, the depoſi it is not revocable, 


Defendant being in fact the money of Dibdiu; for the check for 


Lord ELDOoN Ch. Fs In this caſe the acceptor having us TY | 
E - -fels of the drawer i in his hands, it muſt be taken as clear that 


acceptor was firſt liable, and in caſe of the Defendant being 
.called upon as indorſer he had a right to call upon Dibdin the 


to call upon the Plaintiff, but as the bill was given to him merely | 
© for his accommodation he had no ſuch claim. Notwithſtand- 
ing the inſolvency of the. acceptor, the law required that if 


him, and i in order to prevent that from taking place defired him 


contend that becauſe the Plaintiff put money into his hands 
a priori to pay the bill in caſe a due demand thereof ſhould. be 


amounted to an authority to pay whenever a demand ſhould be i 


in payment of the bill, it leems to me that the De efendant paid 
it in his own wrong. The object of the Plaintiff | in putting the 
money into the Defendant's hands was to protect him in caſe the 
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that! it remained in the Defendant 8 hands for his own uſe. 


ing had effects of the drawer in his hands, and the inſolvency of 
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both the Defendant and himſelf were able; - but circumſtance 
having decided that neither were liable, he had a right to ſay 


that the money mould not be applied in payment of the bill and 
It has 
been argued from the caſe in Burrow, that if money be paid into 
the hands of A. for the uſe of B. on a precedent conſideration, 
that payment cannot be countermanded; and I agree to the 
truth of this propoſition, provided ſuch Pe conſtitute A. a 
holder for the uſe of B. at all events. But in a 1 like this, 
where money is paid by the drawer into the hands of an in- 
dorſer, for the indemnity both of the indorſee and drawer, the 


queſtion i is, Whether it be not paid for the uſe of the holder ſo 
long as he ſhall have a right to demand it, and when he has no 
longer any right to demand! it, that is, when the holder has been 
. guilty of lach es, then for the ule of the drawer? In the preſent 
_ inſtance, the Plaintiff not only cautioned the Defendant againſt 
paying the bill becauſe it was overdue without notice, but offered 
to indemnify the Defendant againſt the conſequence of conteſting 
the queſtion with the holder. Could then the holder have reco- 
vered either againſt the Plaintiff or Defendant ? The acceptor hav- 


the former not being ſufficient to diſpenſe with the neceſſity of 
notice, it is clear that he could not. With reſpe& to the ſecond 
 objeQion, that this action for money had and received ought to 
have been brought by Dibdin inſtead of the preſent Plaintiff, it 
appears to mg that the action is well brought, for theſe reaſons. 
The night before the bill became due the Plaintiff ſent the money 


in diſpute to the Defendant; it was the Plaintiff therefore that 
advanced it. It is true indeed, that Dibdin being the perſon 
liable in conſcience before either the Plaintiff or Defendant, had : 
previouſiy put god. itito the Plaintiff's hands; but as the money I 0 
in diſpute was actually ſent by the Plaintiff to the Defendant, the þ 
former had a right to call upon the latter to reſtore it to him. As . 
between the Plaintiff and Defendant the money may be conſidered 1 
as advanced by the Plaintiff: and in what manner the Plaintiff 0 
and Dibdin might ſettle between themſelves does not concern this p. 
Deſendant. "I ſhould think, as having actually advanced i it, he had 85 
a right to recover ir, even if after the recovery be held it as 4 EI 
truſtee for Dibdin. In contemplation of law the Plaintiff has loſt 12 
the value of Al is a 55 the Ba 155 "the acotplors and it is 2 
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on that principle that notice of non-payment is required. In 
contemplation of law he muſt ultimately have been the loſer by 
the failure of the acceptor. He therefore depoſited the money 


with the Defendant to anſwer the bill if duly demanded. But 
when the holder was no longer entitled to enforce payment of 


the bill, the money ſo depoſited muſt be conſidered as remaining 
in the Defendant's hands for the uſe of the Plaintiff, and the De- 
ſendant having taken upon himſelf to diſpoſe of that money in 


payment of the bill, after notice to abſtain from ſo doing, and 


aſter an offer of indemnity, i is in la liable t to anſwer to the Plain- 


tiff for the amount, 
Heath and Rooke-Js. (beate n J ) concurring; 4 


e took * by his motion. 


WIson quit ram v. Gin Clerk. 


| 45 was an action . e ee In the Declaration the 
pariſh was deſcribed as Saint Ethelburg. At thetrial evidence 
Was given on the part of the Defendant to ſhew that the real name 


was Saint Ethelburga. Upon this Chambre ]. before whom the cauſe 


was tried at the Guildhall ſittings after laſt Trinity term, nonſuited 


the Plaintiff. | 
_ Cockell e now moved to for the nonſuit aſide and have a 


new trial, contending that the names of Saint Ethelburg and Saint 


E Ethelburga were the ſame; and that indeed the name in the declar- . 
ation was ſufficiently well ſtated, inaſmuch as in Maitland's Hill. of 
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18 oo. Nv 


WerrTrIELD 


1 


v 
SAVAGE. 


Nov. 10th, 


a an action 


for non-reſt- 
dence the pa- 
riſh was 
ſtyled in the 
declaration 
Saint Ethel- 


Burg; evi- 
_ dence that 


the real name 
was Faint 
Etbelburga; 
held a fatal 
variance. 


. 
"4 


London (a) the pariſh was ſtyled Saint Ethelburg, and in Eaton Te- 


3 faurus, p. 333. Saint Ethelburge, which is idem ſonans with Ethelburg. 


The Court obſerved, that Saint Ethelburg, and Saint Ethelburga 


5 might be diſtinct Saints, the one male and the other female; but 


that at any rate, the nonſuit, being right according to the evidence 
given at the trial, ought not now to be dilturbed; partioularly, in 
this kind of action. N | RG 
Cockell took nothing by his motion. 


| a). Maitland fava that it was lo called | Ethelburga. I'S 3 PE * 8 jt 


from being dedicated to E1helburge, vol. 2. | himſelf calls the church the church of Saint 
p. 1098. In Stow's Sarw!y of London, by | -Ethelburgh, virgin; which ſays Seymour, 


ehe vol. 1. book 2. c. 6. p. 99. the ſcems to be a miſtake, the being a widow; but 
church is called the pariſh church of Saint | he does not notice the variance in the nam. 


E Ethelburge, virgin: : but a table of benefac- | Noortbouck, in his #;f. of London, p. 557. 


tors to the ehurch and poor of the pariſh of styles the church the church of Salut Eibel- i 


"Saint Ethelburga, is there inſerted. In Stow's | Burg, ſo called from its dedication to Ebel. 
Carvey, by Seymour, vol. 1. p. 361. book 2.  burga, In Bacon's Liber Regis, p. 57. the 


b. 5. the pariſh is called Saint Etheltarga, , name Is. Saint Erbelburga. 
and the church che pariſh church of. Saint 1 
Vo 1. 907 F 0 


— 


* 


duavit of 


the order. 
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e 116. | Davins and Other, Agne 5 Survens a Bankrupt 


\ . 


Wü od eee ; 


/ 


— 


If coed: To. Deferidant | in | this 4 an 5 boldea' to — 1071 under 45 


ant be holden 
ro ball onder - judge's order for 5000 J. and upwards, at the ſuit of Shiver, 
ajudge's or- 


.der, a mate- the Bankrupt. on the 26th of September laſt, a detainer was lodged 


der tree pa againſt him on the 8th of November following for 1 13004. at the 


from the _ 
3 ſuit of the Aſſignees. 


would prob. On a former day in this term a "ales 1 5 was obtained for 
_ ably have in- 
duced him to diſcharging the Defendant from the original arreſt upon an affidavit, 


fuſe th 
Ph eons ſtating that a ſettlement of accounts had taken place between the 


5 Bankrupt and the Defendant, and that the former had given to 


5 N * the latter a receipt in full of all demands: and becauſe this cir- 
Defendant, 


even though cumſtance was not diſcloſed to the learned Judge at the time when 
there was a 


| ſufficient afi- the order was applied for, the Court made the rule abſolute for 
adobe; Jude: | diſcharging the Defendant, though it was contended by Bayley 
pendent of 5 Serjt. that the original affidavit of debt was ſufficient independent of 
Bat they will. the order, and that no affidavit to contradict it could be admitted, 
ai for which the caſe of Smith v. Frafer, 1 Bl. 192. was cited. 
. — | After this Beſt Serjt. obtained another rule »ifi for diſcharging 


him b 
NE 4 Leben * the Defendant from the detainer at the ſuit of the Aſſignees; and 


| whilein. on this day contended, that as. the order upon which the original 
cuſtody under 
the judge's arreſt was made. had been diſcharged by the court, the Defend- 
order. ant never was legally in cuſtody under that arreſt, and that con- 
| ſequently the detainer which was lodged againft the Defendant 
while in ſuch illegal cuſtody could not be ſupported. He cited 
a caſe in _1-Sellon's Prot. p. 586. in the Appendix; ed. 1792, 
1 where a Defendant having been arreſted upon proceſs which had 
expired and detained by a continuance of the ſame proceſs, was 
Fs «diſcharged by the Court becauſe the original arreſt was illegal, 
Type Court were of opinion that the authority cited was not ap- 


5 plicable to the caſe of a Plaintiff lodging a detainer againſt. a. De- 


4 5 : fendant in cuſtody at the ſuit of a ſtranger; ; that whatever might 5 ; 
| 3 the caſe with reſpect to the Plaintiff who made the. original ar- a 
reſt, it would occaſion extreme inconvenience if a third perſon 1 | 
were to be put under the neceſſity of examining into the validity 0 
ol the cuſtody of the Defendant before he lodged his detainer; f 
5 | a 

- ._. that the aſſignees of a bankrupt were to this purpoſe to be con- £ 
ſidered as firangers to the original arreſt ; and that independent f 


; a of theſe cones the original arreſt was not void ſince it was 
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| 1 under the order of a judge, which order was good at the 
ume of the arreſt, though the Court for ns: reaſons had 


thou ht Proper: to e . „ 
2 5 170 8 Rule diſcharged. 


. 5 


Smeg ron and: Others, - 
| Borixs. 


* 


—_— 


17 18 Was an action "OP money had RP received. 


4 after laſt Trinity term the following caſe was proved: The 
Defendant having drawn a bill of exchange on Howell the bank- 
as rupt, dated the 1ſt of March 1796, payable to his own order 
three months after date, it was accepted by Howell, and indorſed 
by the Defendant to his bankers. On the 2d of June, which was 
two days before the bill would become due as it was originally 


ſequence of ſeveral houſes having failed he had loſt large ſums of 


money, and his bills had been returned upon him; and he in- 
formed the Defendant as his friend (but informed no other perſon 
| thereof) that his affairs were bad, and would not pay above 10s. 
3 in the pound. Upon this the Defendant ſaid that Zowell muſt 
. pay his bill, and that if he would, he the Defendant would be ſe- 
_ eurity to Howell's creditors for ſo much as the eſtate ſhould pro- 
| duce if they agreed to a compoſition. Howell accordingly paid 
the bill, and on the 5th of June became bankrupt. It alſo ap- 
peared that the date of the bill had been altered from the iſt to 
the 21ſt of March, and that the time of payment had been altered 


was no evidence however to ſhew by. whom. this alteration was 
made, or that the Defendant had any knowledge of it, but the 


not. His Lordſhip obſerved to the j Jury that this was a bargain for 


the Defendant two. days. before the bill became due, and after 
; diſcloſing his ſituation having acceded to the Defendant's offer, af- 
forded ſtrong ground for them to infer fraud, and that the in- 
ference of fraud as. far as related. to the bankrupt. was rather 


Aſſignees of HoweLL, v. 


At the trial before Lord ELDONY Ch. J. at the Guildhall 


drawn, FHhwell came to the Defendant and told him that in con- 


from three months after date to t o months after date. There 


circumſtances 'of the caſe rather afforded a preſumption that he did 


| a fraudulent preference, the conſideration of which was of no 
value; that the circumſtance of the bankrupt having called upon 


that this was 


* by the alteration which Ld taken 13 in the date 
155 VVVVVVVVVVV po oh | and. 


1800. 
Davis and 


Others 


V, 
OuirrEx- 
DALE, 


1 11th, 


The acceptor 
of a bill of 


| exchange two 


days before 
the expiration 
of the time 


for which 


the bill was 
originally 
drawn, called 
upon the in- 
dorſer and 
in formed him 
privately that 
he was inſol- 
vent; the in- 
dorſer inſiſted 
on being 


paid the 


amountofthe 
bill, offering 
at the ſame 
time to be- 
come ſecurity 
to the credi- 
tors for ſo 
much as the 


eſtate mould 


produce, | 
whereupon 


the acceptor 
paid it, and 


four days 
after became 
baokropt ; 

it alfo ap- 
peared that 
the bill had 
been altered 
ſo ay to make 
it fall due 
before this 
tranſaftion, 
but withor t 
the Defend- 
avt's knows. 


ledge, ' Held 


ſufficient 
proof of frau- 
dulent pre- 
ference to de- 
feat the pay- 
meat of the 


| vill.” 


* » 2 
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- and time of payment of the. bil. 
the Plaintiffs for the amount of the — received Om the Defend. 


ant on the bill. 


_ Shepherd Seit. now at me Ts calling on the Plaintiſß 
to ſhew cauſe why there ſhould not be a new trial, » CONtending | 
a that the preference given to the Defendant was not voluntary, . 

aſmuch as the Defendant had inſiſted on having the bill paid, 


and that it was not neceſſary there ſhould be any threats of legal 


cited Smith v. Payne, 6 7. R. 152. where a ſecurity given to 2 
| y creditor by a debtor at the mere inſtance of the former, but with. 


proceſs to rebut the preſumption of fraudulent preference. He 


| out any threats of- an arreſt, was held valid, though the debtor 
| himſelf informed the creditor of the bad ſituation of his affairs. 


Lord ELDoN Ch. J. baving ſtated the caſe to the Court with his 
aue ddene thereupon, declared himſelf of the fame opinion which 


_ gave at the trial, and diſtinguiſhed this from the caſe of Smith 


v. Payne, becauſe there the creditor-came to the debtor, and the _ 


. _ was taken for a debt actually due. , 


ov. IIIb. 


In a Declare- 
ration for 


flander the 
Plaiatiff 


_- Natred that he 
was e 
or dealer in 


the funds, - 


and as ſuch 


had been ac- 
Cuoſtomed 
lawfully to 


contract. 


that the De- 


fendant ſaid 


of him, as 


ſach jobber 


or desler, 

„ is a lame f 
J 

meaning tbat 


he had not. 


fulf filled bis | 
: N 10 reſpect of che ſaid ſtocks or funds'; in conſequence of which divers perſons refuſed to fulfil 


_— © their conttects with him, (ſpecifyiog the contraQts,) and he was prevented from fulfilling his contracts with 


other perſons. 
trecls, or that 


| Shepherd 200k radi by! his motion. 


"Heath, Rooke, and Chambre, Js. e with his s Lordi 


£ | — 
a. . 


* "= 

x 7 

. 
1 4 
* 


i cap | | Monnts . Lanopaun, | 


4 
, 4 W Es \ 
2 


CTION on the caſe for Kannen, The n ſtated, 
> « that whereas at the time of ſpeaking and publiſhing the ſe- 


| ou! falſe, ſcandalous, and malicious words hereinafter mentioned, 
the Plaintiff. was and for a long time to wit He. before then had 


been 4 jobber or dea ler i in the public Funds or - ſecurities of” ts King- 


dom, commonly called the flacks, to a great amount or value; and 
the Plaintiff had been for all that time as ſuch jobber or dealer in 


the ſaid funds or ſtocks as aforeſaid accuſtomed lawfully to contrad, 


and had from time to time lawfully contracted with divers perſons 


ſor the purchaſe and ſale of divers ſhares and intereſts in the ſaid 


flocks or funds, to be delivered and transferred as well immediate- 
ly as at future days from the times of making ſuch contracts, by 


means of which faid trafficking and exchanging of his property in 


Held, tbat-it did not ſufficiently appear either that the words were ſpoken. of lawful con- 


the Plaintiff was a lawful jobber or dealer in the funds; and that the declaration was there- 
Joe bad; Qs. Whether it ean be ſtared as ſpecis! damage that divers perfons refuſed to fulfil their 
Tontracts Wich dae Plaintiff, fince ho Br. hd recover A e by I if the contracts were 


N rel. 
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The jury found A verdia for 


qu 
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the ſaid funds or ſtocks and other the ways and means aforeſaid he 


quiring great profits and emoluments to the comfortable ſupport of 

himſelf and his family, and to the great increaſe of his riches at Oe. 
And whereas the ſaid Plaintiff had at all times conducted himſelf 
with great punctuality and fidelity in fulfilling his contracts relating 
to the ſaid public funds or ſtocks, and until the ſpeaking and pub- 


* mentioned, never had been inſolvent or was ſuſpected of inſolven- 
ey, or of not fulfilling or of not being able to fulfill his contracts 
and engagements as ſuch-jobber or dealer in the faid ſtocks or funds 
or otherwiſe, to wit at Sc. Nevertheleſs the ſaid Dete ndant well 

| knowing the premiſes but falſely and maliciouſly deviſing, con- 


credit, and reputation, and>alfo as ſuch jobber or dealer in the ſaid 
ſtocks or funds as aforeſaid, and to bring him the ſaid Plaintiff into 
great ſcandal, diſrepute, and miſtruſt amongſt all his neighbours 
and other the ſubjects of our ſaid Sovereign Lord the King, to 
| whom he was known on c. at c. in a certain diſcourſe which the 
faid Plaintiff then there had at a certain place there called the Soc 
Exchange, the fame being a place where brokers and jobbers in the 


one Benjamin Maſon of and concerning the ſaid John, as fuch 
jobber or dealer in the ſaid ſtocks or funds as aforeſaid, falſely and 


in his preſence, and hearing of and concerning the ſaid Plaintiff as 
ſuch jobber or dealer in the ſaid ſtocks or funds as aforeſaid, theſe 


faid ſtocks. or funds). 58 | 
| There was another count which only valles from the above, by 
ating that the words were ſpoken in a converſation with divers 


other ſubjects of this realm; and that the words were 5 * Morris | 18 
a-lame duck (a).“ 


certain perſons {naming them) had refuſed to fulfil their con- 


— . 
— | 


(a) The third and, nh counts onſy are here ate, as none of the others came in 
Queſtion upon this demurrer, | | 


Vor. AI. . 1 „ only 


ed 


the ſaid Plaintiff had acquired and was daily from time to time ac- 


liſhing of the ſaid falſe ſcandalous and malicious words hereinafter 


triving, and intending to injure the ſaid Plaintiff in his good name, 


maliciouſly ſaid, ſpoke, and publiſhed to the ſaid Benjamin Maſon .. 


traQts with the Plaintiff (ſpecifying the contraQs) in conſequence 
of the words ſpoken. © By reaſon whereof the Plaintiff had not 
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ſaid ſtocks or funds uſually meet and tranſact their buſineſs, with 


falſe, ſeandalous, and malicious words following (that is to ſay) 
„He (meaning the ſaid Plaintiff) is a lame duck (meaning that 
the ſaid Plaintiff had not- Tainted his contracts in reſpect of the 


The declaration by way of ſpecial gang ge then WOE that 


— 
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F only loſt great. ging which he would otherwiſe have acquired by 

= nn ol the fulfilment. of the ſaid contracts, but had alſo been greatly 

> 40 hindered from fulfilling his contracts made with divers other 

* perſons in reſpect of the {aid ſtocks or funds, and had been greatly 

embaraſſed in his ſaid employment, and had been for a long time 

to wit &c, prevented from following the ſame, by being i in con- 

ſequence of the ſaid words publickly reported, announced, polted, 

and conſidered at the ſaid Stock Exchange and elſewhere as a per- 

= | ſon. unable to perform his contracts in regard to the ſaid ſtocks or 

A funds, ſo that very many perſons to wit, (naming them) and 

| | others not only refuſed to fulfill their contracts in regard to the 

ſaid ſtocks or funds before then made with the Plaintiff, but alſo to 
have any farther dealings in the ſaid ſtocks or funds with him. By 

== rleaſon whereof the Plaintiff had loſt great ſums of money, ©. and 

had been put to great expence, &c, and was much Mare! in his 
credit and employment, Sc. e 

Jo theſe counts the Defendant plendbcd aftionem non . becauſe 

the ſaid Plaintiff at the ſaid ſeveral times of ſpeaking and publiſhing 

the ſaid ſeveral ſuppoſed words in theſe counts mentioned had not 

_ fulfilled his contracts in reſpe ct of the ſaid ſtocks or funds. And 

this, &c. Wherefore,” &c. 

Ihe Plaintiff demurred ſpecially to the above FEY 6c for that the 
ſaid Defendant hath not ſhewn' or diſcloſed any particular contract 
or contracts of the ſaid Plaintiff in reſpect of the ſaid ſtocks or 
funds which the ſaid Plaintiff had not fulfilled as aforeſaid, nor 
hath the ſaid Defendant ſhewn or diſcloſed what ſuch contracts or 
contract were or was or with whom. made or in what manner 
the ſame were or was broken by the ſaid Plaintiff, and alſo for F 
that the ſaid Defendant hath not in or by his ſaid plea ſet forth | 
any day time and place when or where the ſaid ſeveral facts alleged | 


by him in that plea againſt the ſaid Plaintiff or any of them hap- I 
pened, and alſo for that the ſaid Defendant hath ſet forth the \ 
charges and allegations ! in that plea contained in ſo general and WF rx 
| 55 uncertain a manner that the ſaid Plaintiff cannot know what par- f 
=_ ticular facts the ſaid Defendant will attempt to eſtabliſh by evi- f 
1 dence on the trial of this cauſe, in ſupport of the matters alleged | 

in the ſame plea; and therefore the ſaid Plaintiff cannot be pre- tl 
pared to diſprove or anſwer the ſame or ſafely take iſſue thereon, ac 
and for that the faid plea is in various other wn lay tb 
defective inſufficient and informal.“ | ve 


Shepherd Serjt. in ſupport of the demurrer, her 6 on F dvfin v. al 


Stuart, 1 2 erm Rep, 748. and Newman v. Bol cited therein and 
; COL JT 3 ; alſo 
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alſo in 1 William's Saunders, 241. in notis, and obſerved that the 


rule laid down in Underwood v. Parks, 2 Str. 1200. that the truth 
of the words muſt be pleaded was expreſsly ſaid to be found- 
ed in this principle, that © the Plaintiff might come prepared to 
defend himſelf; ” which principle would be utterly defeated if the 
trath of the words were allowed to be given in evidence under 
A plea ſo general as the preſent, = | 
Clapton Serjt. contra, obſerved, that if the Court ſhould deter- 
mine that it was neceſlary for the Deſendant to allege all the cir- 


cumſtances of time and place, and the particular perſons with 


whom the contracts broken by the Plaintiff were made, it would 
introduce extreme prolixity on the pleadings; but he inſiſted that 


at all events the declaration was bad, for that the trade concerning 


which the Plaintiff complained that the words were ſpoken, had 
been declared illegal by the 7 Geo. 2. c. 8.; the title of which act is, 
An act to prevent the infamous practice of ſock-jobbing,” and the 
_ preamble of which ſpeaks of the ſame trade as * the wicked per- 


nicious and deſtructive practice of ſtock-jobbing”; that although it 


might be true that a perſon as a jobber i in ſtocks might make cer- 
tain contracts which were not illegal, yet as the act had treated 
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ſtock- jobbing eo nomine as illegal, the plaintiff was bound to ſhew _ 
that the words in queſtion were ſpoken of ſuch contracts as were 


legal and might have been enforced; he alſo contended that the 


innuendo in the declaration which ſtated the words to mean © that 


the Plaintiff had not fulfilled hig contrads in reſpect of the ſaid 


ſtocks or funds,” was much too vague and general, and not war- 
ranted by the preceding collogium, it being the province of an 
innuendo to explain ony and not to enlarge. Rex v. Greepe, 
2 Salk. 513. | 

© Shepherd in reply Ry] that it was clear IR the very aQt of 
parliament which had been cited, that all jobbing in the funds 


was not illegal, fince certain ſorts of ſtock-jobbing were recog- _ 


| nized by the act itſelf, and that it could not therefore be neceſſary 


for the plaintiff to aver that the trade which he carried on Was 15 


legal, for that the Court would not preſume that it was otherwiſe; 
that if it were neceſſary to make ſuch averment in the preſent caſe 


the Plaintiff had done it by ſtating that he as ſuch jobber had been 
accuſtomed lawfully to contract; that the 7nnuendo which explained 


| the words muſt alſo neceſſarily relate to lawful contracts, fince the 
very. word “ contract“ imports legality; that the words were 


_ to be 8988 of the Plaintiff as 7 Jobber or dealer, and it 


had 
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accuſtomed to make lawful contracts; and that with reſpect to the 


introduce any ſpecific allegation, if the meaning of the words to 
be explained be general, the innuendo muſt be general alſo. 


as follows —In ſupport of the demurrer to the plea it has been very 


muſt proceed to trial at the hazard of being able to produce evi. 


cauſe of action. We are all of opinion, that the innuendo © mean- 


-  reſpeQ of the ſaid ſtocks or funds” does not neceſſarily import that 


The declaration ſtates, that the plaintiff as a jobber or dealer in the 


moved from my mind the impreſſion which it had at firſt received, 


| fidered as a culpable perſon, by ſhewing the neceſſity of ſuch 


the infamous practice of ſtock-jobbing and. that which is honeſt. 
The infamous practice is that in which a man enters into thoſe en- 


ac of parliament. The honeſt practice i is that in which a man 
engages for the purchaſe or ſale of ſtock whereof the vendor s 


awfully to contract, but this amounts to no more than ſaying, 
«bat. he 'had entered into ſome lawful. coutraQts, and. no conf 
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had before been averred, that as ſuch jobber or dealer he Was 


generality of the words his contracts“ as the object of an innuen 
is only to explain the meaning of ambiguous words, and not to 


x | CEE ! e e adv. Vult. 


a 


8 55 the opinion of the Court was adivered by 
Lord Er.Don, Ch. J., who after ſtating the pleadings proceeded 


ſtrongly argued, that in conſequence of its generality the Plaintiff 


dence applicable to 'every contract which he ever made. The 
objection was then taken, that the Plaintiff had not ſtated a ſufficieut 


ing that the ſaid Plaintiff was incapable of fulfilling his contracts in 


he was incapable of fulfilling his legal contracts, notwithſtanding the 
argument that the word © contract“ ex vi termini imports legality. 


public funds or ſtocks, had been accuſtomed lawfully to contract, 
but it is not averred what kind of jobber or dealer he was. We do 
not conſider a jobber or dealer in the funds as a known trader and 
having a character as ſuch. My Brother Heath has indeed re- 


vis. that a jobber or dealer in the funds was always to be con- 
perſons for the accommodation of the market; yet that circum- 


ſtance will not obviate the objeCtion that all the acts of parliament 
conſider ftock- jobbers as of two ſpecies, vis. that which is called 


gagements reſpecting the public funds which are prohibited by the 


poſſeſſed at the time. In this caſe no averment has been intro- 
duced diſtinguiſhing of which ſpecies the Plaintiff was. It is true 
that he has averred that as ſuch jobber or dealer he was accuſtomed 
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that he may not as ſuch jobber or dealer have entered into ſome 1800. 
which were unlawful. It was contended, that engagements con- VAN OP 
trary to law are not contracts. I anſwer, that in the language of the . 
act of parliament they are treated as contracts: and the act points 
out the diſtinction between contracts which are lawful and con- 
tracts which are unlawful. The innuendo therefore which explains 
the words ame duck” to mean that the Plaintiff has 101 fulfilled 
his contracts, may apply equally to lawful or unlawful contracts; 
and conſequently no ſpecial damage can be ſaid to have ariſen 
from words which may import an accuſation that the Plaintiff has 
not done that which the law prohibits. - Another doubt has ariſen 
in the mind of the Court, whether the ſpecial damage has been ſo 
laid as to ſupport the action, even ſuppoſing a jobber or dealer ia 
the funds to be a known trader. A great part of the ſpecial da- 
mage conſiſts in an allegation that other perſons did not perform 
their lawful contracts with him. Now if the Plaintiff has ſuſtained 
any damage in conſequence of the refuſal of any perſons to per- 
form their lawful contracts with him, it is damage which may 
be compenſated in actions brought by | the Plaintiff againſt thoſe 
perſons: and the law ſuppoſes that in ſuch actions the Plaintiff 
would receive a full indemnity. Perhaps indeed that part of the 
declaration in which the Plaintiff complains, that he had been pre- 
vented from performing bis contracts with other perſons, might be 
ſufficient to ſupport the action. Independent however of this lat- 
ter conſideration reſpecting the defect 1 in ſtating the ſpecial. da- 
mage, we are of opinion that the third and ſixth counts of the _ 
declaration are bad. | 

The Court however ga leave to amend. 


; 
| 


| Dos on the Demiſe of Joux 17 NER and Caras . 
0 his Wife v. SCUDAMORE, - 


Hrs was an 9 to recover the poſſeſſion of a es Deviſe to 


T G. L. th 
| and lands deſcribed in the declaration, which came on to i ng 


be tried” at the laſt aſſizes for Bedfordſhire, when a verdict was 33 | 
ſound for the Plaintiffs ſubject to the 1 8 05 of the 72800 on a fromand 


after his 


caſe in ſubſtance as follows. e 0 2 "of 
Thomas Lane 'on the gth of March: 1795 by his will —_ debe a.” 


executed, deviſed : as follows: * 1 give and deviſe my meſſuage or all wo. 


8 5 ſurvive and 
| ine the ſaid &. L. but not . 4801 in caſe fe ſhall die] in the lifetime of 5 ſaid G. L. then 
to G. L. his heirs and aſſigns for ever. Held that the deviſe to C. B, was a Ot e 
ny barred by a * ſuffered dy 2 . 


Wr. U. 


V. 
Py > 


4F deenement 


LANGDATLR. 


uo. 
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tenement and farm called Buckingbam-hall with the lands and ap- 

purtenances thereunto belonging and all other my real eſtate wg 
ſoever ſituate lying and being in the pariſhes of Higham Gobigi. 
Pulloxbill and Barton or elſewhere in the county of Bedford unto 
and to the uſe of my brother George Lane of the city of Canterbury 


and his aſſigns for and during the term of his natural life e 
1 impeachment of waſte, and from and immediately after his death 
then I give and deviſe the ſame unto and to the uſe of my amiable 


by ; friend Catherine Lenger (niece to Mrs. Mary Shindler of Burgate- 


Street Canterbu- y and who at this time lives with me and ſuper. 
intends the management of my family) her heirs and aſſigns for 


ever in caſe ſhe the ſaid Catherine Benger ſhall ſarvive and outlive 


my ſaid brother but not otherwiſe ; and in caſe the ſaid Catherine 


Benger ſhall die in the lifetime of 1 my ſaid brother then and in ſuch 


caſe | give and deviſe my faid meſſuage farm lands and real eſtate 
in the ſaid county of Beaford unto and to Woe uſe of my bro- 
ther George Lane his heirs and aſſigns for ever.” In March 179; 
the ſaid T; homas Lane died without having altered or revoked his 
ſaid will, leaving the faid George Lane, his brother, and heir at 


law, him ſurviving, who thereupon entered on the eſtate ſo de. 
viſed, being the premiſes i in queſtion. ' In Trinity term 1793 the 
ſaid George Lane levied a fine ſur conuzance de droit come ceo, He. 
with proclamations of the premiſes in queſtion, and declared the 
uſe of the ſaid fine to himſelf in fee. On the 15th December 1796 


the ſaid George Lane, by his will duly executed, deviſed the ſaid 
premiſes to Edward Scudamore the Defendant in fee; and in 
"November 1799 the ſaid George Lane died in poſſeſſion of the pre- 


miſes, without having altered or revoked his ſaid will. On the 


28th May 1798 the ſaid Catherine Benger made an actual entry 
upon the premiſes in queſtion, being within five years after the 
levying the ſaid fine, and for the purpoſe of avoiding the ſame. 

1 5 Catberine Benger afterwards married Jobn Planner, and on the 
17th of January 1800, before the bringing of this ejectment, the 
ſaid John. and Catherine Planner, the leſſors of the Plaintiff, made 
an actual entry on the ſaid premiſes. rr 


The. queſtion for the opinion of the. dust was, Whether 10 


leſſors of the Plaintiff were intitled to recover? If they were, the 


50 ca! levied oY 85 Lane, 1 ** tenant for life, did not bar the 


verdict was to ſtand, but if 5 a verdict to e entered for the 


 Defandant, „ 


Milliam. Serjt. for the leſſor of he Plintif,. I 8 that the 
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= deviſed to Catherine Benger. It may clearly be. collected 1800. 
from the will, that it was the intention of the teſtator to give his prom reg 
eſtate to C. Benger in caſe ſhe ſurvived his brother; for it is PraxaE 
not to be ſuppoſed that in limiting an eſtate for life to his brother, wee ig a 
he could have intended to give him the power of defeating the 155 9a 
immediate deviſe over to C. Benger. If therefore this intention be 
clear the Court will give it effect, provided that can be done with- 
cout militating againſt any known rule of law. Now this intent 
, may be effeQuated either by conſidering the deviſe to C. Benger as 
| veſted remainder ſubject to be deveſted upon a condition ſubſe- 
quent; or by conſidering it as an executory deviſe. iſt, The 
words, In caſe ſhe the ſaid C. Benger ſhall ſurvive and out- lve my 
ſaid brother but not otherwiſe,” may be conſidered as a condition 
ſubſequent. In Sir Fohn Robinſon v. Comyns, Caf. temp. Talb. 164. 
N. Sh#ffield deviſed his lands to the uſe of Defendant and his heirs 
in truſt for payment of his debts, and afterwards in truſt for his 
grand-daughter Mary (the Plaintiffs late wife) and the heirs of her 
body, remainder to the Defendant and his right heirs, upon con- 

dition that 'he ſhould marry the teſtator's grand-daughter. The 
grand-daughter refuſed to marry the Defendant, and having mar- 
_ ried the Plaintiff joined with her huſband in ſuffering a recovery 
of the premiſes. Lord: Chancellor 7. albot obſerved, that one queſ- 
tion was, Whether the condition annexed to the Defendant”: 8 re- 
mainder was a condition precedent or ſubſequent? and as to that 
be was inclined to think it a condition ſubſequent ; ſaying, There 
are no technical words to diſtinguiſh conditions precedent and 
ſubſequent ; but the ſame -words may indifferently make either, 
according to the intent of the perſon "who creates it.“ The reaſon- 
ing of Lord Talbot applies ſtrongly to this caſe; and he collected 
the intent of the teſtator from the whole will. Here the intent of 
the teſtator to make the condition a condition ſubſequent very 
plainly appears. The limitation to C. Benger is immediate; and 
then follow the words by which the condition is created. Lord 
Ch. J. Milles in Acberley v. Vernon] Willes 156. obſerves, I know . 
of no words that either in a will or deed neceſſarily make a con= _ 
dition precedent: but the ſame words will either make a condition 
precedent or ſubſequent according to the nature of the thing and 3 
the 1 intent of the parties, 4; Provided the i intent be clear the caſe of 5 I SLE, 15 
Edwards v. Hammond, 3 Lev. 132. may be cited to ſhew that a EY 

Leise like the preſent ny vs e to be A: veſted remainder, 
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fubject to be deveſted by a condition ſubſequent. - In that caſe a 


copyholder ſurrendered to the uſe of himſelf for life, and after- 


_ wards to the uſe of his eldeſt ſon and his heirs, if he ſhould live tg 
the age of twenty- one years, provided and on condition that if he 


ſhould die before twenty-one, that then it ſhould remain to the 


| ſurrenderor and his heirs; and the Court held that it was an im- 
mediate ſurrender to the eldeſt ſon, ſubject to be defeated by con- 
dition ſubſequent, if he did not attain twenty-one z and compared 
the caſe to Springe v. Cafar, Sir W. Joner, 389. 
ö Pl. 12. where a fine was levied to the uſe of A. and his heirs, if 
75 . did not pay him 10s. on the 1oth of September, and if B. did 
: pay it, to the - uſe of A. for life, remainder: to B. and his heirs, | 
and it was held that an eſtate in fee veſted immediately i in A, 
| ſubject to be deveſted by the payment afterwards. The word; 
aud not otherwiſe” added at the end of the deviſe to C. Benger 
can ſcarcely be ſuppoſed to alter the nature of the condition, ſince 


1 Kol. Ab. 41;. 


they import nothing more than what might have been implied 


3 5 without tbem. It may be ſaid that if this doctrine be well founded 
3h would have equally applied to the caſe of Plunket V. Holmes, iZev, | 
1 Sir T. Ray. 28. S. C. (a) where the deviſe was to Thomas I 

the eldeſt ſon for life, and if he died. without iſſue living at the 

time of his death, to Leonard another ſon and his heirs, but if 


Thomas had iſſue liviag at his death that then the fee ſhould re- 


main to the right heirs of Th bomas for ever, : But it may be ob- 


ſerved that the condition upon which the eſtate to Leonard depend- 
ed preceded the limitation of that eſtate, which eſtate could not be 


| intended to veſt until the death of T; bomas without iſſue, whereas 
in the preſent caſe an immediate eſtate is limited in terms to 
"6 Benger, which eſtate is made by ſabſequent words to depend on 


a contingency that might welk happen after the veſting of the eſtate. 


2 2dly, Suppoſing that this deviſe is not to be conſidered as a veſted 


remainder with a condition ſubſequent, I contend that it may be 


1 conſtrued to be an executory deviſe.” 6. Lane the tenant for life, 
with the ultimate reverſion in fee, was the heir at law of the 
| deviſor. The deviſe therefore is to be conſidered in the ſame | 
light as if the deviſor had faid, © If G. Lane my heir at jaw ſhall 

die in the life of C. Benger, then J give an eſtate to C. Benger in 
fee”; which. would unqueſtionably have created an executory 
Fo deviſe in fee to E Benger. It was a rule of law long before the 


cafe of Plunket v. Holmes, that a deviſe to the heir at law is void. 
bande v. e Hab. 30. indeed i it was fo held at common law: 
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the act or the words do work or expreſs no more than the law by 
intendment would have ſupplied; and therefore the doubling or 
iteratiag of that and no more which the conceit of the Jaw doth in 


a ſort prevent and pre · occupate is reputed nugation.“ Bacon 


Maxim's of the Law, Reg. 21. And the rule has been held equally 
to apply t to a deviſe of a reverſion as of an eſtate in poſſeſſion. 
Thus where: a. man - deviſed land to his wife for life remainder to 


J. S. his next heir in fee, it was held that the heir ſhould be in of 


the reverſion by deſcent, and not of the remainder by deviſe. 
Preſton y. Holmes, 1 Rol. Abr. 626. (I) pl. 2. Suppoſe in this caſe 
hat C. Benger had died in the lifetime of G. Lane, and the latter 


had been ſued on the bond of his anceſtor, is ĩt poſſible to contend 


that he could have pleaded: riens fer de eſcent ? It is true that i in this 


caſe. there is:a deviſe to G. Lane for life: but ſince the eſtate ſo de- 


wiſed is nothing more than G. Lane would have taken had no de- 
vie to him been made, the deviſe to him muſt be conſidered in law 


as void altogether; and the deviſe to C. Beuger muſt be n e : 


AS | if the. preceding limitation to G. Lane were tr ugk out of the 
Will. In this view of the caſe the deviſe to C. Benger would ſtand 
23 a deviſe to her. in fee in caſe ſhe. ſurvived the teſtator's heir at 
law, which would be a clear executory deviſe. | Where A. deviſed 


do his eldeſt ſon i in fee, upon condition that if he paid not 20/. ts. 
the ſecond | fon and daughter, the land ſhould be to the ſecond ſon. 


for Lord Bacon ſays, * Clauſula vel diſpoſitio Mot; are ſaid when 
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| and daughter and their heirs, it was reſolved that“ the firſt deviſe 5 
to the eldeſt ſon and his heirs, being no more than the law gives, 


4g void; and it is but a future deviſe to the ſecond ſon and daughter 
upon the eldeſt ſon's default of payment: and the caſe is no other 
but as if one had deviſed that if his eldeſt ſon did not pay all 


legacies that his lands ſhould be to the- legatees. " Haynſworth v. 


Pretty, Cro. Elix. 833. 919. It is further eſtabliſhed by the caſes of 
Kent v. Hurpoole, I Vent. 306. Pollexfen, 92. TC. Sir LF; Jones, 
76. 8. C, (a) and Hooler v. Hooker, Caf. temp. Hardwicke, 13. 


that if the ultimate reverſion in fee comes upon the tenant for life, 


the life eſtate i is merged, and an eſtate in Tee is immediately exe- 
cuted in kim; ; the conſequence of which i is that all contingett ro- 


mainders depending on the eſtate for liſe are barred. Now as the 5 


reverſion 1 in fee was deviſed to G. Lane as well as an eſtate for life, 


an eſtate in fee was executed in him immediately on the death of : 
the deviſor; and it is elear that if G. Lane took a fee immediately | 


| on "the death of the deviſor, the deviſe to 0. 1 muſt have 
*(@) 3: Keb. 500. 731. ES 


vor. dl. 4 „ r 
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been an executory deviſe. | In both the laſt-mentioned caſos Lew; 
Bowles” caſe, 11 Co. 79. was cited to ſhew that the life-eſtate and 
the reverſion in ſee though united to certain purpoſes, might open 
upon the happening of the contingency, ſo as to let in the remain. 
der; but the Court was of a contrary opinion: and indeed the 
doctrine i in Lewis Bowles? caſe is not very intelligible. In the caſe 
of Plunket v. Holmes before referred to it is true the deviſe t, 
Leonard was conſtrued to be a contingent remainder : as to which 
it muſt be obſerved, that this caſe ſtands alone oppoſed to all the 


above principles and authorities, and ſeems to have proceeded on 
the doctrine in Lewis Boxwler' caſe ; and it may be added, that the 


deciſion of Plunket v. e bas been much doubted by very 
1 lawyers. FOTO | 

"Bayley Sans 2 1 was Ropped 5 th Court,” 

Lord Exon Ch. J. There can be no doubt that if this be a 
nent remainder it will have been deſtroyed by the operation 
of the fine, but if it be a veſted remainder or an executory deviſe 
no fach effect will have taken place. In my opinion the deviſe of 
"the fee to C. Beuger is contingent, and the deviſe of the fee to 
G. Lane is contingent e This is not like the cafes laſt cited 
by my Brother William, particularly of Hhoker v. Hooker ; there 
the eſtate being! limited to A. for life, and after his death to B. the 
heir at law of A. for life, and then without any eſtate to preſerve 
contingent remainders 'to the firſt and other ſons of B. in tail, re- 
verſion to 4. in fee, A. died, in conſequence of which the re- 
werfion in fee, which was parcel of the inheritanoe, deſcended on J. 
and the queſtion was, Whether his life eſtate was thereby merged! 
The Court there held that it was merged, and that the contingent 
remainders never came into exiſtence, the particular eſtate on 
which they depended having determined before the continpency 
Had taken place. A L underſtand we reaſoning on which the caſe 
of Plunlet v. Holmes proceeds, it is this, that a particular eſtate 
was there given to the heir at law, which was an eſtate of freehold 
and not an eſtate in fee; and then an eftate 1 in fee: was given upon 
a contingency to the ſecond ſon if it happened one way, and to 


the heir at law if it happened the other, which was a contingency 
. applying. to two ſeparate deviſes. That therefore was not like the 


7 caſe where the heir at law takes an eſtate i in fee by expreſs deviſe 


or by executory deviſe inferred from a condition of which no one 


but himſelf can take advantage. In determining what was the in- 


tent 9 chis teftator- we are not to take into conſideration that 6. 
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Lane the heir at law had an eſtate independent of the effe of the 
will, The fee deviſed to C. Benger, and that deviſed to G. Lane, 
being both contingent, there was an eſtate ſomewhere not depend- 
ing on a contingency ; and that eſtate was in G. Laue as heir at 
pt In the caſe of Plunket v. Holmes the Court would not hold 
that the eſtate for life limited to the heir at law was merged by 
the ſubſequent limitation to him of a contingent remainder in fee; 
for that remainder was not executed. They held therefore that 
the eldeſt ſon took an eſtate for life; which eſtate for life being 


they determined that theſe limitations ſhould be fupported as con- 
tingent remainders. | The eſtate for life by which theſe contingent 


Mere deſtroyed alſo; and the heir at law came in by virtue of that 
reverſion which deſcended to him independent of the will. With 
reſpect to the caſes which have been cited relative to conditions, 
I take it to be fully ſettled that a condition is to be conſtrued to be 


But there is a wide difference between thoſe caſes in which this 
rule of law is to be applied to conditions, and thoſe in which we 
find a limitation preceded by an eſtate of freehold ſufficient to ſup- 
port it as a contingent remainder. Lord Kenyon has laid it down, 


principles of policy the Court is rather to ſuppoſe that the teſtatot 


With reſpect to the caſe before Lord Talbot it is not applicable to 
this, for as the firſt eſtate was an equitable eſtate tail in poſſeſſion, a 
recovery ſuffered would have barred all remainders whatever, and 
conſequently all argument reſpecting the policy of conſtruing the 
| fabſequent lichitation to be a veſted remainder on condition, a con- 
| tingent remainder, or an executory deviſe was excluded. It was 
_ argued that the ſecond eftate was a legal eſtate, and conſequently not 


as well bound by the recovery as the former. In Edwards v. Ham- 
ond it was matter of neceſſary implication that the eſtate ſhould 


(el See Das d. I v. Morgan, 3T.R. 765. —See alſo peu v. N « 2 Sud. 
area hun lar, 8 ii natis, e 


ſufficient to ſupport the remainder in fee to the ſecond ſon, and alſo 
the remainder in fee to the eldeft ſon as contingent remainders, 


remainders were ſupported having been deftroyed by the recovery 
before the contingency had taken effect, the contingent remainders 


that where a limitation may be conſtrued as a contingent remainder, 
it ſhall not be conſidered as an executory deviſe (a): and that on 


intended to give a contingent eſtate, than an eftate upon condition. 


barrable by a recovery of the equitable eſtate, but his Lordſhip only 
determined chem both to de equitable eftates, and the latter to be 
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veſt in the eldeſt ſon iat his infancy ; ; for whatever might 1. 
the conſtruction of the prior words, it was elearly expreſſed that 
unleſs the ſon died before twenty-one the eſtates ſhould not remain 


to the ſurrenderor. So in Haynſivortih v. Pretty, the proviſo to 
pay legacies was neceſſarily holden to create an executory deviſe to 


the legatees on failure of payment, becauſe if it had not been fo, 10 
body but the eldeſt ſon could have taken advantage of the breach 
of the condition. J am not ſure whether there is not a claſs of 
-caſes which decides that where an eſtate is given to a man for life, 
and from and after his death to another for life in ca/e he furvives, 
dhe latter i is not a contingent but a veſted remainder: for being an 
eſtate for life the enjoyment of that eſtate muſt neceſſarily depend 
upon the ſecond deviſee ſurviving the firſt, and therefore the words 
1 in caſe he ſurvives” being in ſuch caſe eri ineluded in the 
preceding words“ from and after his death, they ſhall not con- 
vert a veſted into a contingent remainder (a). But here the ſecond 
«ſtate is. given in fee, and it is therefore impoſlible to argue from 
the duration of the eſtate, that in the preſent caſe the words i 

caſe; ſhe the ſaid C. Benger -ſhall | ſurvive. and outlive my 0 
- brother” are neceſſarily included in the preceding words * from 
And immediately after his death.” With reſpe& to the arguments 
Which have been uſed to ſhew that the limitation to C. Benger is 

an executory deviſe, 1 take this diſtiaction to be clearly ſettled, 


that where a fee is given to the firſt taker, and afterwards an eſtate. 


in fee is limited to ſome. other perſon, the -Court will conſtrue the 
latter to be an executory deviſe, provided it be limited to take effect 
within the time preſcribed by the rules of law: but where a free- 
hold only 1 is given to the firſt taker and afterwards a fee is limited 
upon a contingency, the ſubſequent deviſe is in the nature of a re- 
mainder, and being capable of being ſupported, by the precedent 
freehold eſtate as a contingent remainder, i it ſhall not be deemed an 
executory deviſe. : . The argument of my. Brother Williams, if ad- 
mitted, would. overthrow the practice of every day. For if an 
eſtate be deviſed to the eldeſt ſon for life, remainder to the firſt and 
other ſons of ſuch ſon in tail, without the interpoſitiòu of truſtees to 
ſupport contingent remainders, remainder to the heirs of ſuch eldeſt 
Jon; it is clear that ſuch eldeſt ſon, though be be heir at law, 
| takes an eſtate for his life, and if by fine or any other act he de- 
ſtroys ſuch life eſtate, the limitations to bis firſt and other ſons will 


_ inever take effect. Ihe reſult of the caſe is this; ; the teſtator gives 


49) 50 fore v. 8 Cro. Jac, 415. alſo Farne Contingent Remainders, p. 367. 
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an eſtate for life to his brother, and if C. Benger ſurvives her 
brother he gives her an eſtate in fee; but on the contrary, if C. 
Benger does not ſurvive his brother he gives his brother an eſtate 


fore the contingeney of ſurvivorſhip has taken place; conſequently 
the remainders depending thereon are deſtroyed, and the brother 


comes in as heir at law. 


HeaTH J. 1 am of the fame opinion. Two queſtions have 


9555 made in this caſe; firſt, Whether the condition be prece- 


dent or ſubſequent? Secondly, Whether the deviſe to C. Benger N 


be a contingent remainder or executory deviſe? It has been truly 
faid, that there are no technical words by which a condition pre- 


cedent is diftinguiſhable from a condition ſubſequent ; but that 


each caſe is to receive its oven peculiar conſtruction according to 
the intent of the deviſor. The queſtion always is, Whether the 
thing is to happen before or after the eſtate is to vet? If before, 


the condition is precedent; if after, it is ſubſequent. In this caſe 


it is clear that the event is to happen before the eſtate can velt : 
for the brother is to die before C. Benger can be entitled to the 
eſtate, the words being © in caſe the ſaid C. Benger ſhall ſurvive 
and outlive my ſaid brother, and not otherwiſe.” In all the caſes 
which have been cited to prove this a condition ſubſequent, the 
intent of the teſtator has been clear that the eſtate ſhould veſt 


immediately i in poſſeſſion. Such was the caſe before Lord Tal- 
bot, and ſuch was the caſe of Edwards v. Hammond. This caſe _ 
therefore i is diſtinguiſhable from the caſes cited, ſince in thoſe caſes 


the eſtate was not intended to veſt in poſſeſſion immediately. As to 


the ſecond queſtion, it has been decided fo long ago that it will not 


admit of diſcuſſion, The caſe is not diſtinguiſhable from Plunket v. 
Holmes. Where a freehold is limited to the firſt taker and after- 
wards a fee is given on a condition, if it may take effect as a 


contingent remainder it ſhall do ſo; and it is not material that 
a fee might have tefcendef to the be taker independent of 


the will. 
Rooks J. I am of opinion that this is a contingent remainder, 


and I found that opinion on the caſe of Plunket v. Holmes, It 


was the intent of the reſtator that G. Lane ſhould take for life, 
aud that after his deceaſe C. Benger ſhould take an eſtate i in fee 
if ſhe ſurvived him, but if ſhe did not ſurvive him that G. Lane 


Who was the heir at law ſhould: take an eſtate in fee, Here 
therefore there was a particular eſtate for life, which Was ſufficient : 
Vor. * e . 1 e 


f 


in fee. The brother being tenant for life, deſtroys his life eſtate be- 
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If a Plain- 


tiff executor 
hold a De- 


fendant to 


bail upon an 

. ffi davit 

5 ſtating the 
debt to be 


due, as ap- 


| pears by the 


reſtator's 

books, but 
omitting to 
add, „ and 


| which the 
deponent be- 


lieves to be 
true;“ the 
Court of 
C. B. will 


allow the 


Plaintiff to 
ſwear to his 


belief in a 


1vupplemental 
affida vit. 


= 


-tor's. books; 


Shelden v. Baker, 1 T. K. 83. and aw davit. 
v. Grammend, 47. R. 1 -.- 


245 where the Plaiotiff after lating in bis 
a ſſidavit to hold to bail, a bond of che De- 
fendant conditioned for payment of bills | 


bills were returned proteſted for.non-accept- | 
Ace; and. the Court held that the defect the ftſt was no oath at all, it could not be 
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to ſupport the deviſe over as a contingent remainder ; ; and it is 4 


ſettled rule of law that where the Court can conſtrue a deviſe tg 
ben contingent remainder, they will never conſtrue it to be an 


-executory deviſe. 


CHAMBRE J. Iam of the ſage opinion. The els. 18 perf 


clear both on reaſon and authorities. 
| | Judgment for the e Defendan. 


* 
7 


Garnuany Exccutrix, D. Hamuexp. 


To Plaintiff bring held the Defendant to bail upon an af. 
fidavit, which ſtated that the Defendant was indebted to the 


Plaintiff 3 in his character of executor, * as appeared. by the teſta- 
a rule was obtained calling on the Plaintiff to ſhew 


cauſe why the Defendant ſhould. not be diſcharged on entering a 


8 common appearance. 


| Cockell Serjt. now ſhewed cauſe, and aa that 1 the 


affidavit which had been made muſt be conſidered as inſufficient in 


its preſent form, for want of the words “and which the deponent 


believes to be true (a); yet that, conſiſtently with the practice of 
this Court, a ſupplemental affidavit might be allowed in order to 
remove this objection; and cited Roche v. en, 2 Bl. 8 Fo. as pre- 


ciſely in point (6). | 
Bet Serjt. on Sock ide ioſiſted that a 1 afſida- 
vit could never be allowed except for the purpoſe of explaining | 


.an' ambiguity in the original affidavit for the ſatisfaction of the 
Court: and referred to Green v. Red/haw, ante, vol. 1. p. 227. 


where Eyre Ch. J. ſaid, « Tf it were allowed in this caſe, it would 
be making that right which was wrong at, the time when it was 
done, and would be in the nature of an amendment” 00. we 

i 8 


0 


En See Bartl v. Hunt, 4 "Jp. 1992. | might be- remeigt by. a ſupplemental of 


$4 e RET. v, Croneman, 2 Fill. 224. 
(6) See alſo Hohſon v. Campbell, 1H. Bl C. B. where the Plainuff”s aſſidavit had Rated 


4 that the Defendant ** in juſtly indebted,” in- 
ſtead of „i jultly indebted,” and a ſupple- 


mental afhdavit was, produced, the point was 
much debated, Lord Ch. ]. Pratt and Bath- © 
unt J. at firſt .inclining to allow it, but 


Clive and Gould Is. oppoſing it, becarſe #3 


which ſhould be returned from Tndia pro- 
teſted for non payment, alleged that certain 


made 
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The Court gave leave to | the Plaintiff to file a fupplemental 
affidavit. _ 


add good by any ſupplemental 1 nt a ſupplemental affida vit, where the firſt 


a Afterwards the caſe being argued a ſecond. amounted to no oath all, but had only 
time, the ſupplemental affidavit was refuſed, | ſupplied ſmall deſects in affidavits which 
Lord Ch. J. Pratt adopting the opinion of. had not been quite full enough.“ Bal] 
Clize and Gould Js. and faying that the | J. retained his former opinion, 

Court « had never gone ſo far as to admit En 


Hos ER Y. SEARLE. - 


DP on Pond. | 
The Defendant prayed oyer of the bond, which appeared 
to be 2 joint and ſeveral bond of R. Cilder, the Defendant, 
and one Robert Kent, the condition of which was, © that if 
the above bounden R. Gilder his executors adminiſtrators and 
aſſigns do and ſhall well and truly pay obſerve perform fulfil and 
keep the rent and all and ſingular the payments covenants ar- 
ticles clauſes and agreements whatſoever which on the part and 
behalf of the ſaid R. Cider his executors adminiſtrators or aſſigns 
are and ought. to be paid obſerved. performed fulfilled and kept 
compriſed or mentioned in a certain indenture, bearing even date 


| with the ſaid obligation, made or expreſſed to be made between 


bs 4 Ho oft er Ve Carter &c. thirteen of the truſtees appointed to put 
in execution an act of parliament made c and entitled Cc of 
the one part, and the ſaid R. Gilder of the other part, in all things 
according to the true intent aud meaning of the ſame; then the 
above written obligation ſhall be. void otherwiſe the ſame mall 
remain in full force. He then pleaded, firſt, non of fatum; 
ſecondly, * that before the making of the ſaid writiog obligatory 
in the ſaid declaration mentioned, to wit, .on the day of the date 
of the faid writing obligatory at, c. it was agreed by and be- 
"tween the ſaid Plaintiff as one of. the truſtees for putting in ex- 
ecution the ſaid ſeveral acts of parliament in the ſaid condition 
of the laid writing obligatory mentioned, and the ſaid Nobert 
Gilder in the ſaid condition allo named, that a certain indenture of 
leaſe ſhould be made and granted to the ſaid Robert Gilder by a 
competent number of the ſaid krultees of certain tolls and duties 
in the aid acts mentioned for a certain term of years; at and, 
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Debt on 
bond condi. 
tioned for the 
performance | 
by R. G. ot 
all the cove- 
nants on bis 
part men- 
tioned in a 
certain in- 
denture, 
bearing even 
date with the 
bond, made 
or expreſſ:d 
to be made 
between the 
Plain iff and 
che ſaid R. G. 
Plea that 
before the 
execution of 
the bond. it 


was agreed 


that the 
Plaintiff 
3 grant 
o R. G. a 
leaſe under 
certain cove- 
nants, and 
that the De- 
fendant 
ſhould enter 
in to a bond 
as ſurety for 
the perſorm- 
ance of thoſe 
covenants; 
that the De- 
fendant did 
accordingly 
enter into 
the bond on 
Which the 


action Was 
brought, and 


that the in- 


denture mer- 


tioned in the 


PR N is the leaſh ſo agreed urqn ang lo sther bot that the ſaid lezſe never was executed. 


a on cemurrer that the Defendant was geo by the condition. of the bond from pleading this plea. . 


under 


# 
* 


7 ſaid Defendant and the ſaid Robert Kent as ſuch ſureties as afore- 

aid, of and for the ſald Robert. Gilder in purſuance and perform- 
ance of the ſaid agreement and on no other account and for no 
other conſideration whatſoever, afterwards to wit, on the ſame 


, ay tothe two M. 


under a certain rent and upon and ſubject to certain covenants to 
be reſpectively reſerved and contained in the ſaid leaſe; and that 


in the ſaid writing obligatory mentioned, as his ſureties ſhould 


ſaid rent and the performance of the covenants to be mentioned 


the ſaid Defendant i in fa& further ſaith, that the ſaid indenture 
ture which was ſo agreed to be made and granted unto the ſaid 


and that although ſuch indenture was and is in manner aforeſaid 
in the ſaid condition alleged to have been made, yet in truth and 


we aforeſaid tolls and duties before or at the time of making the 
ſaid writing obligatory had been or was nor hath as yet been 


laid condition of the ſaid writing obligatory named, or any other of 


the truſtees for putting in execution the aforeſaid acts of parlia- 


fy any ſach leaſe or entered into or executed the ſaid writing obli- 


bs poſed, and- this, Ic. wherefore,” or. 


|| eftopped* by the condition of bis bond from averring that no 
duch indenture was execmted E 5 that referred to in the vondiuOn ; 


1 
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the ſaid Robert Gilder and the Defendant and the ſaid Robert Rent 


make and execute the ſaid writing obligatory iu the ſaid Declara- 
tion mentioned, by way of ſecurity for the payment of the 


in the ſaid intended leaſe; and the ſaid Defendant i in fact further 
ſaith, that the ſaid agreement being ſo made as aforeſaid, he the 


day and year in the ſaid declaration mentioned, made and ex- 
ecuted the ſaid writing obligatory i in the ſaid declaration men- 
tioned with ſuch condition as aforeſaid thereto fubjoined; and 


in the ſaid condition mentioned was and is the very ſame inden- 
Robert Gelder as aforeſaid and no other or different indenture; 
in fact no ſuch indenture nor any other leaſe whatſoever of the 
made or executed by and between the ſaid ſeveral truſtees in the 
ment of the one part, and the ſaid Robert Gilder- of the other 
part; nor hath the ſaid Robert Gilder as yet executed or accepted 
gatory, and this, Oc. wherefore,” Bc. zdly, « That no ſuch in- 
denture as was and is in the ſaid condition of the faid writing 


obligatory alleged to have been made, was or hath been as yet 
made or executed as was and is by the ſaid condition above ſup- 


The Plaintiff Joined iſſue on the firſt plea, and Gemurred gene- 


Shepherd Serjt. in ſupport of the — The Defendant is 


= | the 


Fl 
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"fe diſtinQion eſtablithed: by the courſe of authorities being this, 


.v;2, that where the condition reſers to a generality, the party may. 
that the matter referred to does not exiſt, but were it refers 


aver 
to 2 preciſe thing as in exiſtence. at the time of the bond given, 


the obligor is eſtopped from denying its exiftence ; thus where a 


pond was conditioned to-pay all the legacies which J. S. had 


deviſed by his will, the Court held that the Defendant was 
eſtopped from ſaying that J. S. made no will, but that he might 


ay that J. S. gave no legacies by his will, Paramoure v. During, 


Moor, 420. ; to the-ſame effect is Willoughby v. Brook, Cro. Eliz. 


55. where the Court ſay, if a man be obliged to perform the 
. an indenture on his part to be performed, it is not 


any plea to ſay there were not any covenants therein to be 
performed; ſo in Fewel's caſe, 1 Rolle Rep. 40% f Rol. Abr. 872. 
13e. Rainsford. v. Smith, Dy. 196. and Hart v. Bulkminſter, 
Shy. 103- But in Xing v. Perſcval, 1 Rolle Neß. 430. 1 Rol. 


Abr. 87 z. l. 25. the condition being to perform all the agree- 


ments already ſet down by J. S, the Defendant was allowed to 
plead: that: -NO agreement was made becauſe it was in the gene- 


rality; and the ſame diſtinQion was recognized i in Strowd'v. Willis, ; 
Cro, Elia. 362. and Paine v. Shettroppe, All. 13. Theſe caſes 


were reviewed and the doctrine confirmed in . Shelley v. Wright 
Willes, g. and Cen v. Coenc, Willes, 25. 


_Marſball Serjt. contrd. Admitting the propoſition that 15 
the condition of a bond recites· an actually exiſting indenture, the. 


ebligor cannot deny that indenture, yet unleſs it appear on the 
| face of the condition that ſuch an indenture did actually exiſt, 
the Court will not ſupport this demurrer in favour of an eſtop- 
pel; for © eſtoppels are odjous ! in Jaw and admitted merely out of 
neceſſity, becauſe. they are concluding to ſpeak the truth,“ SKip- 
wolh v. Green, 8 Mod. 312. The words of this condition only 
import, that if ſuch an indenture be made and the Defendant ſhall 
keep the covenants therein, the bond ſhall be void; but vn 


-conflat that the leaſe was not to have been exeeuted 12 5 the exe · 
cution of the bond on the ſame day, in which caſe if the obligor 


bad refuſed to exeeute the leaſe it would have been impoſſible to 
perform the condition of the bond. Now though he might be 
eſtopped from ſaying that there was no ſuch, deed, yet it appears 
from Shpwith v. Steed, Gro. Elis. 769. that he was at liberty to 
plead that he had never. executed ſuch a deed, 1a that caſe the 
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1800. Defendant to debt on bond conditioned for the performance of 
ä covenants in an indenture between W. S. and Anne his wife on 


Hoss? 
the one part, and the Plaintiff on the other Part, pleaded the 


WS C0040 indenture as an indenture of M. S. and Anne. his wife, whereas the 
N feme never ſealed it; the Plaintiff therefore replied non fuit Ada 
; between W. S. and Anne his wife on the one part and himſelf on 

bs the other, and it was found for him by the jury; and the Court 

held that the Plaintiff was not eſtopped from ſhewing the deed not 

to be the deed of baron and feme, but that he was eſtopped to ſay 

there was not any ſuch indenture. adly, Since the 8 & 9 of N. z. 

| . 5 8. is compulſory upon a Plaintiff in a caſe like this to 
e ſuggeſt breaches upon the roll (a), until which he can have no 
remedy upon the bond, and ſince it is impoſſible to ſuggeſt 

| A $ | breaches of covenants never-entered into, the Court will not pro- 
nmnmaounce a judgment for the Plaintiff from which he « can derive no 
. advantage. | 
| ” a0 EL DON Ch. ]. ſaid, the nba opinion of the Court! Is, 
that the Defendant i is eſtopped by the condition of the bond. In 
addition to the arguments at the bar it may be obſerved, that the 
© condition of the bond is for the performance of covenants com- 
Priſed in a certain indenture made or expreſſed to be made between 
the truſtees and the Defendant: The object of introducing the 
words © made or expreſſed to be made” ſeems to have: been, that 
whether the execution of the -indenture could be proved or not, 
the covenants. contained in the paper writing which purported to 
be an indenture between the truſtees and the Defendant ſhould. be 


8 conſidered as the covenants of the Defendant. | 


Mm he Court having taken time to conſider, on this day, gave 
75 een, for the Plaintif- 


(0 Drage v. Brand. a Wi I/. 377. Goodwin 7. R. 5 36. and Hart v. Bern, Cit. 5 J. 
„ e c. 537. Roles v. a, 428 84 


75 1 AUR ; y . 7 F | 
5 4 233 : ' | | 5 * 
' y i 


if F * 


vue. ans. e Tem v. „ Jonxsox. 5 


To a "IY Tx Defedant' in this FRY babidh pleaded jadgment recovered, 


ela the Plaintiff replied aul tiel record and gave a day to produce 


— Fe fires, If -the record. TO this plea the Defendant demurred; the Plaintiff 
tre elend 
ant demur, did not join in demurrer, but finding that the record was not pro- 
the Plaintiff | 
need not join duced at the day, ſigned eee Ed od 5 12% Th 
jn demurrer; e 5 5 | 
"but if che record is not, R Gen Judgment, | 3 
| | A rule 


* : : . — 
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A rule having been obtained by "Cockell Serjt. calling on the 1800. 


dual to mw cauſe why this N ſhould not be ſet aſide Z W 1 . 
5 | IPPING 
Shepherd "£1 Hhewed cauſe, and inſiſted has" VI the . 
Plaintiff replies nul liel record and gives a day (a), it makes a 
complete iſſue ; ; and that the demurrer was therefore * put 
in by the Defendant. | ; 
Lord EL DON Ch. J. (after referring to the oli) ſaid , that 
the replication conſtituted a complete ilſue of fact, and that the | 
judgment was: therefore regular. Ek 
| Per Curiam, 1 : Rule diſcharged 00 
(a This ſeems has proper method of Coroner v. Wicket, "i Supra. Sanford v. | 
concluding the replication where the record | Rogers, 2 Wil/, 113. Barnes 161. ed. 1798. 
is of the ſame count. Cremer v. Wickett, | and Neauberry v. Strudwick, Barnes, 161. 
1Ll. Ram. 550. Carth. 517, 8.C. Where | and 335- Com. 533. S. C. | | 
the record is of another court, it has been (3) See Fox and others v. Lewing. Cooke 
held correct to conclude with a verrfication ; | Caf. Pr. 56. Pr. Reg. 227. and the caſes 
though it appears that either way will do. | cited in the preceding note. 
Tnour son v. Lady Lawuny and Others. Mo. 24th, 
HIS was a caſe ſent by: the Lord Chancellor for the pints of l e 
neral deviſe 
this Court. 4 of all manore 
meſſuages 
Bl Thompſon Eſq. being” ſeifedi in fee of che manor of Wheldrake pv mm 
nes an 


in the county of York, and other real eſtates, and alſo poſſeſſed of a Nap 
ment, leaſe- 


_ .confiderable perſonal eſtate, including among other things, two hold mer- 
leaſehold houſes one ſituate at Putney in Surry and the other in Mor- ww, 
timer Street Cavendiſb- Square, holden on beneficial leaſes (in each of IIS 
which about 70 years were unexpired (a),) on the 28th May 1794 bee 8 
duly made his will, atteſted ſo as to paſs real eſtates. After direct- of the de- 

ing that his funeral expences debits and legacies ſhould be paid out a 4 
of his perſonal eſtate, but if his perſonal eſtate ſhould not be ſuffi- Paß. 
cient to pay the ſame his real eſtate ſhould be charged with the 
deficiency, be gave and deviſed his manor of Mbeldrabe and all 

| Other his manors meſſuages lands tenements and hereditaments _ 
to truſtees therein named and their heirs to the uſes upon and for 
the truſts intents and purpoſes therein mentioned, that is to ſay, as 

| to his ſaid r manor of Wheldrake and all his other tenements and 


kereditaments in the pariſh. of Wheldrake to the intent that his 


(a) This fac was id thoogh not mag . E upon in the Side: 5 
| ſlated i in the caſe -and indeed as the whole were not introduced. Ar rl, they are now - 185 


will was taken as part of the caſe though | added. 


— 
* = 
* # - a 
— 
f | . ; 
1 * * 
— 0 1 4 « 
- » . 
* IM * 
* - - : * 
4 \ : , 
: | G - - : 
; - e 
6 pa 
- - 
- : a 
* 
* * 


404. 


1800. 

ThHoM?S6N 
>" Yi 
en 

\LawLEY 


5 aud Uihers. 


| "CASES IN MICHAELMAS TERM 


wife ſhould receive thereout during her life the yearly ſum of 200 / 


in addition to the -yearly ſum of :800/. provided for her by bis 


mariiage ſettlement, and that certain other perſons therein named 


ſhould receive the annuities. thereby provided for them, and he 
then deviſed as follows, that is to ſay © as for and concerning the 
aid manors meſſuages and. other hereditaments ſo Charged with the 
ifard-annuities with all their rights members and appurtenances and 
"as for and concerning all other his manors meſſuages lands. tene- 
ments and hereditaments with their rights members and appurte- 
'nances in the ſaid county of York or elſewhere in the kingdom of 
po” Britain, to:the uſe of his firſt and other ſons in tail male and 
for want of ſuch iſſue to the uſe of his firſt and other ſons in tail 
general remainder” to his daughters in tail as tenants in common 
if more than one, with croſs remainders, and for want of ſuch iſſue 
to the uſe of his brother Nichard Thompſon and his aſſigns for his 
i fe withoor impeachment of waſte, remainder to the ſaid truſtees to 


a preſerve contingent remainders, remainder to the uſe of the firſt and 
other ſons of the ſaid Richard Thompſon ſueceſſively in tall male, 


remainder to the uſe of Paul Beilby Lawley the third ſon of his 


ſiſter Lady Lawley for life, remainder to bis. firſt and other ſons in 


tail male, remainder to the uſe of Francis Lanwley the ſecond ſon of 


mis ſaid ſiſter for life, remainder to his firſt and other ſons in tail 


male, remainder to the uſe of Sir Robert Lawley the eldeſt ſon of 


his ſaid ſiſter for life, remainder to his firſt and other ſons in tail 


male, with the ultimate, remainder to his own right heirs.” Then 


followed a proviſo, that if P. B. Lawley or F. Lawley ſhould ſue- 


i ceed tothe premiſes they ſhould: take the name and arms of Thomp- 


hon and other proviſoes empowering the ſeveral deviſees to jointure 

and to raiſe portions by demiſe. or mortgage redeemable by the 
perſon who for the time being ld be intitled to the freehold 
and inheritance. - He then limited an eſtate in Nottinghanſvire to 
other perſons and after having declared that it was his intention to 
: have given his wife the choice of any one of his manſion-houſes 


3 Yorkſhire or London, or the houſe that he had lately purchaſed 


at Putney, but that ſhe had declined the acceptance of either 
- of them, and would have no houſe of her own to go to after 
his deceaſe, gave her therefore 50004. He then, after giving 
ſeveral legacies, expreſſed -himſelt as follows,“ Laſtly, I give and 
bequeath all my monies ſecurities for money goods chattels and 


5 effects and all other my perſonal eſtate not herein before by me 
* of, or to ks diſpoſed of. "by 10 0 1285 5 5 or r-odicils to this 


nb," any 


* 


oY F . 2 ö 


IN THE FORTY-FIRST YEAR OF GEORGE III. 


my will unto my ſaid brother Richard 7. bene and unto my ſiſter 
E Lady Lawley i in equal ſhares and proportions” and he appointed 
his ſaid brother and. ſiſter executor and executrix of his will, — 
The teſtator died on the 10th June 1799, without having revoked. 
his will. The queſtion for the opinion of the Court was „Whether 
the leaſehold houſes and premiſes late belonging to the teftator 
in Mortimer-Street Cavendiſh- Square, and at Putney in Surry paſſed 
by his will under the general deviſe of all his manors meſſuages 
lands tenements and hereditaments with their rights members and 


of Great Britain? 5 / 
property can only paſs by way of executory deviſe, and being 


executory deviſe is too remote. Independent of this conſideration, 
however, it may be ſtated as a general propoſition, eſtabliſhed by 
a a long ſeries of caſes, that where a man is poſſeſſed of freehold” 
and leaſehold property, the leaſehold will not paſs by a general 
deviſe applicable to freehold, unleſs an intention that they ſhould 
paſs can be collected from the face of the will, or from the 
nature of the leaſeholds themſelves. It was reſolved i in Roje v. 
Bartlett, Cro. Cer. 292. © that if a man hath lands in fee, and 
| lands for years, and deviſeth all his lands and tenements, the fee- 


hath a leaſe for years and no fee ſiwple, and deviſeth all his lands 
and tenements, the leaſe for years paſſeth ; for. otherwiſe the will 


| ſhould be merely void” (a); This caſe is a leading authority, and 


ſions.” The caſe of Davis v. Cibbs, where the ſame propoſition was 
adopted, was firſt decided at the Rolls, as appears from Fitzg. 1 16. 
and that deciſion was afterwards confirmed by the Lord Chancellor, 
and on appea] from him, by the Houſe of Lords. 3 P. Mms. 26. 


meſſuages lands tenements hereditaments and Teal eſtates what- 


cale of Roſe v. Bartlett, and adds, that although f in the caſe before 


der a deviſe or. bg the teſtator” , NN Day. v. OD: . P. nt. 8 25 
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Bayley Serjt. for the Plaintiff. In Jai firft Jace 1 Jetboil 


the doctrine has been recognized in a variety of fubſequent deci- 


ſoever of which the teſtatrix was any ways feiſed or entitled to”, 8 
| which- laſt expreſſion might ſeem to apply to leaſehold eſtate, 0 
Lord Hardwicke in Knotsford v. Gardiner, 2 Att. 450. cites the | 
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2 appurtenances in the 128 of York or elſewhere in me Kingdom F 


kmited | after an indefinite failure of iſfue, the limitation as an 


9 


3 ſimple: lands paſs only and not the leaſe for years: and if a man 


| The words uſed 1 in that caſe were particularly ſtrong, being cc manors 2 


him he had no doubt at all of the intention of the teſlator, yet mne 5 
rule of law muſt prevail, and directed an iſſue to try whether the i 

| teſtator at the time of making his will had both freehold aud leaſe- _ 5 
* Iodeed leaſehold houſes will paſs un⸗ 1 in . if he had t no lexſchold houſes. * 


* 5 K hold 
1. ; N x . 
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„ ; 48co. hold eſtates. ; The-opinion-of Lord Hardwicke x6fpecting this rule 
— of law is thewn ſtill more ſtrongly in Chapman v. Hart, 1 Ves. 251. 
e 7. 

6 for the will in that caſe having been executed in the preſence of 
1 Lady two witneſſes only could not paſs the real-eſtate, and yet his Lord. 
. oy Obers. ſhip * held that the deviſe of all his lands and tenements muſt, ac. | 
e cording to Roſe V. Bartlett, be confined tothe freehold eſtates, and 
that therefore the leaſehold would not paſs. Theſe caſes are con. 
5 5 firmed by Piftol v. Riccar gon, X. B. Eil. 1784. 2 Com f P. Mme. 
459. u. 1. 1E. BI. 26. in notis, S. C. where Lord Mansfield obſerved, 
that a fyſtem of legal conflruQion : had been eſtabliſhed by Wer 
| caſes, eſpecially Rofe v. Bartlett, and Davis v. Gibbs, which precluded 
RT OO :the Court from confidering the intention of the teſtator on the 
WSA words of the deviſe as they otherwiſe might have done, and bound 
| 5 Es them in their deciſion of the principal caſe. Vet in that deviſe the 
| 1 „ non words 42 ſeiſed of intereſted i in or intitled- unto might ſeem applicable 
nn leaſehold as well as freehold property. It was indeed lamented by 
= e Lord Kenyon in Lane v. Lord Stanhoße, 6 7. erm Rep. 353. that the 
FFF caſe of Addis v. Clement, 2 P. Wms. 456. was not cited in Piſtol 
. oy *. Riccardſon, fince his Lordſhip ſeemed to think that Lord Manſ- 
| . feld might have been induced by the authority of that caſe to have 
| „„ 5 5 decided other wiſe. But it appears from a manuſcript note of 
. Viſtol v. Riccardſon, that the .caſe of Turner v. Huſſer (a), which 
FE | proceeded on the authority of Addis v. Clement, was noticed by 
Lord Mansfield i in bis. judgment, who received his account of it 
it from Mr. Baron Eyre: it is therefore to be inferred, that the 
Lie of Addis v. Clement, had it been cited, would not have 
altered his Lordſhip g opinion. It is to be obſerved, hov- 
. that the caſe of Addis v. Clement is very diſtinguiſhable 
Sg ___;from the preſent. Lord Chancellor King obſerved, that the words 
3 „% poſſeſſed of or intereſted i in” properly referred t0.a leaſehold, and | 
_— TH Es "-expreſoly diſtinguiſhed the caſe before him from Roſe V. Bartlet 
ER” that ground; and his Lordſhip further relied on the circum- 
M, - , fiance of: ths leaſeholds being petpetually renewable, which be 
A dchought might have induced the teſtator to look upon himſelf 3s 
3 5 2 having a kind of ipheritance. This laſt cireumſtance alſo diſ- 
. 1 Turner v. Huſſer from the preſent caſe; for there the 
leaſehold tithes were perpetually. renewable without fine, and Mr. 
Baron Eyre 8 opinion appears to have been founded on the ground 
. teſtator”; s intention to paſs the leaſehold, inferring that the 
5 5 Av : _ reſemblance which thoſe particular leaſeholds bore to an: inheritance 
Ps, 5 by made the. teſtator forget the diſtinction. With reſpect to Lane v. 
. 5 Lend e it ekt be fufficienrt to fog, chat 556 mord * * How” 
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perty only ; and the words © executors and admiuiſtrators“ never 
once occur. Beſides, as the lands, Sc. are limited by the general 


Davis v. Gibbs was decided on the intent of the party deviſing, 
the elauſe in diſpute being 2 deviſe of all “' manors. meſſuages 
lands -tenements hereditaments and real gate and there being 
another clauſe under which the leaſehold evidently paſſed. Though 

the general rule is recognized in Kuotzſord v. Gardner, and:Chap- 

man v. Hart, yet in Piftol v. Riceardfon the obſervation of Lord | 
Minsfeld, that nothing appeared i in the will indicating. an intention 172853 _ 


Words of the deviſe ſufficiently comprehenſive.” Certain it is, that 
Air v v. Clement was not referred to.in that caſe; and i in Lane v. 
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hit uſed, was particularly deſeriptive of leaſehold property, if 1 it 1800. 

| yas not clearly diſtinguiſhed from the preſent caſe by another cir- 8 
5 cumſtance, namely, that the freehold and leaſehold property was | 5 
| - dy 


4 blended together that-it was quite impoſſible to ſuppoſe that the Lewler 
teſtator could have intended to ſeparate them. The caſe of Low- and Oners. 


ber v. Cavendiſh, Amb. 356. was decided ſimply on the ground 


of intention apparent on the face of the will that the leaſeholds | 


3 ould pals. In the preſent caſe it is impoſſible to diſcover any 


intention: of the teſtator expreſſed upon the face of his will to paſs 
the leaſehold: All the limitations are applicable to freehold pro- 


debiſe to truſtees. to uſes, if the leaſeholds were included in this 
deviſe, the legal property of the freehold would go to one perſon 


Aud of the leaſehold to another; for the uſe of the former would 


be executed in the ce que of by the ſtatute, whereas the legal 


| -eſtate i in the latter would remain in the truſtees. ö 


Runnington Serjt. for the Defendants. The general terms uſed 


in the clauſe in queſtion are ſufficient to paſs the leaſehold together 
3 with: the: freehold property. Though 1 in Roſe v. Bartlett the lan- 
| guage uſed is -undoubtedly very ſtrong} in ſupport of the argument 


urged on -the other fide, yet ſubſequent t to that caſe the rule has : 


been varied in many inſtances, and the Courts have inclined to 


decide, that where they can collect from the will that it was the 
intent of the teſtator to paſs his leaſehold: together with his freehold 
property under A general clauſe of this kind, the leaſehold is paſſed ng 


accordingly. | In Turner v. Huſler Mr. Baron Here obſerves, that 
the getermination of Roſe v. Bartlett. was very. early, and that he 
was lead to: think it aroſe from the old idea of the dignity of the 
Freehold, and the ſmall value of the intergſe termini ; but that from 


the change of cireumſtances - the rule was become unſatisfactory. 


to paſs the leaſeholds, ſeems to ſhew, that if any ſuch intention 
could have been diſcovered, his Lordſhip wauld have held the 
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: words of the will are ſufficiently general to include leaſehold, the 
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Tac Stanhope Lord Kenyon obſerves, that in Pj 72 v. Riccar qu 


Lord Mansfield ſeemed to feel himſelf preſſed by a torrent of ay- 


| thorities, and that if Addis v. Clement bad then been mentioned 


the Court would have decided the other way with leſs reluctance, 
and that the ground of determination Was, that all the words there 
uſed had received i in. other caſes a certain technical conſtruction. 


5 That caſe of Lane v. Lord Stanhope, if corre, has put the quel. 
tion at reſt, inaſmuch as the word“ farms” was there held to paſs. 
the leaſeholds, as it appeared from the circumſtances of the caſe, 
. that the teſtator muſt have intended them to paſs. 


therefore laid down in Roſe v. Bartlett i is no longer the governing 
principle, but the intention of the teſtator muſt Prevail, and if the 


Court will not reſtrain them. Here the words are as general a 


of freehold property. 


N poſſible, being his 205 manors meſſuages. lands tenements and here- 
Aitaments“ „ and if in Turner v. Huſler the. word I» tithes” „ and in 


Lane v. Lord Stanhope the word farms“, were beld to carry leaſe- 


hold, why ſhould not the word « meſſuages” in. this caſe? Here the _ 
teſtator had 70 years to run in the leaſeholds, which amounting to 
-the value of the whole ee, he might look upon them in the light 
It has been objected that the ſtrict limita- 
1 tions in this will, not being applicable to leaſehold property, ſhew 
OE | that the teſtator did not intend the leaſeholds to paſs i in a clauſe the 
| contents of which are made ſubject to thoſe limitations: but the 
lame limitations exiſted in thoſe Equity caſes, where due weight 
Was given to intention. Having given Foool, to his wife in lieu 
5 of theſe very leaſeholds, it 18: clear that he had them i in contempla- 
tion at the time of making his will, and if he had not ſuppoſed 
them to pass under the general clauſe they would | have been pes 
N f mentioned in the reſiduary clauſe. 5 1 
FO Lord ELDON, Ch. J.—Though the Court! is not Alle upon | in 
EE this caſe to ſtate the reaſons for the certificate, which it is diſpoſed 
to return to the Lord Chancellor, yet, as it has not been unuſual 


upon. ſimilar occaſions to mention. the grounds upon which the 


opinion of the Court has proceded, 1 ſhall follow the example of 
Lord Kenyon in Lane v. Lord Stanhope, and ſtate my reaſons for 
thinking that the leaſeholds do not paſs under the general deviſe of 
the teſtator's manors, meſſuages, c. 


41 adopt the words of his 


1 Lordihip i in that caſe, * It is our. duty 3 in conſtruing a will to give 
. effet to.the deviſors intention as far as we can conſiſtently with 
Ps. the rules of law, not conjeQuring but expounding his will from 
1 the woe ſed. 5 Al 4 am 8 be gray mb the 3 
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lter «expreſſion * « not conjecturing, but expounding his will from 
| the words uſed.” I will firſt conſider this will, as if the conſtruc- 
tion was 3 by any rule of law, or by any deciſions: in 
| - which diſtinctions reſpecting ſuch rules may have been taken. 
When we find limitations in a will, inapplicable to perſonal eſtate, 
though we are not thereby authoriſed to ſay that the perſonal eſtate 
ball not pals, provided the teſtator has uſed words clearly ſufficient 
0 paſs it; yet | the acknowledged inapplicability of thoſe limitations 
to perſonal eſtate is. a circumſtance from which the intent may be 
collected if the words of - deviſe are ambiguous. In an accurate 
ſenſe when a man ſays „my lands and hereditaments“ he means 
thoſe which are throughout his own. When therefore we fee 
limitations: which apply to real eſtate as diſtinguiſhed from perſonal. 
tate, or even when we find that by holding the latter to be in- 
3 cluded i in the general deviſe the wiſh imputed to the teſtator to give 
it to the ſame perſon as the freehold may not, by virtue of ſuch 
? limitations, be gratified for above one moment; we may conſider 
| the nature of the limitations as affording ſtrong evidence that the 
i teſtator really had not the intention that the perſonal eſtate ſhould 
paſs, | 1 conſider the whole of this will, as part of the caſe referred. 
I find no circumſtance ſtated which goes beyond the mere fact, that 
the teſtator was pofſeſſed of two leaſehold houſes, for terms of about 
70 years, It does not appear that there was any equitable right of 
renewal, nor were the premiſes in queſtion blended in enjoyment | 
3 or otherwiſe, with any freehold land; there is no difficulty in diſ- _ 
 -tinguifhing them from each other; they have never been demifed 
together at one rent reſerved to heirs ; they are ſhort terms. No 
one of thoſe particular circumſtancez which were relied upon in 
former caſes exiſts in this: it is the ſimple caſe of terms for years, 
. andi a caſe of property, primd facie, that ſort of property which 1 
, diſpoſition of perſonal eſtate muſt be intended to paſs. In this Ki 5 
| will, in the firſt place, the teſtator directs that his debts. and 
funeral expences ſhall be paid out of his perſonal eſtate, bur if that 
| ſhall not be ſufficient, he charges his real eftate with-the deficiency. 
Here in the beginning of the will then a diſtinction between real 
and perſonal eftate i is introduced. -In the laſt clauſe of the will he 
deviſes * all his money ſecurities for money goods chattels effects 
and all other his perfonal eſtate not therein before diſpoſed of or to 
| de diſpoſed of by any codicil.” It has been obſerved, that by the 
words ” perſonal eſtate,” in this laſt clauſe, muſt be meant perſonalty 
| <juſtdem Feneris with * Tf. But am e or am I 85 
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"Abo ata 1 ſay that he meant one ching by the work „ 
« perſonal eſtate” at the beginning of the will, and another by the 
fame words at the end? Lock at this in another point of view; 
the general rule reſpecting the application of aſſets is very much 


4 and. Ocners. , like that, which the teſtator has here appointed. Firſt, the per. 


ſonal eſtate is to be applied, and then the real. Bur the perſonal 
eſtate ſo to be applied is the perſonal eſtate not ſpecifically gif. 


| ; poſed of, Now if the leaſcholds in queſtion paſſed with the free. 


"Re then thoſe leaſeholds are ſpecifically diſpoſed of; and if the 

perſonal eſtate not ſpecifically diſpoſed of ſhould happen to be in- 
uten for the payment of debts, out of what fund and in what 
manner are we to ſuppoſe that the teſtator has directed them to be 
paid? He has ſettled his different freehold eſtates on different per- 


ſons. I therefore it be neceſſary to reſort to the real eſtates for 


© AE of- debts; a. valuation of them muſt be taken, and they 
muſt conttibute pro ratd; but perſonalty ſpecifically diſpoſed of 
muſt alſo contribute and then | in the conſtruQtion of a will which 
ſays, the perſonalty i is firſt to be applied, we are, if the general 
perfonal eſtate is inſufficient, to. conſider it as agreeable to the 
e intention, though he has not bequeathed his leaſehold 


> *eftates co nomine, that they ſhould be preſerved as anxiouſly as the 


freehold; and ſhould only contribute together with them, accord- 


0 ing to their value. With reſpect to the word “ meſſuages” as uſed | 

in this willy) it is to be obſerved, that! in the deviſe of the manor of 
3 Wheldrake it is moſt clearly applied to frechold eoſtate only: and 
623 therefore there-i is no reaſon to ſuppoſe; that when he uſed the ſame 


word ins the general-claule, under which it is contended that the 
*leaſeholds paſs together with the freeholds, he meant to apply it in 
both thoſe ſpecies of property. The eſtates included i in the general 


- nt are limited to the iſſue {if he- ſhould have any) of the deviſor 


in tail, with ſeveral remainders over: now i the deviſor had left a 
ſon living at the time of his. death, and that fon had died inſtantly 


_ afterwards, the leaſehold property would have been neceſſarily ſe- 


5 * parated from the freehold, ſince the former would have gone to the 
adminiſtrator of ſuch ſon, and the latter would have veſted in the re- 


mainder-· man. Why! are we then to be ſo anxious to impute inten- 
tions to teſtators, the gratification of which they uſe means and terms 
ſo little calculated to ſecure? It was obſerved, that the limitation 
Bring after failure of iſſue of his body was too remote: but at- 


ee, to. his real denies, and the caſe of Pelham v. -Gregory ( | 


vi) zern Gur, 495+. > . why 752 8 5 4 -in 
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in 100 Houſe of Lords, we might hold, that ih he had iſſue; the 
leaſehold: would veſt in the iſſue, and if he had none in actual 
exiſtence at his death, the leaſehold, if it veſted in the after-takers, 
would: be ſubject to be diveſted as ſoon as any iſſue of his ſhould 


W into Actual exiſtence. In that part of the will where a power and Others, | 


is given to charge the eſtates deviſed with portions for younger 
adv it is clear he meant the power ſhould extend'to all the 
| pr operty which he deviſed under the general words; but he pro- 
vids that if ſuch. portions ſhall be raiſed by demiſe or mortgage the 
fame ſhall be redeemable by the perſon entitled to the freehold and 
inheritance of the demiſed or mortgaged premiſes: he thought 
therefore that he had an inheritance i in the property he deviſes, 
and which be gives a power of mortgaging. Then follows the 
only clauſe which could ſuggeſt any doubt to an unlettered mind; 
in which the deviſor declares that it was his intention to give his 
| | wife the choice of one of his manſion-houſes in Yorkſbire Or London, 
A or the houſe that he had lately purchaſed at Putney, but that ſhe 


1800. 
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Lady | 
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had declined it, and that he therefore gave her 5000l. Now 5 


ö although the wife might have choſen the L ork/bire houſe, which 
| was a freehold; yet it is obſervable that, as his will finally ſtands, 
| -the compenſation is t taken out of the perſonal eſtate: and it ſeems 

not unreaſonable therefore that..the reſiduary legatees who are to 
pay that 5000 J. ſhould take the leaſchald 3 in lieu of it. By the 
lt clauſe. the teſtator gives all his perſonal eſtate not herein 
i before diſpoſed. of, or to be diſpoſed of by any codicil”, Nox it 


ſeems impoſſible to ſay, that the words herein before 8 of” = 


| may not be ſatisfied by the legacies before given; but this teſtator 
might mean by a codicil to diſpoſe; 0 of - thoſe leaſcholds, ſuffering 
them to. paſs by-the general clauſe - if he made no codicil. As to 
the argument that the perſonal eſtate muſt mean perſonalty gjuſdem 
 Generis, I cannot truſt my mind wich an argument ſo like a con- 


jecture: the words. are large enough to paſs perſonalty of any ſort; 7 


and 1 do not underſtand how that mind reaſons, which deems the 
intention of a teſtator ſatisfactorily made out by that kind of 


argument. I was ſtruck with the obſervation, that as s the property | 
-is limited to truſtees to uſes, the ſtatute draws the legal eſtate | in the 
-freeholds gut of the truſtees, and veſts it in the ceſtuy gue uſe, 


'F whereas the. legal eſtate in, the leaſeholds. remains in the truſtees. 


3 As. to the ſuppoſed anxiety. of the. teſtator, that the two ſpecies f 
5 roperty ſhould. go together, it is more uſual to demonſtrate that 
4 W either by ee that the. leaſcholds thall be enjoyed 
1 | bg * Ik 553 15 N 1 together 
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& . * with the freeholds 28 long as the rules of law and equity 
fc RY will admit, or by introducing very ſpecial words and limitations. 
„ . for that purpoſe, adapted to the nature of the leaſeholds. No 
Lady 
Lawiee teſtator Who meant that they ſhould go together, ever made xz 


And Others, 


- 


| truth a fimilar obſereation may be made upon the inefficacy of 
8 the terms uſed to ſecure ſuch a {uppoſed intention in almoſt every 


; them, till 1 allow myſelf, in that ſtate of uncertainty, to deny 
I effect to the rule. Finding meſſuages and lands limited to uſes 


= imapplicable to leaſehold intereſts, 1think T may more ſafely ſup- 
poſe that the teſtator intended to paſs ſuch meſſuages and lands 
as might be limited to ſuch uſes. Lord Hardwicke ſeems to have 
.confidered the rule acknowledged i in Ro/e v. Bartlett to have been 


18 deny i it in effect, by raiſing diſtinclions which 1 in fact make i it im- 
5 poſſible for any man to decide i in any particular caſe what is the | 
legal conſtruction of a will as to this point, till he has obtained 
the authority of a court of law, in a Judgment upon the will, for 

oo the opinion which he gives. 1 obſerve that the rule has not been 
e denied in any of the caſes which have followed Roſe v. Bartlett. 

5 Lord eee in. Fire v. Gardiner ſpeaks e or it with the 


DEN is Roſe v. Bartlett. It was. ſuppoſed 1 in Turner v. Huſtler that the 
rule there laid down originally obtained on the ground of the ſmall 
| - watts formerly attached to leaſehold” 4ntereſt as oppoſed to the 
3 _dignity of the freehold:” It may be lo, though doubt whether 
it was fo: but where J do not. know the origin of the rule I can- 


 'teftator gives Bis lands and tenements he muſt, primũ facie, be taken 
to mean thoſe lands and tenements which are ſtrictly his, vis. 
: thoſe in which he has an inheritance. Whether the rule laid 
TR down i in Roſe v. Bartlett were wiſely adopted or not, it is unneceſ- 
= ary for us to determine; but that caſe having once eſtabliſhed a 


hy of it in 1 =ohiY terms . the rule ſelf will warrant, be he 
Ong exports.bia Lordſhip, to have laid, that t akbough he had no doch 


will under reaſonably good advice in its terms ſo little calculated 
to produce the intended effect as this teſtator has done: though! in 


caſe, where upon the ground of intention leaſeholds have been held 
to paſs under general words. As to the caſes; the firſt mentioned 


not reaſon from the ſuppoſed cauſes of the rule, without knowing | 


a rule proceeding on intention, and to have thought that where a 


general rule, T had rather conſent pointedly and avowedly to con- 
tradict that rule in terms than to acknowledge it in words and 
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of * intention · of che teſtator, yet the rule of law muſt prevail. 
Ir Chapman v. Hart, Lord Hardwicke again recognized the rule, 
and even. carried his reſpect for it ſo far, that although the will 


was executed in ſuch a manner as to carry perſonal property 


only, yet as the words of the deviſe were properly applicable to 


freehold only, his Lordſhip would not ſuppoſe that the teſtator 
by thoſe words intended to paſs that ſpecies of property which | 
could paſs by a will fo executed. Both in Addis v. Clement, and 


Davis v. Gibbs, the rule was expreſsly acknowledged, It is not 


my buſineſs to conſider whether the diſtinction raiſed on the for- 


mer of thoſe caſes was fairly ſufficient, conſiſtently with the ſafety 
of property and titles, to exempt it from the application of the 


5 general rule: but when the rule is once admitted J muſt decide 


upon my own conviction reſpeQing its applicability to the par- 
ticular caſe which comes before me. No doubt, thoſe who de- 


eided the caſes in which the general rule has been held not to 
apply, were ſatisfied that the circumſtances before them were ſuf- 


ficient to warrant the exception, and that the exception could be 


. taken with dafety to the rules of property: but i it is enough for me 


to ſay, that none of the circumſtances relied on in thoſe caſes 
are to be found i in this. I cannot help adding, that if the principle 
be juft, that we are not to conjecture, but to expound, it does 
appear to me- that we do not ſtrictly abide by the rule, that we 


indulge in what i 1s rather conjecture than expoſition, if we are to 
proceed on ſuppoſitions of what the teſtator may be imagained to 
| haveunderſtood as to the Hature of his own property, of what he 


forgot and of what he remembered concerning it; fuppoſitions 


not founded in his acts or expreſſions. It is not very eaſy, in my 


judgment, to find a ſound diſtinction, ſound as obviouſly conſiſtent 
with the ſafety of titles, between the caſe of Addis v. Clement 


and Davis v. Gibbs, if the diſtinction is to reſt only upon ſuch 
| words N poſſeſſed: of or intereſted in,” and yet the former of 
thoſe. caſes does afford 2 diſtinction between that and Piſol v. 
Riccardfon, aimed at by Mr. J. Laurence in Lane v. Lord 
| Stanhope, namely, that the words poſſeſſed of” occurred in that 


caſe, and not in Piſtol v. Riccardfon ; and authority has certaiuly 
laid ſtreſs upon the diſtinction. Let it cannot be denied that 


theſe words are very frequently, if improperly, uſed as to 8 
hold as well as leaſehold : and if thoſe words follow exprefſions- 
| rated to the rule, are prima facie to be Et to + 8 
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freehold, as * lands, tenements, and hereditaments,” 'are we ſure 
that we are expounding and not conjecturing when we fay 


that the teſtator intended to apply them both to freehold and 


leaſehold, though his limitations are ill adapted to leaſehold pro- 


perty ; and very ill adapted to it if meant to ſecure, as far as may 


be, the enjoyment of it together with freehold. And yet the caſe 


of Addis v. Clement muſt be underſtood to proceed upon the word 


s poſſeſſed; * at leaſt the moſt material reaſoning i in the judgment 
85 proceeds upon it. But the diſtinction between that caſe and Dau 


v. Gibbs, and between that caſe and Piſtol v. Riccardjon, does not 


reſt merely upon ſuch words. The nature of the teſtator's inte. 


; reſt in leaſcholds and in renewable leaſeholds i is very different, and 


The ſomething i is due to the conſideration, whether the property is or 
is not blended in enjoyment. It was argued in Davis v. Gilli, 


that as the teſtatrix had no freehold intereſts except in Kent, and 


_ general deviſe related to Kent, Eſſex, and Bucks, the chittdl 


intereſts in the two latter countries muſt paſs i in order to ſatisfy 
the will: on the other hand it was ſaid, that this clauſe might 


| be ſatisfied by the fee-ſimple in Kenr, and that If the chattel in 


| tereſts paſſed under it, there would be nothing to ſatisfy the word 
4. mortgages” in the laſt clauſe relative to the perſonal eſtate; | 
and the judgment ſeems to have turned upon this. It muſt how- 

ever be obſerved, that though when a will ſpeaks of lands, it 


means lands which the teſtator has at the time of making the 


will, and it will pals thoſe and thoſe only; yet when it ſpeaks of 
perſonalty, it will paſs ſuch as the teſtator ſhall have at the time 


of his death, though he had. it not at the time he made his wil. 


| It ſeems ſingular to inſiſt that the words' 25 mortgages and cre- 
dits“ in that reſiduary clauſe as to the perſonal eſtate, neceſlarily 
| meant the mortgage for years, and the extended intereſt which 
the teſtator had at the time of making his will; when it muſt be 


admitted that if before his death he had patted with them and ac- 


quired others, the words would have paſſed- ſuch vchers: though 


| he had acquired them after he made his will. And it is difficult 


EC wi admit the conſiſtency of that reaſoning, which ſays that the 


lands in Kent, Efex, and Bucks,” are all ſatisſied by 


5 5 Te in Kent only, though he had a viorigge. in Hen and an 


Extended intereſt in lands in Bucks, and yet at the ſame time in- 
gits that mortgage and extended intereſt are neceſſary to ſatisfy 
-  - the words mortgages and credits”, in the reſiduary clauſe 
" would have their ans 11 the teſtator had beforg bis 


death 


— 
- 
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geh any other, and had not at his death that very mortgage or 
that very extended intereſt. The argument ſeems to treat a ge- 
neral reſiduary clauſe containing an enumeration of particulars, 
as if it operated only as a ſpecific! bequeſt of ſuch particulars of 


_ anſwering in deſcription to the particulars enumerated ; though 1 it 


nous operate upon thoſe alſo which he ſhould afterwards ac- 


unneceſſary becauſe all perſonal eſtate is given, Is added, the teſtator 


viele came to very ſtrong deciſions in favour of the rule | in Rofe 
v. Barilett, and conſidered it at leaſt as a rule not to be departed 


came the caſe of Lowther v. Cavend. iſh, which appears to me to 


believe that Lord Northington ever made uſe of the expreſſions 
reſpecting Roſe v. Bartlett, which are there attributed to him. 
We all know that he was poſſeſſed of great law learning and a 
$ very manly mind; and I cannot but think that he would rather 


it with a degree of ſcorn, and by introducing diſtinQions calcu- 


which Lord Northington put the caſe was, that it was the obvi- 


with exceptions, ought to go accordingly, | That caſe therefore is 
to de conſidered as a caſe of exception from the. genetal rule. In 
Tuner v. Hiſter,” Mr. Baron Eyre, then firting for Lord The, 
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| perfonalty as the teſtator had at the time of making the will, 


enumerates ſome particulars which he has, and many which he has 
not, and arguments, drawn from intention founded u upon the terms 
occurring in ſuch enumerations are not perhaps of all arguments 
the moſt ſatisfactory, if in truth they are not the leaſt ſo. In the 
caſes of K. notsford v. Gardner, a nd Chapman v. Hart, Lord Hard- | 


from without demonſtration plain of the intent of the teſtator: 
and when we recollect how thoroughly Lord Hardwicke was 
verſed both in law and equity, it is not to be ſuppoſed that he was 
ignorant either of Audit v. Clement or Davis v. Gibbs, Next 


be very looſely reported by Ambler; and I am not diſpoſed to 


lated to diſturb the Judgments of his predeceſſors and remove the | 
| landmarks of the law. But be that as it may, the point on | 


- ous: intention, of the teſtator that one of bis! name ſhould take all 
bis eſtates in one county and another! in another county; : that his 
general primary intention was to make one great Cumberland i man, . 
and one great York/hire man, and that the property in each county, 


Vas ok opinion, that by the word „ tithes, “ attending to the n- 
Tate we the, n interelt in them, and een what he 
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| 'quire and have at his death. In fact it muſt often happen 7 
. all perſonal eſtate i is given, and an enumeration of particulars, 


have denied the Fale altogether, than have ſet it afloat by treating i 
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might think about them, both the freehold and leaſehold tithes gf 
the teſtator might pals. Ia coming to that deciſion, however, he 
lays hold of particular circumſtances in the caſe, ſuch as the perpe- 


tual inte reſt ! in the renewal, but he does not at all deny the general 


rule i in Noſe v. Bartlett, or ſay that it is to be no longer conſidered 


| a8 an authority in the law. Whether that deciſion be altogether 


ſatisfaQory [ will not preſume to ſay; but thus much J may ob- 
ſerve, that 1 ſhould. have had conſiderable difficulties i in the cafe. 
and ſitting as a judge i in a court of equity, I ſhould have felt my. 


| ſelf ck relieved in being able, in conformity to its practice, and 


5 | ut of reſpect to the deciſion of judges and courts in former times, 
40 have aſked the opinion of a modern court of law on the ſubjecd. 


his was followed by the caſe of 12 72 v. Riccardſn, which ap- 
| Pears. to me to be A caſe of great authority. Lord Mansfeld was 
very unwilling to come to the deciſion which he ultimately made; 


the caſe was twice argued before bim. It: has been ſuppoſed in- 


deed that his Lordſhip was not aware of the caſe of Addis v. Cle- 
| ment. Wbether his Lordſhip would have come to a different 


15 determination kd the caſe of Addis v. Clement been cited, or 


whether any diſtinction ft ſatisfactory as to be conſidently acted 
upon is to be found between the two caſes, Ido not feel myſelf | 


bound to examine ; but it does not appear to me that any very 


| uſeful purpoſe would have been ſerved by a contrary: deciſion, « con- 


ſidering how ſhort a time even in that caſe the freehold and leaſe- 
hold eſtates would probably have gone together. In all the caſes, or 


7 almoſt all of them, the teſtator has had an intention imputed to him 


8 that his freehold and leaſehold, eſtates ſhould be kept together, and 
this bas been imputed in caſes where the will appears to have been 
Kilfully and artificially drawn, Is 1 it poſſible if a teſtator had dil- 


cloſed ſuch an ivtention to his man of buſineſs, that he would 
have ſo inadequately expreſſed that intention as to uſe the terms 


| occurring in-this caſe, and i in many of the other decided caſes? l 
_ hardly ſay that i in any one of them there i is an attempt by words 
Þ | or limitations to make the leaſehold go together with the freehold 


as far as the rules of law and equity will admit, that i ie, to Fender 
the leaſehold inalienable titl about the ſame time at which a reco- 


very can be ſuffered of the freehold. Why are we to be anxious 
5 40 impute an intention which, the teſtator, if he entertained, has 
| ny __ in terms s ſo little calculated to "irs. it effect, that the 
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together ſhort of the extent in which it is imputed to bim! ? The 
mode of limiting them ſo that they may go together is familiar to 
erery man of buſineſs; that mode is not purſued in any of the 
caſes J have met with; yet in all thoſe caſes the wills are ably and 
artificially drawn: the inference may be thought to be that the in- 
tention had not occurred either to the teſtators or their mea of 
buſineſs. The caſe of Lane v. Lord Stanbope, however, furniſhes a 


and leaſehold parts were ſo blended that they were incapable of 
being diſtinguiſhed, and they had been enjoyed together from time 
immemorial. They had been demiſed as one term under a rent 
| reſerved to the leſſor and his heirs, This reſervation is a fact from 
which we may infer that the teſtatdr thought the whole his in- 


[ 


heritance : it is not a caſe in which we are conjecturing about his 
2 thoughts without acts upon | his part to ſerve as the grounds of con- 
jecture. The premiſes were alſo held with a right of renewal. 

| The firſt taker of the real eſtate was alſo the reſiduary legatee of 
the leaſehold eſtate: if therefore the teſtator did not intend that the 


ſpecial intent, namely, that the firſt taker ſhould have an eſtate for 
le in the freehold part, and under the reſiduary clauſe an abſolute 


quence might have ariſen, that when the firſt taker died there would 


got over; and if! it could not be done i in any other way, ſo many 
acres muſt have been ſet apart, (according to the rule of equity) for 
the freehold intereſt, and fo many for the leaſehold. The diffi- 


the intention of the teſtator that, the whole ſhould paſs together, i in 
à caſe where he had deviſed. the farm as a farm. In truth the de- 


compoſed of theſe different parts, is perhaps as ſound a ground for 


intent of the teſtator that the frechold and leaſehold ſhould go to- 
gether, how imperfectly was that ſecured i in this very caſe? If the 
firſt taker for life of the freebold, and who was iatitled to the leaſer 
hold, either for life by virtue. of the limitations, or abſolutely as 


* by 
; 8 1 


principle upon which I am diſpoſed to decide the preſent, becauſe 
it profeſſes to proceed upon the intent. In that caſe the freehold 


freehold and leaſehold ſhould go together, he muſt have had this 


Intereſt in the leaſehold part; From which circumſtance this conſe- 


' have been a ſeparation of the different parts of a farm ſtated to be 
ineapable of being diſtinguiſhed. That. difficulty muſt have been 


culty however was thought to afford a Kong ground for inferring 


viſe of a farm as one entire thing, where the teſtator had a farm 


5 reſiduary legatee, had. aſon who, had come into exiſtence and con- 
inued 1 in it but for a moment, the intended union | of * | 
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_ circumſtances from whence the intention was collected. It is fuf- 
| ficient to ſay that no ſuch circumſtances occur in this caſe.” Beſides, 
the teſtator has uſed the words © meſſuages” and hereditaments” in 


- the. remainder man. If the teſtator had any intention upon the 


and ſkill abundantly competent to ſecure the execution of the 
poſſihle to aſſert that ſuch an intention is in any reaſonable degree 


2 manifeſtly appeared not to be the intention of the teſtator to pals 
: the freeholds only: : but it was admitted that if the caſe had been 


6 been inferred upon the rule of law. The caſe of Lane v. Lord 


could ſtate. The rule in Roſe V. Bartlett 1 is a rule which has been 
acknowledged for ages, and upon which I ſhall act until I am in- 


Till 1 ſhall be fo informed I ſhall "ſubſtantially regard It in judg- 
ment, for I think it better to overrule it all together, which I muſt 
not do, than to deny to. it its effect upon grounds which do not 


tion. 2 


ſtood che rule of law laid down in Roſe v. Bartlett to be a rule of 
property not to be ſhaken ; and TI have often heard it cited and 
| recogniſed. It is a rule founded on intention; and therefore in 
the caſes cited the judges have proceeded on intention, and where 
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would have been inſtantly ſevered between his adminiſtrator and 


ſubjeQs the careleſſneſs of the perſon who framed his will, had 
left it expoſed to immediate diſappointment, and yet the general 
tenor of the will beſpeaks legal {kill in the perſon who penned it, 


teſtator's purpoſe, if he really meant to keep the freehold and leaſe. | 
hold together as long as the law would allow. It is utterly im- 


effected by the terms of that will. The caſe of Roſe v. Bartlett, 
however, was thought not to apply. becauſe i it was conceived that 


ſimilar in terms to Roſe v. Bartlett, the fame intention would have 


Stanhope was decided on its own circumſtances ; but this caſe not 
only has none of thoſe circumſtances, but is as different in circum- 
ſtances of fact from Lane v. Lord Stanhope as any which ingenuityß 


formed by the higheſt authority that I am no longer to regard i. 


completely BRAY we mind as ſoles and ſafe ri of diſtine- 


HEATH ]. The caſe ks Vu fo fully diſcuſſed by my Lord, 
that I ſhall ſtate my reaſons very ſhortly. I have always under- 


they could colle& that the intention of the teſtator was that- both 
freehold and leaſehold ſhould pals, they have ſo determined. Thus 
the caſes of Addis v. Clement, Turner v. Hit ler, and Lane v. Lord 
Stanbope, whether well or ill decided, have all proceeded on ſpecial | 


the ſame ſenſe ; and it is therefore to be inferred, that by the word 
« meſſuages” 25 be could mean n thoſe meſſuages only which were he- 
; TD Eo ne Roe  reditaments 
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reditaments. In fome places he ſays © meſſuages lands tenements 
and hereditaments,” but in e he vos M weſſusges and other 


heredita ments. 


RookE J. My o opinion is 8 on the ile of Roſe v. Bart- 


btt; which I conſider as a rule of property not to be ſhaken. The 
caſes cited in oppoſition to the rule have all admitted i it, but have 
proceeded on ſpecial circumitances. With reſpect to the rule it- 
ſelf Lord Hardwicke expreſsly ſaid that it was not to be departed 
from, and Lord Mansfield held the ſame doctrine. I cannot agree 
that the rule- has been ſo far ſhaken that the onus is to be thrown on 


the perſonal repreſentative of ſhewing that the leaſeholds are not in- 


tended to pals: : on the contrary I think that the leaſcholds muſt be 


taken not to paſs unleſs ſpecial circumſtances can be ſhewn clearly 


: demonſtrative of a contrary intent; and no ſuch circumſtances are 
to be found in this caſe. 


CHAMBRE J. Whether we argue this caſe upon the rule in Riſe 
v. Bartlett, or upon the intention of the teſtator, we muſt come to- 


the ſame concluſion. | The rule laid down in Roſe v. Bartlett is 
no ſo fully eſtabliſhed that all the courts of juſtice are bound to 

conform to it: it has been conſidered as in force from the time of 
Charles the Firſt to the preſent period, and has been recognized by 


the higheſt authority. With reſpect to the intent of the teſtator, 


| this caſe abounds with pregnant circumſtances to ſhew that he did 
| not n mean to include the leaſeholds i in the general deviſe. 


The ng certificate was ſent to the Lord chunt hör t 


We have heard this caſe argued by counſel, and attending to the 


2 3 of the wilt of the teſtator Beilby Thompſon, We are of opi- 


nion that the leaſehold houſes and premiſes in Middleſex and Surrey 


ou” not 1 py the 2 15 deviſe ſtated in this queſtion, 
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| London after this term. 
fered pleaded within the time he originally had to plead-in, and 


0 plead is no waver of that right, except in caſes where the order 
being obtained on the terms of pleading iſſuably and taking ſhort 
notice of trial for 0s or Middle Jew. by changing the, venue a 
trial would be loſt (a). | 


to Tidd's Pr. 364. ed. 1. 528. ed. 2. toſhew that merely taking out a 
ſummons for further time to plead is no waver of the Defendant's 


the venue ought to apply before he does any thing to ſhew that 


Defendant by taking . out a ſummons had accepted the venue 
as laid. 


within his recolleCtion i in practice, and that parties were never held 
to wave their right to change the venue unleſs where they ex- 


F 
5 1 Rule abſolute 
OW” > 
(a) In bort of this . ſee e v. Cer, 7 TR: 698, and the caſes these 1 
eg in the note, | oF 
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WIILs oN v. Harris. 


T HE Defendant in this caſe took out a ſummons for a month}; 
time to plead on the 14th of November, and ſerved it on the 
Plaintiff” s attorney; on the next day it was returned indorſed 
with the Plaintiff's conſent for a week's further time, on the terms 
of the Defendant pleading ifluably, rejoining gratis, and taking 
ſhort notice of trial for the adjournment day at the ſittings in 
The Defendant not liking the terms of. 


did not accept the conſent for further time or go before a judge 
upon the ſummons. On the 1 5th he obtained a rule 2% for changing 
the venue; and Lens Serjt. in ſupport of chat rule now referred 


right to apply to change the venue, inaſmuch as an order for time 


\ 


Shepherd Serjt. contra inſiſted that the party who! moves to change 


he means to proceed in the county where it is laid, and that the 


* 


CUAMBRE 5 obſerved. that this kind F” PRs had often occurred 


preſsly accepted the terms offered. He added, that the let had 
lately been ſo decided in the Court of Exchequer. | 


FT he reſt of the Court were of the lame opinion, 


—_— 
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-BLATEY v. Dixon and Others. 


asus. The firſt Count of the declaration ſtated “ that on 


e. at Fc. in conſideration that the Plaintiff at the ſpecial i in- 
ſtance and requeſt of the Defendants had received and taken on 


board a icertain ſhip or veſſel of him the Plaintiff divers goods 
_ wares, and merchandiſe to wit a two-wheeled carriage and har- 
neſs to be carried on board the ſaid ſhip or veſſel from the port of 


ey the De- 
London to parts beyond the ſeas to wit to Surinam th y De- 3 


fendants undertook and then and there faithfully promiſed the 
Plaintiff to pay him the money due to him for freight and carriage 
of the ſame on the delivery of the bill of lading thereof to them; 
that the bill of lading thereof was afterwards to wit on the ſame day 
and year aforeſaid delivered to them to wit at Fc. and by reaſon 
thereof the Defendants then and there became liable to pay to the 
Plaintiff a large ſum of money to wit the ſum of 201. for the ſaid: 
freight and carriage of the ſaid goods Ow and. merchandiſe 
whereof they the Defendants had- notice. 8 WG other 


counts i in indebitatus afſumpfit. 

The Defendants demurred ſpecially 1 to the firſt count, and aſſi gned 
i cauſes * that the Plaintiff had not in and by his ſaid firſt count 
averred nor doth it thereby appear that any ſum of money was at 
any time due to the plaintiff for freight or carriage of the ſaid 
goods wares or merchandiſe in that count mentioned, and that it 
does not appear in or by the ſaid firſt count of the ſaid declaration 


that the ſaid PlaintHf « ever carried the ſaid goods wares and mer- 
chandiſe from the port of London aforeſaid, and that the ſaid firſt 
count of the declaration aforeſaid is in various other reſpects i in- 
| ſufficient uncertain inconcluſive and informal. 1 There was: alſo a 
general demurrer to the other counts. 8 5 

Bayley Serjt. in ſupport of the demurrer. The 3 on the 
face of this firſt count is to pay on the delivery of the bill of lading 
the money due for freight and carriage ; unleſs therefore ſome- 
thing was due for freight and carriage at the time of the delivery 
| of the bill of lading the Defendants have made no promiſe to pay 
any thing. Now according to the general rule of law nothing is 
due for fight until the ſhip has arrived, and it does not appear 

from this firft count that the ſhip had ever quitted the port of 
| ws. k if ne was any WE taking this caſe out of the 
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„8 ee Ke it ſhould 1175 b ſpecially ſlated. It is impoſſible 
— for the Plaintiff to contend that the concluding words « and by. 


cer | 
1 + reaſon thereof the Defendants became, liable to pay a. large ſum of 

LXON. | 
| - and Others. money to wit 201. for the ſaid freight and carriage Oc. can 
e pig amount to an averment of any ſuch ſtipulation, for theſe words 


only ſtate a- concluſion of law, and unleſs that concluſion be war. 
: ranted by the premiſes it muſt fall to the ground. Thus i in Ruſh. 
ion v. Aſpinall, Doug, 679. where no demand on the acceptor was 
alleged in an action againſt the indorſer of a bill of exchange, 
| Lord Mans field ſaid, « the. promiſe alleged to have been made by 
«the Defendant is an inference of law and the declaration does not 
, contain premiſes from which ſuch an inference can be drawn” 
With Toner to the. demurrer to the other. counts It cannot be ſup: 
"008 | „ . | 
* Shepherd Serie, contr'; «x 1 that me 1 
Vill net cure the defect in the declaration if there be any. But 
| - although freight is not in general payable until the arrival of the 
8 5 goods, yet by ſpecial contract it may be made payable at any other 
period. In point of fact i it is always cuſtomary i in the carriage. of 
- goods to. India to contract for. payment of the freight previous to 
. the failing « of the ſhip. Here the Deſendants have promiſed to a 
pay the money due for freight at the time of the delivery of the 
5 bill of lading, and i it is matter of evidence whether any thing were 
V for freight at that time or not. If the Plaintiff. prove at the 
trial that the Defendants contracted to pay the freight on the de- 
livery. of the bill of lading, t that will 5 eſtabliſh that the 
freight was then due. HSE | 5 
Lord EL Doy Ch. T It i is very dear what the. parties meant to 
date on this, record. The: Plaintiff was to convey a carriage of the 
efendants to Surinam; at which Place, according to the general 
obs of law, che · freight would become: due. But as it might. hap- 
e that the Plaintiff might find. no one at Surinam to pay the 
pz freight, he contracts to have it paid ab ante. | What difficulty there 
e 5 5 could have been in ſtating this contract upon the record 1 cannot 
„ conceive; but the-ſtrong. inclination of my opinion is, that . it is not 
1 :Hated upon the firſt count of this declaration. If the Plaintiff 
mameant to ſay that the Defendants undertock. to pay for freight and 
CES carriage of the goods on the delivery of the bill of lading, . though | 
nnn money ſhould be then due for freight, he ought not to have 
CF promiſe to pay. the money due for freight; if on the other 


* 5 Sand he meant to ſay that the Defendants undertook to pay ſuch 
i) nag Cn ny ea . es . „„ ö 
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ſum nof money as ſhould be due for freight and carriage On the - 1800. 
delivery of the bill of lading, another objection occurs, namely, that | Feser 


5 
i 


he has not averred that any thing was due for freight and carriage 2 
on the delivery of the bill of lading. Nothing could be due and Ochers. 
on the delivery of the bill of lading but by ſpecial contract, for 
primd facie the freight i is not due until-the arrival of the goods (a). 

Though it be true that the Plaintiff is not bound to ſtate all his 
evidence on the face of his declaration, yet he cannot be permitted 

tO explain one contract by another: having declared on a promiſe 

to pay the money due for freiglit on the delivery of the bill of lad- 
ing, he cannot give f in evidence another promiſe to pay the freight 

when the bill of lading ſhould be delivered. 4 EY 

HEATH and Rook Rs. expreſſed themſelves of the ſame opinion. 

| -CrHamBRE J. There could have been no difficulty i in adapting 
«the declaration to the Plaintiff's caſe. By the general rule of law 
_ . both freight and mariners' wages are loſt unleſs the goods are car- 
| ried to the port of delivery. But where a party demands freight 

under any other circumſtances he muſt declare ſpecially. He muſt 
fo ſtate his facts that the Court may ſee on the record that he is 
clearly entitled. The receiving goods on board to be carried 
to a foreign port is a good conſideration to found a promiſe 
to pay the freight immediately. But in this caſe the Plein- 
| iff ſtates a promiſe by the Defendant to pay the money due 
for freight on the delivery of the bill of lading. Two cireum- 
ſtances therefore muſt concur, Firſt, there muſt be ſomething due 
for freight; ſecondly, 1 there muſt be a delivery of the bill of lading: 
but with reſpect to the former of theſe the Plaintiff has not, ſtated 
any ſpecial manner in which any thing has become due for freight. 
Jam therefore: clearly of opinion that the firſt count of this declara- 
tion is bad. Perhaps the count is, informal in other reſpects; 
though it is not neceſſary to pur ue the Objections. In ſtating a 
promiſe to pay the money due for freigbt, the Plaintiff has not 
ſpecified any particular ſum, or averred that the Defendants pro- 
miſed to pay what was reaſonably due; but has merely inſerted 
*the ſum in his ſtatement of the general inference .of law, at the 
concluſion of his declaration. 3 3 Boe 
TC Judgment for the E is on the firſt count, 
EDS and for the Plaintiff on the ather e counts 67. 


Br 1 8 es | "eo pay © onto 88 847 out of hs Es "2 gg 5 
rot attach, until the ſhip has broken ground. a ſhip?” On on a/ump/it and verdift for the 
| "Curling v. Long, ante, vol. 1. p. 6344. Plaintiffs, the Defendant moved in arreſt of 


(8) In. Cho/e and. Another v. Lowering, | judgment, for that it did not appear that any 
Ty. 220. the Plaintiffs declared - upon a | freight was due out of which the money was 


Piomiſe made by Defendant tothe Plaintiffs, .1 to 50 W and 10 b was held good. 
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We. ab. bos ex de. Bannz1zLD and Others + v. Wer ron. 


8 Deriſe «0 1 TI 1 8 1 of this action before Tod Eldon Ch. 4. at the 
.. e * Sittings after laſt Trinity term, a verdict was found for the 


heirs and aſ- 


„ 3 Plaintiff, ſubject to the opinion of the Court, upon a caſe which 


E ſtated in ſubſtance as follows: 
ing 3 . Taylor being ſeiſed 1 in fee of the premiſes i in 8 which 
or children 


lawful iſſue were copyhold, and having previouſly ſurrendered the ſame to 
: . the uſes of his will, on the 18th of May 1761 deviſed as follows: 


living at the 


; ee e J give deviſe and bequeath unto. my wife Phebe Taylor all my 


Þ: we 2-0 and freehold copyhold and leaſehold meſſuages tenements hereditaments 
Held that and premiſes with their appurtenances: hereſoever ſituate for and 


the deviſe in 


dee to f. 0. during her natural life”; after ſeveral bequeſts of perſonal property, 


- - trained by 


Cs | he proceeded as follows: And from and after the deceaſe of my 


5 or 4 Laid wife I give deviſe ad bequeath all my faid freehold premiſes 


that the together with my {aid leaſehold premiſes {charged and chargeable 


ens Nevertheleſs as aforeſaid) unto my friend Francis Barnfield his heirs 


- cutory de- 


wil, after payment and ſatisfaction of the ſaid bond debt to permit and 
ſuffer my ſaid ſon; John Taylor to have receive and take the rents 
iſſues and profits thereof to and for his own ule and benefit for and 


heirs. and from and after the deceaſe of my ſaid wife as aforeſaid 
1 give deviſe and bequeath all my ſaid copyhold meſſuages and pre- 


ful iſſue of her body living at the time of her death then I give devi iſe 
and bequeath all the ſaid copyhold premiſes chargeable as aforeſaid 
unto: the ſaid Francis Barnfield and his heirs upon truſt neverthe- 
NS NCR _ theleſs by and out of the rents and profits thereof to keep the ſaid pre- 
. „„ 1 rg miſes in good and ſubſtantial repair as occaſion ſhall be or require and 
̃Ejñ petmit and ſuffer my ſaid ſon. Jobs Tc 2lor to have receive 
N 2 and take the reſt and reſidue of the rents iſſues and profits of the 
aid copyhold: premiſes to and for his own uſe and benefit for and 


- 
— 


„ and charging the ſaid premiſes with an annuity ſecured by bond 


2 good exe- executors. and adminiſtrators, upon truſt nevertheleſs from and 


during his natural life, and from and immediately after his deceaſe 
a then upon truſt to and for all and every the ſons and daughters of 
the body of my ſaid ſon Jobn 7 aylor lawfully. ifſuing and their 


miſes (charged and chargeable nevertheleſs as aforeſaid) unto my | 
Daughter Suſannah Saunders her heirs and Mus for even but i if ' 


my faid daughter ſhall happen to dic leaving nd child or children lau- 


an. * 85 125 and 1 and after his deceaſe then upon 
| | 1 BY traſt 


IN THE FORTY-FIRST YEAR OF GEORGE If, © ang 
eruſt to and- for all and every the ſons and daughters of the body of 1800. 
my ſaid ſon lawfully ifuing and their heirs and _ want of ſuch Fa 
iſſue then upon truſt for my right heirs for ever.” The teſtator Baznriern 
and Qthers 
George Taylor afterwards died ſeiſed of the premiſes, without alter⸗ „ . 
ing his will, and upon the 21ſt May 1770 his daughter Suſannah NN 
Saunders was admitted to the premiſes to hold to her and the iſſue 
of her body lawfully begotten: in reverſion expeQant upon the 
death of the ſaid Phebe Taylor, and at the ſame court at which Es 4 
the ſaid Suſannah Saunders was fo admitted in reverſion, the faid | 
Phebe Taylor and Suſannah Saunders together with her huſband 
Conſtable 8 Saunders duly ſuffered a recovery according to the cuſ- 
tom of the ſaid manor, to the uſe of the ſaid Phebe Taylor for 
life, with remainder in fee to the ſaid Suſannab Saunders; who 
were feverally admitted accordingly. The ſaid Phebe 7 aylor died 
in March 1786 in the lifetime of Szſannab Saunders who ſurvived 
her huſband the ſaid Conſtable Saunders and afterwards intermarried 
with the Defendant Humphrey Wetton, The faid & uſannah Wetton 
{formerly Saunders) died about 11th December 1799. leaving no 
lawful iſſue of her body then living, having firſt ſurrendered the 
premiſes to the uſes of her will, and having alſo afterwards made her 
will or teſtamentary writing of appointment and thereby given the 
premiſes to her huſband the Defendant and Henry Taylor in truſt as 
mentioned in her will; and the Defendant and the ſaid Henry Taylor 
were afterwards ad mitted to the ſame accordingly. Francis Barnfield 
the deviſee in truſt i in the will of the ſaid George Taylar died on the 
18th April 1763, leaving the leflors of the Plaintiff his only ſons and 
heirs at law according to the cuſtom of the manor him ſurviving, 
who were thereupon admitted to the premiſes in. queſtion in fee 
at the will of the lord. The queſtion for the opinion of the Court 
Was, Whether the Plaintiff under 1 circumſtances ſtated was. en- 
titled to recover? 7 | 
Bel Serjt. for the Plaintiffs The queſtion 1 Whether. the a 
| with over to Francis Barnfield be. a good executory deviſe? and 
this will depend upon another queſtion, Whether the previous 
deviſe to Suſannah be an eſtate i in fee? for if that be an eſtate in 
fee, the deviſe over is an executory deviſe or nothing. The limit- 
ation © to; SHjj/b Saunders, her heirs and affigns for ever,” 
Prumd facie. imports.a fee, and if it had been intended by the teſ- 
tator that the words immediately following, ſhould reſtrain that | £ 
eſtate to an eſtate tail, he would not have confined the failure of 1 „ 
| Yue to the t time of her death. In Pelli v. Brown,' Cro. Fac. Sgo. - 
Vai, U = A OUT 4 „ che 


1800. 


— . 


Doe dem. 
BAaNTIEI # 
'and O ther 
WU. 
Werrox. 


their iſſue. Having limited an eſtate to the ſon and his children, 


1 meſſuage to Thomaſin his daughter, then eight years old, and her 
- heirs, and if ſhe died before ſhe attained the age of ſixteen years 


- CASES IN MICHABLMAS TERM 


thi deviſe was to Thomas and his heirs in perpetuum, and if 7 homas 
died without iſſue living William his brother, that then 77ill;on 
ſhould have the lands to him his heirs and alligns for ever; and it 
was reſolved that Thomas took an eſtate in fee and not in tail; for 
the limitation reſpecting iſſue was not abſolute and indefinite when- 
ſoever he died without iſſue, but with a contingency, if he died 
without iſſue living Milliam. So in 1 Roll. Abr. 835. pl. 4. where 
there was a deviſe of lands to B. in fee, and of other lands to C. in 
fee, ſubject to a proviſo that if either died before they were mar- 
ried or before twenty. one and without iſſue, then the eſtate of him 
10 gying ſhould go to the ſurvivor, it was held that each took an 
eſtate | in fee, with an executory deviſe over to the ſurvivor for 
life. To the ſame effect is Gulliver v. Wicket, 1 Wilſon, 10s ; and 
the caſes of Porter v. Bradley, 3 * Rep. 143. and Roe d. Shears 
v. Jeffery, 7 T. Rep. 589. are in point. Beſides, the word 
Fe aſſigns” would never have been inſerted in the former part of 
this deviſe, if the teſtator had intended that the word“ heirs“ 
ſhould denote ſpecial heirs; an eftate-tail not t being in its nature 
—_—_— I... 
Clayton Serit.. Long d, Thou be rf words of this limitation 
import a fee, they are ſo controuled by thoſe which follow that 
S. Saunders could only take an eſtate tail. It appears to have been 
the general intent of the teſtator to provide for his two children and 


he proceeds to give the eſtate in queſtion to his daughter and her 
children. Now if the deviſe be conſtrued ſtrictly, the conſequence 
muſt be, that if all the children of S. Saunders ſhould: die before 
her, the eſtate would go over, though ſuch children may have leſt 
children living at the death of S. Saunders. In order therefore to 
effectuate the intent of the teſtator, the Court muſt hold that the 
eſtate would deſcend: to ſuch grandchildren; and this cannot be 
done without giving S. Saunders an eſtate-tail, This circumſtance 
diſtinguiſhes the caſe from Porter. v. Brauley and Doe v. Yefſery, in 
which the intent of the teſtator ſeems to have been in favour of a fee. 
In Clatch's caſe, Dyer, 350. b. 1 Rol, Abr. 839. Pl. 3. S. C. *one 
deviſed a meſſuage to Alice his daughter and her heirs, and another 


living Alice, then he willed that Alice ſhould have Bomafin's 
 thare to' 7 her and her Berks; ; and if Alice fed 1 no iſſue living 
OO a id do leh 4 e 8 


* 
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berton Ch. J. in Holmes v. Meynell, Sir T. Jones, We 3. obſerves that 


heirs and aſſigns for ever, . G. was held to take only an eſtate- 


it to be a contingent remainder, 
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Thema in, that Thojiafn + ſhould have and enjoy Alice s ſhare to her 1800. 


and her heirs; and if both daughters ſhould die having 1 no iſſue, 5 

deviſe over to F S. and his heirs : and it was held (a) that the 1 D 

daughter took an eſtate- tail, and not a fee on a contingent ſubſe- v. 
WrETTON, 


quent.“ This caſe comes very near the preſent, and though Pem- 


— 


« he had heard great opinions that it was not law,” yet it has never 
been expreſsly denied. A very ſtrong authority for the conſtruc- 
tion for which I am contending is Morgan v. Griffith, Cowp. 234. 
where the teſtator having deviſed to 7. G. for and during his na- 
tural life and after his deceaſe to his right and lawful heirs and 
aſſigns for ever, and for want of ſuch lawful heirs to T. ZE. his 


rail, It has been a general rule ever ſince the caſe of Euddington v. 
Lime, 1 Salk. 224. 1 Ld. Ray. 203. S. C. that the Court will not 
conſtrue a limitation to be an executory deviſe, if they can conſtr ue 


Lord EL DON Ch. J. This caſe has on the part of the Defendant 
been put upon the only ground on which it was capable of being 
put, vis. that it was the manifeſt intention of the teſtator, that the 
property in queſtion ſhould go to the iſſue of S. Saunders. Some 
principles may be taken as quite clear. If this be a good executory 
deviſe a recovery will not bar it, and it is equally true that the 
courts always endeavour to conſtrue a limitation a contingent re- 

- mainder*rather than an executory deviſe. The policy of the latter 
rule is founded on the very circumſtance that an executory deviſe - 
cannot be barred. After giving the eſtate to 5. Saunders her heirs 

and aff igns for ever, the teſtator proceeds to limit it over to . Taylor 

in the following terms: © But if my faid daughter {hall happen 

to die leaving no child or children lawful iſſue of her body living 

at the time of her death then Sc.“ Now F. Taylor to whom the 
eſtate is here given certainly was a relation of S. Saunders, and if 

the deviſe had been * if my daughter ſhall die without heirs”, 

a8 J. Taylor was the next heir to 5. Saunders after her own 


children, it would have ſhewn that the teſtator by the word © heirs” 


meant heirs of the body, becauſe F. Saunders could not die without 


heirs ſo long as J. Taylor exiſted, On ſimilar grounds Clatch's e 
caſe may have been decided. It was impoſſible. that the ſecond 


Umitation to Ho n ſhould ever take place if Alice took an eſtate TENT 
} (7, #51 e 
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in fee by th e firſt limitation. For the eſtate being limited to Alie 
and her heirs, if lice died without children living Thomaſy 
'Thomajin the ſiſter would take as heir general of Alice: when 

| therefore the teſtator ſays, * if Alice die without iſſue living T bo- 


min, the latter words circumſcribe the former, and ſhew thy 
by the word © heirs” muſt. be intended 60 iſſue . It is probable 


3 however that this caſe wag determined 1 upon the laſt limitation, TT 


both daughters ſhall die having no iſſue deviſe aver to J. S. 1; 
bas been argued 1 in this caſe, that it was manifeſtly the teſtator's 
intention, that the children and grand- -children. of 5. Saunder; 
ſhould be benefited. But however that may be, the queſtion is, 
WW hether the teſtitor intended that the children and grand- -children 


ſhould be benefited by this will or by ſome diſpoſition to be made 
5 by $. Saunders ? If. ſhe had any children living at the time of het 


death, the eſtate being given to her in fee, ſhe would have abun- 
dant power to provide both for children and grand- children. 
Nothing however is given to them by this will; they are merely 


named in the deſcription of the contingency on which the eſtate is 
0 to g9 over. It only remains to be conſidered, whether this limita- 


tion be within the time allowed to executory deviſes; and that it is, 
there can be no doubt. With every inclination to make this a 
contingent remainder, yet unleſs we can conſtrue the deviſe to be 


to Phebe Taylor for life, and in caſe S. Saunders ſhall leave children 


living at her death, then to 8. Saunders in fee, but if not, then to 
her for life, remainder over in fee, we muſt hold it to be an exe- 
.cutory deviſe.” But by the mode of conſtruction to which I have 
alluded S. Saunders would not know at the time when her intereſt 
commenced, whether ſhe was to have a life-ellate or a fee. We are 
bound to hold that the whole fee being given to S. Saunders her 
heirs and. aſſigns in remainder, no. further remainder over can 


be limited upon that fee, and that the eſtate given to the leffor of 


the Plaintiff i is a new fee limited upon a contingency. ; 
HEATH 3 think this caſe clearly falis, within the principles 


| laid down in Pell. v. Brown, and has not been taken out of thoſe 


principles by the arguments which have been-employed. A fee 


Having been given to G. Saunders, the rule that a limitation {hall 


be conſtrued A contingent remainder rather. than an ente 


deviſe cannot apply to the limitation over in this caſe, 


Rook E J. Tam of the lame: opinion, 3 
Cu + 'S am of the lame opinion. 5 0 
| | Aae for the Phinif 
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MiLLER v. Cousins. 


| ne Plaintiff in this caſe having ſigned judgment for want of 
T a plea, the Defendant ſued out a writ of error thereon ; and 
the Plaintiff brought an action on the judgment. The Defend- 
ant then applied to the Court and obtained a rule Ni to ſtay the 
Plaintiff 8 proceedings in the ſecond action, pending the writ of 
error, he giving judgment! in that action, with ſtay of execution, 
and undertaking not to bring a writ of error thereon. 
"Bayley, Serjt. in anſwer to the application, produced an affidavit 
to ſhew that the writ of error was merely for delay, which ſtated 


action on the judgment was brought, alleging * that unleſs that re- 
'to obtain that time and in the end muſt go to gaol and thus the 


any error in the judgment. He cited Law v. Smith, 4 T. R. 
436. 1. (a), where on account of a ſimilar declaration of the De- 
fendant's attorney the Court of King's Bench refuſed to ſtay pro- 
ceedings on the Plaintiff's judgment, pending. a writ of error 
brought by the Defendant. 

Shepherd, Serjt. contra, inſiſted, that it was not a a neceſſary i in- 


there has been an unequivocal declaration of its being merely for 
delay. | 


But 52 Court held the rule 1 {i that where the Defendant 8 


ing at liberty to proceed on the judgment (a). - 


(a) Entwiſtle v. Shepherd, 2 T. R. 78. and 


ae, v. Grant, 5 T. R. 714. See allo. thorities on this point are collected. 


3 


that the Defendant” s attorney had applied to the Plaintiff's attorney 
for ſix months time to pay the money due, and for which the 


queſt was granted the Defendant muſt put himſelf to great expence 


Plaintiff would loſe his money” but never intimated that there was 


ference from this declaration of the Defendant's attorney, that the 
writ of error was brought for delay, and that the Court had always 
held a writ of error a ſtay of proceedings, except in caſes where 


Rule diſcharged. 


1 | Sellas's Prat. 544. ed. 2. 9 the au- : 
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1800. 
—̃ — ; 


Now. 25th. 


If Defend- 
ant's attor- 
ney admitin 
effect, tho? 
not in terms, 
that a writ of 
errror faed 
out by him 
has been 
brought for 

eluy, the 
plaintiff is a: 
liberty to 
proceed oa 
the judg- 
ment. 


attorney has in effect, though not in terms, admitted the writ of 
error to be brought for delay, there the Plaintiff is notwithſtand- 


1800. 


Nov. 25th. 


In an action 
on a policy 
of inſurance, 
with a count 
for money 


had and re- 


ceived, if the 
Defendant 
pay no mo- 
ney into 
court, but 
eſtabliſh as a 
defence that 
the riſk never 
commenced, 


the Plaintiff 


is entitled to 
a verdict for 
the premium, 
though no 
demand of 
premium was 
made by his 
counſel in 
opening the 
caſe. 

In ſach caſe 
neither party 


— 


on his right to recover upon the policy. The defence ſet up was 
8 any direct evidence of fraud, the caſe went to the jury. While 


ö they were deliberating upon their verdict, the counſel for the 
Plaintiff obſerved to his Lordſhip, that in caſe the jury ſhould he 


Defendant. 


is entitled to 


the coſts of 

the 1ſt count, 
but the Plain- 
tiff is entitled 


to the coſts of 


the count on 
- which he 
ſucceeds and 
ſo much of 
the expences 
of the trial as 
were Nnecei=- 
ſarily 10cui- 
red by him 
in ſupport of 
that ccunt. 


allowing the Plaintiff to take a verdict for the premium in caſes of 


mitted to ſet it up; that the Defendant had been depri ved of the 


and that therefore if the Plaintiff were now'permitted to inſiſt upon 
it, he would take advantage of his own wrong: 


for the premium, though to prevent. another action being brought 
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PRENSON Y. LEE. 


L on a policy of inſurance, with a count for money 
had and received. The Defendant paid no money into court, 
At the trial before Lord Eldon, Ch. J. at the Guildhall ſittin ps 


after laſt Eaſter term, the caſe was opened for the Plaintiff merely 


that the ſhip was not ſea-worthy: and upon this point, without 


of opinion that the ſhip was not ſea-worthy, the Plaintiff would be 
entitled to a verdict for a return of premium. The jury having no 
intimation of this claim brought i in their verdict generally for the 


"A rule Ni * having been obtained upon a former day, to enter 
a verdiet for the 9 N neo the count for money had and re- 
ceived, 

Coc fell and Vaughan, Serjts. hiewed cauſe, dad admitted that 
upon inquiry the practice had been found to vary, with reſpect to 


this kind, contending that as no mention bad been made by the 
Flaintiff in the opening of bis caſe reſpe&t ing the return of premium, 
under the apprehenſion that ſuch a claim might prejudice the jury 
againſt him on the principal point, he ought not now to be per- 


opportunity of conteſting the claim by croſs-examining the Plaintiff's 
witneſſes, or producing evidence on his own part to eſtabliſh fraud, 


They cited the 
caſe of 'Ne/bitt v. Whitmore, B. R. E. 40 Ceo: 3. (a) where a caſe 
having been reſerved for the opinion of the Court, in which no 
mention was made reſpecting a return of premium, the Court 
being of opinion with the defendant upon the principal point, did 
not think proper, to direct a verdict to be entered for the Plaintiff 


they ſubjected the Defendant to the terms of paying the premium 
to the Plaintiff on having Judgment entered for himſelf without 


* 


(a) See chis caſe mentioned with a. debe . 1 Eaft. p. 9y. in b ria. Q 
Is | colts. 


. TEE FORTY-FIRST YEAR OF GEORGE in. 

cofts. They alſo ug to Mackenzie v. Duf, Park, In ar. 
3 

Nene L and Bayley 98700 in TIE of the rule ob- 

ſerved, that had they not conſidered it as the conſtant practice for 


the Plaintiff 3 in ſuch caſes to have a verdict on the count for money 
had and Teceived, they ſhould have made the claim at an earlier 


the riſk never has commenced, it is a conſequence of law that the 
plaintiff 1s entitled to a verdict for the return of premium ; that if 
the facts of this caſe had. been ſtated on a ſpecial verdict, the Court 
would. have been bound to enter judgment for the Plaintiff, They 


ante, vol. 1. p. 172. and Hogg v. Horner, Park: Infur. 377. ed. 4. 
to ſhew that the Plaintiff 1 is entitled to a verdict, though the right 
to a return of premium were never. mentioned during the progreſs 


him to pay the premium to the Plaintiff. 


learn whether any or what practice has hitherto prevailed. If any 
practice has prevailed, it will be unneceſſary to enter into the theory 


am entitled to recover ſo much money as the Defendant withholds 


not haye a right to conclude that the latter has been abandoned. 
The Plaintiff has his choice; he has ſtated two demands upon the 
record, and he may inſiſt upon both, or upon one only; if he be 
apprehenſive that ſetting up a claim for the return of premium 


WAR 


without 


PENSON 


period of the cauſe; that whenever che defence ſet up imports that 


cited Burman v. Woodbridge, Dougl. 78 1. and Rothrwell v. Cooke, 


of the cauſe ; ; and relied: on N e/bitt v. Whitmore, where, although 
judgment. was entered for the Defendant, he had. been panel, 


Lord EL DON Ch. J. 4 ll ſtate the 3 e of wy 
opinion. upon this ſubject but before the caſe is ultimately decided 
1 ſhould wiſh to have ſome converſation with Lord Kenyon, and 


of the ſubject. The Plaintiff” s language upon the record i is this; 
Lam entitled to recover as for a total loſs, and if I fail in that 1 


from me contrary to good faith. The language of the Defendant 
is, that he owes nothing upon eithef demand. If the nature of tbe 
defence be ſuch that the Plaintiſf /muſt-neceſarily recover back the 
premium if he fail in his demand upon the underwriters as for a 
total loſs, his counſel need not ſtate a ſingle word to the jury re- 
ſpecting the return of premium. But if the fail ure on the 
greater demand does not nedeſſarily infer a right to recover upon 
the leſſer demand, the queſtion will be, Whether if the Plaintiff's 
counſel- confine himſelf to the former, the Defendant's counſel will 


will prejudice” the jury againſt” him as to bis claim for the total 
205 and therefore ſuffers the cauſe 1 to proceed to its concluſion 
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5 ject, they may conduct themſelves accordingly ; but ſuppoſing no 
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Auſion of the trial, had then deſired leave to go into evidence of 


21 5—218. and finally ſettled in Chapman 


KI evidence on their own part, to rebut the demand for 2 


which had never been made? If it was my duty to have ſtated to 
the jury, that if they found the ſhip not ſea-worthy they mult pive 
the Plaintiff a verdict for the premium, on the count for money 


caſes as they pleaſe gradatim et ſeriatim. I do not conceive that 
of inſurance; it muſt be decided with reference to all other caſes 
vall; but if it be yet unſettled, I think the Plaintiff qught to be 
bound by his opening. 


no reaſon why the Defendant ſhould complain of ſurprize, for the 
common and' — praQtice is daten notice to him. 


* 
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eu ſaying one word about the premium, W is the Defend. 
ant's counſel to act? If there be any ſettled practice upon the ſub 


ſettled practice to exiſt, they will have loſt the opportunity 
of croſs-examining the Plaintiff's witneſſes, as well as of pro. 


return of premium. Does the defence eſtabliſhed in this caſe 
neceſſarily infer a right to a return of premium ? certainly not, if 
groſs fraud would: have been an anſwer (a). Primd facie the 
Plaintiff's counſel had nothing to to do but to make the demand, 
but if groſs fraud had been ſhewn, it will not be admitted wa 
they could have ſucceeded upon that demand : and the queſtion is, 
Whether it was neceſſary for the Defendant to combat a claim 


had and received, I do not think that the mere circumſtance of 
this verdict being found generally for the Defendant ought to con- 
clude the Plaintiff, But if groſs fraud be a material ingredient in 
ſumming up where à return of premium is demanded, though! 
will not take upon me to ſay that actual fraud was proved in this 
caſe; yet I ſhall not have done my duty in not ſtating to the jury 
that there were circumſtances very material for their conſideration, 
and that if they amounted on their judgment to groſs fraud, that 
would overthrow the claim for a return of premium. Suppoſe the 

Defendant's counſel, upon the demand being ſet up at the con- 


fraud; could it have been refuſed? The inconvenience will be 
extreme if the Plaintiff's counſel can be permitted to open as many 


this caſe can be decided merely with reference to actions on policies 
in which ſeveral demands can be made under the different counts 


in the declaration. If the practice is already ſettled it muſt pre- 


HEATH J. If the practice upon 1 bed be ſettled, I ſee 


3 v. Frafr, B.R. Trin. 33 Geo. Jo 
Park, Infur. 218. 
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Rook E, J. I ſhall yield to the practice whatever it may turn 
out to be. But on principle, it appears to me, that it would be at- 

tend ed with great inconvenience, if the Plaintiff were ſuffered to 
take a verdict in caſes of this kind. I think that the Plaintiff ought 
to make a full diſcloſure of his caſe to the jury: the jury only 
have power to give a verdict for the return of premium; the Court 
cannot order it. Suppole the Plaintiff were to admit that the ſhip. 
was not ſea-worthy, the Court could not refer the caſe to the pro- 
thonotary to aſcertain the premium. The Defendant may go into 
evidence of fraud ; and if the demand be capable of being rebutted 
it ſhould. have been ſtated to the j Jury.. | 

CHAMBRE J. In practice great indulgence is awed to the 
counſel in caſes. of this ſort. Some inconvenience may perhaps 
ariſe from not ſtating the whole caſe to the j jury in the opening; 
but juſtice i is often better obtained by not holding the counſel too 
ſtrictly to the ſtatement i in the opening. On the part of the Plain- 


tended to prevent the Plaintiff from recovering the premium he 
ſhould have proved fraud. The Court indeed ought not to ſuffer 
the Defendant to be ſurprized, or to preclude him from entering 
into evidence if he has it in bis power. In general every thing is 
taken to be proved which is not objeQed to. In drawing up a 
demurrer to evidence, many facts are ſtated which never were 
actually given in evidence. If it were not >, the buſineſs of the 
ſtings would be protracted to an intolerable length. The deter- 
mination of this caſe muſt depend entirely on the practice. 

Lord ELDOx Ch. J. On this day ſaid—We have made in. 
quiries reſpecting the practice on this ſubject, and find that Lord 
Kenyon is of opinion that in caſes of this kind, the Plaintiff is in- 
titled to a verdict for the premium. Without entering into any 
reaſoning upon the ſubject, we have only to ſay, that the verdict 
in this caſe muſt be entered for the Plaintiff on the count for 
money had and received, but as there may be caſes 1 in which the 
application of this practice may work injuſtice, we hope that the 

Plaintiff's counſel will in future demand the premium in his opening 

where 1 means to inſiſt upon it on failure of his claim for the 

lee tern. | | 135 5 | 
| Per 1 ene 5 JO : EW 4 367, 20 Rule Late: 
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Afterwards on the taxation of coſts the prothonotary allowed to 
the plaintiff the coſts of the count for money had and received on 


n 


es 


tiff all tbat was neceſſary was proved; and if the Defendant in- 
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this a rule 7 % was obtained calling on the Plaintiff to ſhew cauſe 
hy the prothonotary ſhould not review his taxation and allow 


caſe, and that it was no hardſhip upon the Defendant, inaſmuch 


the Defendant; 2dly, that where the Court ſee two ſeparate cauſes 


gale the Court declared, though whether in ſuch a manner as to 


practice of this Court ſhould in future'be-confermable to that of 


| the King Bench. On this record. there are manifeſtly difind 
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which he had ſucceeded, in doing which he included all the expences 
attending the trial, but allowed no coſts to either party on the 
counts upon which the Plaintiff had failed. In conſequence of 


cofts to the Defendant on all the counts except that for money had 
and received. 

| Shepherd, Lens, and Bayley 1 now . ſhewed cauſe, and 
argued, ft, that the Plaintiff was entitled to all the coſts of the 
trial ſince he could not have recovered upon the count for money 
had and received without going into all the circumſtances of the 


as he might have ſaved that expence and trouble by paying 
the premium into Court; 2dly, that according to the caſe of 
Spicer v. 7. eaſdale, ante, þ. 49. where the Plaintiff in this Court 
recovers upon one count he is entitled to the coſts of all the counts; 
but even ſuppoſing that praQice to have been fince altered and the 
rule of the King's Bench to have been adopted (a), yet the De- 
fendant could not be entitled to any coſts in a caſe where the Plain- 
tiff has ſucceeded upon one count on the trial of the general iſſue; 
though where different iſſues were tried it might be otherwiſe, 

Coclell and Vaughan Serjts. i in ſupport of the rule contended, il 
that the Plaintiff's ſucceſs upon the laſt count did not ariſe out of 
the evidence adduced by the witneſſes on the part of the Plaintiff, 
but out of the total failure of the Plaintiff on that part of the caſe 
which it was brought to ſupport and out of the caſe eſtabliſhed by 


of action on record, if the Plaintiff ſucceed on one and the De- 
fendant on the other, they will allow coſts to each party, and that 
no two cauſes of action could be more diſtia& than thoſe upon 
which iſſue was taken in this caſe. They referred to Day v. 
Hanks, 3 T. R. 654. Braithwaite v. Bradford, 6 T. R. 599. and 
to the caſe in this court T. 32 '6, EQ cited by Le Blanc } 
TT, KR, 40%. 

Lord ELpon Ch. * Subſequent to the caſe. of . v. Teaf- 


be heard by all the bar I will not take. upon me to ſay, that the 


(a) Which the Court intimated to OA been the caſe, when the rale af was ob- 
. 
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cauſes of action; and if conſiſtently with the practice of the 
. King's Bench, the Court could order the prothonotary to allow 


coſts to the Plaintiff upon that count only on which he has ſuc- 
ceeded, and to the Defendant upon the others, I think that we 
ſhould promote the juſtice of the caſe ; but as it appears that the 
Defendant in a caſe like this would not be allowed his coſts in the 


King's Bench, J am to preſume that the practice of that Court is 


feunded on equity and reaſon. In the preſent inſtance, however, 


zs the prothonotary has taxed the coſts under the ſuppoſition that 


he was bound to allow all the coſts of the trial to the Plaintiff, 
the taxation muſt be reviewed. In making his review he will 
confider whether the witneſſes adduced, by the Plaintiff were 
bond fide brought forward to ſupport the count upon which the 
Plaintiff has recovered either wholly or in part, and will allow 
for them accordingly ; if he ſhall be of opinion that they were 
not brought forward with the intention of ſupporting + that count, 


either wholly or in part, he will diſallow che coſts reſpecting them 


altogether. 


HEATH]. obſerved, that in the caſe of bey v. Hanks, the 


judgment entered for the Plaintiff had been ſuffered by the De- 
fendant to go by default (a); and that the Plaintiff who carried 


.down the record to trial failed there altogether, 


Rooke I. concurred. 
CHamBRE J. The caſe of Day v. Hanks does not apply to 


this, For in that caſe the Plaintiff had judgment upon an inqueſt 
of office only, whereas the Defendant had judgment upon the 
only iſſue that went down to trial. It ſeems to me to be the 
ſettled practice of the King's Bench, that if a trial takes place, and 
any one iſſue be found for the Plaintiff, he muſt have the general 
coſts; though on the taxation of thoſe coſts, the officers are au- 
thorized to deduct the coſts of all ſuch parts of the pleadings, of 


ſuch parts of the briefs, and of ſuch witneſſes as are not appli- 
cable to the points on which the verdict proceeds. 

The prothonotary was ordered to review his taxation on the 
above principles (65). 


(s) In Braithwaite v. Bradford, 6 T. R. | ſent, is Butcher v. Green, Doug. 678. cited 


602. however, Groſe J. thought that 40 if” ants, p. 50. note (5). In that 1 An 


that caſe were confidered as ſo many rights | obſervation is made on Butcher . Grm. 


claimedin different counts, and ſeparate iflues | which obſervation as well as the gene- 


taken on each, ir would fall within the rea- ral inference there drawn 5 Der v. 
at decifion, | 


fon of the determipation in Day v. Hanks.” u N the EN 
(5) The caſe moſt analogous to the pre- * ISAT 
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Nov. 25. 
A joinder in 
demurrer 
muſt be 


figned by a 
Serjeant. 


Nov. 25 


made re- 


return day, 


Common Plas 


of cuſtody... 


the Plaintiff figned/judgment. - 


Fi. fa. being 


turnable on - 


d ee led 161 the return day in the King's Bench, inſtead of * on the 


inſtead o 4 | 


return day, was amended by the award of execution on the roll. 
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Back kR v. SIMPSON. 


T*. Defendant, a priſoner, having demurred and given 3 
rule to join in demurrer, the Plaintiff filed a joinder in de. 


murrer in the office which was not ſigned by a Serjeant ; where. 


upon the Defendant ſigned judgment of nonpros; and then ob- 
tained a rule to ſhew cauſe why he 800 not be diſcharged out 


14 


Bayley Serjt. on ſhewing cauſe cited Hubert v. Lird Weymouth, 
2 Bl. 816. where the Court held that the replication of nul tic] 
record does not require a Serjeant $ hand, and overruled: the caſe 


of Simſon v. Neale, 2 Wilſ. 74. in which the contrary had been 


decided; he alſo referred to Elli. v. Govey, ante, vol. 1. p. 469. 


where the Court ſaid that a „ ſmiliter was an exception to the rule, 
te that where the plea is ſigned by counſel the replication muſt be 
ſigned alſo,” and Wa that a fanden in demurrer was a mere 


A imiliter. 1 : 
Marſhall Serj contra, cited Douglas V. « Child, 5.5y 33 Geo. 3. (a) 


. 
The Court (after confirring with the officers) faid, that a joinder 


in demurrer ought to have a Sexjeant s hand; for that a Beteant 


ought, to be met 4 a Serjeant. 
Rule abſolute. 


(a) Douglas v. Chili. E. 33 Ceo. 3. C. B. which, 3 all the faQs to be well pleaded 
And Eyre Ch. J. faid, 


The Defendant delivered a demurrer with- | on the other fide. 

out being ſigned by a $erjeanty „ | that ſt would be great preſumption in an 

attorney to take upon himſelf to decide 
- i The.Ceurt, after hearing Bond, and Run. when a party might demur or Join in de. 
aſog lan Serjts. and having confidered the murrer 5 and that this could in no caſe be 

point, declared that it would be extremely | ſuch a matter of courſe that the attorney 
improper to-allow an attorney to ſanction might do it himſelf, 


1o impertant a fiep in the cauſe, #5 that 
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CE 


Arzmnson . N EW TON. 


"HE {wal of e \faciae i in this e turning: n made returt- 
able „ on the 7. burſday after the morrow of All Souls,” 


morrow of All Soul? the return day i in this County eroſs motions 


welt 
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were made; vis. on the part of the Plaintiff to amend, and on 


cution for irregularity. Both (hole e now coming on to 
be conſidered, 15 0 | 


Shepherd Serft, in ſupport of the Witte motion cited Browne v. 
Hammond, Barnes, 10. Newnham v. Law, 5 T. R. 577. Shaw 
v. Maxwell,” 6 T. R. 4 50. Bourchier v. Little, 1 H. Bl. 291. 
Carr v. Shaw, 7 T. R. 299. and Stevenſon v. Danvers, ante, 
p. 109. | 

Beſt and Onſlow Serjts. d inGftad! that the Court would not 
give leave to amend unleſs with a view to further the juſtice of the 


propoled. They alſo contended that there was nothing to amend 
by, and cited La Roche v. Maſbrougb, 2 T. R. 737. where the 
Court in granting leave to amend laid ſtreſs on the circum- 


But cit ks ſide obſerving} * on a reference to the record 
as now made up, it would appear by the award of execution that 


Soul, Hc.“ and this being proved by production of the record; 
be Court made the rule for amending ann and en 
dhe. ale for es * the e 


Mouxrroxp 5. WiIlLIESs. 


S 3 
E's. 60 11 


A 5 goods bargained” and ſold. In fopport of the 

Plaintiff's demand, à note; of the Defendant's was given in 
evidence. at the trial, requeſting the, Plaintiff to furniſh one M. 
Julien with. timber to the value of 30 J. or thereabouts, for which 
the Plaintiff undertook to be. anſwerable. At the bottom of the 
note was written, © Credit till Chriſtmas.” A verdict was found 


fre om the Chriſtmas referred to in the note. | 

 Marjball Serjt. having obtained a rule n uſt to fe aſide the 
verdict and have a new trial on ſome other points which were 
orerruled, now. objected that the Plaintiff could. not retain the 
verdict as it. included intereſt, which ought . not to.be given for 
ods ſold. He cited Blanc v. Hendrick, 3 Will 205. whete 
Vol. Il, FOE 4s KEY oO though 


% 


the part of the Defendant to ſet aſide the proceedings on the exe 


ſtance ol 2 e rde bee 8 ANG the miſtake wn be 


the writ was awarded “ returnable here on the morrow of All 


for the Plaintiff which included intereſt on the ſum demanded 
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caſe, which in this inſtance would be defeated by the amendment 


Nov. 27th, 


In a contract 
for the ſale of 
goods, if any 


Particular 


time be li- 
mited for 
payment of 
the price, the 
vendor is en · 
titled to in- 
tereſt on the 
price from 
that time. 
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though it was ruled that-ifitereſt might be given on an account 


ſtated from the day on Which it wad. ſtated, yet Gould," Blackſtone, 


and Nares: Js. (abſente;: D Erey Ch. J.) faid, that for money 
Wikis,” ; 


owing for goods ſold and delivered/no intereſt ſhall be allowed,” 
But the Court held that the Plaintiff was entitled to intereſt from 
the period mentioned in the note. 


n 3 4 Y * 194 
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At the trial before Lord Eldon Ch. TY it [and that the 
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bat in-queſtion-was given, to the Plaintiffs by the-Defendant as ſu. 


rety for a third perſon; that previous to its execution, the Defendant 


3.” having having brought the bond to the Plaintiff's counting-houſe filled up 


no authority 


from B. ſo to With his own name only as a ſurety, it was objected on the part 


do. 


Held 
that thè bon 


was good as 
the ſeveral 


bond of 4. deing made the bond was, with the conſent of the Defendant, but 


3 


a ef the Plaintifſs that they meant to have the joint ſecurity of the 


Defendant and his partner, one Marſh ;,'that upon this objection 


in tlie abſence; of Manſb, altered into a joint and ſeveral bond in the 


names of the Defendant and Maſb, and being ſigned by the De- 
fendant © Davis and Mad was by the former regularly ſealed 
and delivered as his deed; and that Marſh on being informed of 


the tranſaction, expreſſed his diſapprobation of what the Defendant 
had done. Upon this evidence it was inſiſted on the part of the 


Mrs ot. Defendant that there was tto regular ſingle execution of the bond, 
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there. being but one ſeal, againſt which were ſet the names of 
ab. and Marſh,” and that the execution therefore being inſuf- 
Keen as againſt both, was inſufficient alſo as againſt the Defend- 


m7 a7 
N A verdict w Was found for the Plaintiffs, with leave to the De- 


© fenflint to move to babe that verdict ſet aſide and a nonſuit 
entered. Ace \ecordingly | a ru a having been obtained for that 


= BY ürpbſe on 4 former dar, 0 
Cbekel! Serjt. now thewed' Au and contended that the bond was 


well executed as againſt the Defendant, the ſigning being immate- 
rial, as appears from the form of pleading, „where the ſealing and 


Udivety' 5 ire bverred, both which latter acts the Defendant 
Alone performed. He cited Cromwell v. Grunſaen, 2 Salk, 462. 
* Lori Rap mond, 335. 8. C. where the Plaintiff having declared 


Vn a bond of the Defendant's teſtator Robert Erlin and 1 appearing | 


wr chk Sg ©: to 


q 


wi + 
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IN THE FORTY-FIRST YEAR- OF GEORGE UI. 


to havs been Goned-* Robert Erlioin,” the Court on an obje Scion 
taken ſaid © the variance between the name ſigned which is Exl- 
vin and the name in the obligation which is Erlin, is not material, 

becauſe e 1s — pare gil the deed, Og is ſuf- 


gcient.“ 14 1 


dellon Serit, 3 in ere of the als inſiftes; that clickigh Wert 
might not be neceſſary to the validity of a bond, ſtill if any ſigna- 
ture be actually put to it, the parties to the bond muſt abide by 
that ſignature; that in this caſe the alteration in the bond was 
made at the inſtance of the Plaintiffs, WhO having at the time the 
Defendant entered into this engagement refuſed to take his ſingle 
ſecurity, ought not now to be allowed: to reſort to him alone, ſince 
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1800. 
ELItor 
and Others 

w, 
Davis. 


if it had been a good joint and ſeveral bond, he would have been 


2 entitled to contribution from his co-ſurety (a.. | 23,0 
Lord EL DON Ch. J. The alteration which was made in the 
bond appears to have been as much the act of the Defendant as of 


dhe Plaintiff, ſo that no argument in his favour can be drawn 


from that circumſtance. His ſingle ſecurity being objected to, he 


offered to execute a bond for himſelf and his partner Marſh, having 


no authority. from the latter to bind him. The way in which this 


obligation begins is this, © Know all men by theſe preſents I T. Davis 


and 6. Magd &c. The Defendant meant it to be his ſeveral 
bond, and the joint and ſeveral bond of himſelf and Marſh, Hav- 
ing had no authority to bind Marſh, the bond becomes the ſeveral 


bond of the Defendant, but not the joint and ſeveral bond of him- 


ſelf and Mar/h. The bond being ſealed and delivered is ſufficient, 
and we would, if it were neceſſary, hold him to have deſcribed him- 
elf by the name of © T. Davis and G. Marſh,” and to be — 
rom ſhewing'that his name is 7. "Rove: _ 
| The other r concurring i C 
* : Rule diſcharged. 


(a) Zee Coavell v. Edwards, ante, +. and Deering v. Lord Winchel/ea, ante:, 270. 
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SMITH v. T ySON., Fe 


"Hg Defendant in Ads ale was holden to bail on ah affidavit 
made by the Plaintiff's $ clerk, 'who ſwore poſitively” to the 
debt, iy and that n no offer or tender Rad been made to the ſaid 
Plaintiff to Pay the ſame « or any part thereof ! in notes of the go- 
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Nov. 27th, 


If an afh- 
davit to hold 
to bail made: 
by the Plain- 
tiff's clerk 
expreſsly ne- 
gative a ten- 


5 ee in bank notes, it is 8 for a clerk cannot have certain kno wedge of a mere negative, 
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/ 


— es ee ee — — Een, 


o As IN MTC HAEL MAS TERM | 


notice to ap- 


. to which à notice was ſubjoined to © appear in his Maj eſty's Court 


1808: vernor and company of che 1 75 of England We to be pay. 


Tara able on demandęꝓ. 
Trees, Ouaſlou Serjt. having We a mite 121 for diaving the 
PDefendant ona common appearance on the ground of the tende: 


in bank-notes having been expreſsly negatived by a clerk, whereas 
that are * be — within his e ee to Warran 
he affidavit; lift} rod 1 
Bayley W TY inſiſted that a affidavit beiew lbtive way 
ſufficient, for that if it was. falſe the clerk was indictable for per. 
jury, and that a mee of © 4 by: a Clerk had been 
held ga. ! ot ler 305; 9 ai) © 
» Chambre: Je tblarved 0 e 0 W 1 — . of a debt 
being due to his maſtetithat being a certain fact, and if that debt 
has been diſcharged it is matter of defence; but that in this caſe 
* the clerk: had alſo ſworn to a ds aegatiye,/ a which he could 
have no certaiti knowledge Ut es nd 
be Cnurt were of opinion ta the adde it v Was s bad * refuſed 


to eee Dell 
3 be Bod . 5 abſolute 


g ri bow) A $$0T189 err bits. . 102.45 


2394 


an (4 17 the del had degätlekd the tel tende ] ao bay fomdent.” 2800 115 „ v. ' Spinks, 
| ke ding ve its the be of bis "Baowiledgt" aiid | 8 J. R. 284. where theiagent of a Plaintiff 


belief it would have been 2 badi in ei abroad ſwore poſitively to the debt, and 
caſe. Caſi v. Levi, 8 T. R. 5 - Though 'negatived the tender i in bank notes accord 
if the Plaintiff had be: AP it oy d |'ing* to the beſt 'of _ knowledge and 


eee eee belief. 1 Ono 
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Nov. 28th. Beins Ry era v. Cuaeuon. i li 
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ſerted in the 


"The day in- T Defendant in "his 1. was - 1 20 common eapias. 


returnable in fifteen days of the Holy. 2 rinity,(the 22d of Junt,) 


mult be the of Common Pleas at the return thereof being the 25th Day of 


return day 
ol the wit. June, which was the quarto die poſs. A rule was obtained calling 


on the Plaintiff to ſhew cauſe why the proceedings ſhould not be 
ſet aſide for irregularity; and the caſe Was mentioned ſeveral times 


14 


in this term. 72 125 
1 Beſt. Serjt.. i in-ſupport of the rule relied upon the wards of the 
ire” end cedent to the caſe of Sumner. v. Brady i in 179 1, 1. H. Bl. 6303 
een with reſpect to which caſe he obſerved, that as the proceeding 

"ey there . by the report to have been founded upon an one 
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5 Geo. 2. c. 27. /- 4+ and, the conſtant . practice of the Court ante 


* 


Vor. IL 


IN THE FORTY-FIRST YEAR OF GEORGE UI. 
nal clauſum fregit, the ſtatute did not apply, and added, that as the 


Defendant, after having received notice to appear at the return, 


could not be in contempt until the quarto die poſt, he would be 
deprived of the latitude which the law allows, it the Plaintiff were 
permitted to give notice for him to appear on that very day upon 
which if he does not come in he will be in contempt. 

The officers reported to the Court, that upon ſearch made it ap- 
peared that the proceſs in Sumner v. Brady was a common capias. 


Runnington Serjt. in ſhewing cauſe relied on the authority of 


Sumner v. Brady, and adopted the reaſoning there made uſe of, 
that the guarto die poſt is to be conſidered as the effectual return 
day, and that the notice would be ne good whether the return 
day or the quario die poſt were inſerted. FL 

Lord EL DON Ch. J. upon the n inclined:t to think thr 
it was impoſſible for the Court to hold that the notice would be 
equally good either way, for that the words of the act of parlia- 
ment muſt be taken to mean one day or the other; and if the ſum- 
mons in this caſe was good, a notice in which the words of the act 
were ſtrictly followed and the return day inſerted muſt be bad. 

On this day his Lordſhip ſaid: — We underſtand that the practice 


of the Court has been to ſupport notices ſimilar to the preſent. If 


that had not been the practice I ſhould have entertained doubts 
upon the caſe, My brothers however are diſpoſed to think that 
in future at leaſt that praQice ought to be altered, and that thoſe 
notices will be more conformable to the act of parliament if they, 
are drawn up according to the practice which exiſted previous 


to the caſe of Sumner v. Brady. We delire therefore it may be 


_ underſtood that the Court now orders that in future the return day 


be inſerted in the notice. 
Per Curiam. , 


| HoLLanD v. WuIx x. 
JN this caſe the fon of the Plaintiff's es was preſent in 
Court when the bail juſtified, but the. Plaintiff's attorney, not 
having heen ſerved in time with a rule allowing the juſtification, 
took an aſſignment of the bail-bond and proceeded thereon. To 
let aſide this aſſignment and the proceedings thereon a rule ni// was 
obtained; | 


«DT; Againſt 


| Rule diſcharged. 
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1800. 


RvusnmrTox 
nets 4 
CHAPMAN, 


B 


. 28th. | 


If the rule of 
allowance of 
bail be not 
ſerved on the 
Plaintiffs 
attorney, he 
may take an 
aſſignment 
of the bail 
bond, though 
he "AFR of 
the juſtifica. - 
tion. 
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1800. Againſt which Runnington Serjt. now ſhewed cauſe, and cited 
e The King v. Tbe Sheriff of Middleſex;-4 J. R. 493. and Roberts v, 
HokLaxy Gilbert, E. 34 Geo. 3. C. B. to ſhew that the rule allowing the 
ware. juſtification muſt be actually ſerved . the Plaintiff's ator. 
| | -ney. be preſent at the Juſtification. Ae 8 
Clayton Serjt. was proceeding to ſugport ihe als: wi 4, and oh. 
ſerved that no fraud had been practiſed on the revenue (a), ina 
much as the rule had been Pe drawn up, though not {erved in 


time. 0 „A a ; 3 | 
Dy But the- Court. on PIR: {ol to the officers Loding the practice 
pe 1 be as ſlated on the part of the Plaintiff, and that it pro- 


ceeded not only on the ground of protecting the revenue, but alſo 
on the notion that the Defendant muſt be taken to have waved his 


5 juſtification unleſs he ſerve the rule for "Ow CI: 
+ | "oth: blow often obs £479 blogs „ Diſctlarged the Rule, 


* 
— 


wg to The Kh +. v. The Sherif of ulli the Court oy the ey were © baus, 4 3 8 Fc 
that the revenue was not defrauded. * POD 9100 een 
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ARGUED and DETERMINED 


8 


IN THE 


Court of COMMON PLEAS, 


IN 
Hilary Term, 


In the Forty-firſt Year of the Reign of GEoRGE III. 


HILL, one, &c. v. HUMPHREYS. 


the amount of a bill for buſineſs done by him as attorney to 


the Defendant, the cauſe came on to be tried before Lord Eldon 


Ch. J. at the Weſtminſter Sittings after laſt Michaelmas Term. 
Oa the part of the Plaintiff it was proved, that a month before the 
commencement of the action, a copy of the bill ſigned according 
to the ſtatute had been left at the Defendant's compting-houſe. 
Upon this his Lordſhip nonſuited che Plaintiff, obſerving, that as 
the Stat. 2 Geo. 2. c. 23. requires that the bill ſhould either be de- 
1 to the party perſonally, „or left at his dwelling or laſt 

„ place of abode” a month before the commencement of the 
ation, the terms of that act had not been complied with by a 
delivery at the compting-houſe of the Defendant, Liberty hows- 
ever was given to the Flaintiff to move that the nonſuit might be 


ſet aſide. 


125 Plaintiff in this caſe having brought an action to recover 


1801. 


Fan, 27th, : 


Delivery of 
an attorney's 
bill at the 


compting- 


_ houſe of his 


client one 
month before 
the com- 
mencement 
of an actiou 
upon the 
bill, is not a 
good delivery 
within the 

2 Geo. 2. 
c. 23. C. 40, 
If an attor- 
ney intro- 
duce into his 


bill certain 


itemsconnect- 
ed with his 
profeſſional 
capacity 
though not 
immediately 
within the 


terms of the * 2. C. 23. and in an action upon the bill fail becauſe it was not properly delivered 
according to the directions of the ſtatutc, he mult fail altogether, and will not be allowed to recover 
for ſuch item! only.— Quære, Whether the ſame rule would not prevail if {ſuch items were not at all 


connected with his profeſſional capacity. 


Vor. II. 40 


The 


344 
HILL 


Hun- 
 REYS, 


_ contended, that the items in queſtion not being taxable, the 


' was entitled to recover upon that item; for although the money 


therefore could not recover upon any part without a previous 
delivery of a bill under the ſtatute. They cited Winter v. Pay", 


* | \ 


* 


CASES. IN HILARY TERM 


Tho counſel for the Plaintiff did not think it worth while 8 
controvert the above deciſion; but having afterwards diſcoyerey 
that the bill contained two items which could not be conliderel 

as © fees, charges, or diſburſements at law, or in equity,” within 
the meaning of the ſtatute, wiz. 9/. for coſts paid upon a diſco. 
tinuance, and 24. 13.5. 44. for preparing a caſe and laying it before 
a ſpecial pleader; they obtained a rule to ſhew cauſe why a verdi 
ſhould not be entered for the Plaintiff for thoſe two ſums, 
Shepherd, Marſhall, and Vaughan, Serj ts. in ſupport of the rule 


Plaintiff was therefore intitled to recover upon them without the 
previous delivery of a bill; that although they might have become 
the ſubject of taxation if inſerted together with taxable zems in 2 
bill which had been regularly delivered, yet as the ground of the 
defence in this caſe was, that no delivery had been made, it was 
not competent to the Defendant to ſay, that the bill had been 
delivered for the purpoſe of rendering theſe z7ems ſubject to tax. 
ation, but that it had not been delivered for the purpoſe of de- 
feating the plaintiffs right to recover upon it. They cited a caſe 
of Lloyd v. Mead, cor. Buller J. Eaſter 1787, which was an action 
by the ſolicitor to a commiſſion of bankrupt for the amount of 
his bill; the defence was, that no bill had been delivered, but it 
appearing that the bill among other items contained one of 7. 101. 
for money paid to the meſſenger, Buller, J. held, that the Plaintiff 


was expended becauſe he was attorney, yet he did not expend it 
as attorney. They alſo relied on Miller v. Towers, Peake, NM. P. 
Caſes 102, where Lord Kenyon allowed the Plaintiff to give evi- 
dence of conveyancing buſineſs, though he was precluded from 
recovering upon the reſt of his demand, on account of having 
omitted to deliver a bill according to the ſtatute. 

Cocłell and Beſt, Serjts. after inſiſting that as the point was not 
made at the trial it could not now affe& the nonſuit, urged that it 
was not competent to the Plaintiff to ſever his demand; that as 
one part of it conſiſted of taxable matter, the whole became ſub- 
ject to the juriſdiction of the prothonotary, and that the plaintiff 


6 Term Rep. 645. in which it was admitted, that if any one ilen 
of the bill was taxable the Plaintiff: muſt fail in toto, ſince no bill 


had been delivered according. to the ſtatute ; and alſo a caſe of 
| Benton 


IN THE FORTY-FIRST YEAR OF GEORGE II. 


Benton v. Garcia, cor. Heath, J. Spring aſſizes for King /lon 1800. 
where the Plaintiff having delivered a bill containing ſome items 
which were taxable, and ſome which were not, brought his action 
before a month had expired from the delivery, but the learned 
Judge held that the plaintiff could not recover for any part. 

Lord ELpox Ch. J.—In this caſe the queſtion does not ariſe on 
the payment of money for the Defendant's uſe reſpecting which 
the Plaintiff was not called upon to exerciſe his {kill and know- 
ledge as attorney; but it ariſes upon the payment of certain ſums 
reſpecting which the Plaintiff was called upon as attorney in a cauſe 
to exerciſe his judgment and adviſe his client. The rule which has 


veyancing as ſuch are not taxable; they are not to be conſidered as 
fees, charges, or diſburſements at law or in equity; but if one 


35. 44. only, 1s to be found in the bill, the Plaintiff cannot recover 
for the conveyancing without a delivery of ſuch bill; for in ſuch 
, caſe the charges for conveyancing fall within the rule of the ſtatute. 


cing is paid in the character, and in the exerciſe of the duties of an 


the character of an attorney; and that the ſtatute attaches upon the 
whole demand which he has in that character. If that be ſo, how are 
the charges of conveyancing to be diſtinguiſhed from the two ztems 


had been delivered the Plaintiff was not allowed to recover the 
colts out of pocket ; but as no bill had been delivered Lord Kenyon 
felt himſelf at liberty to conſider the demand for conveyancing in 
the nature of a demand made in an action for conveyancing only. 
Had any bill been delivered the coſts out of pocket would have 
appeared upon the face of that bill, and theſe coſts being taxable, 
the expences of conveyancing contained in the ſame bill, muſt ac- 
cording to all the authorities, have followed the ſame fate. I do 
not enter into the queſtion, whether if any ems not connected 
with the profeſſion of an attorney had been ineluded i in this bill, 
the Plaintiff would have been precluded from recovering upon 
them. Perhaps however we ſhould not feel great difficulty in 
holding, that an attorney who inſerts his whole demand upon his 
Client in a bill containing taxable items, ſhall be taken to agree 
that be will not bring an action upon any part of ſuch demand 
I e 


been adopted concerning charges for conveyancing either ſtands 
upon no principle, or it decides this caſe. The expences of con- 


fingle item which may be ſo conſidered, though to the amount of 


And on theſe principles; namely, that what is paid for conveyan- 


attorney; that a perſon ſhall not ſplit the demand which he has in 


in the preſent caſe. In the caſe of Miller v. Towers, as no bill 
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1801. 


Far. 27th. 


By articles of 


agreement 
between che 
Plaintiff and 
Defendant it 
was agreed 
on the part 
of the former 


that he ſhould. 


pay the latter 
ſo much per 


week to per- 


form at his 
theatres, 
with ber 
travelling 


expences of 
uſual and accuſtomed. time or times in each day and at all oiher 


removing 


from one 


theatre to 


another ex- 


cept extra 
baggage; 


and on the 
| pu of the 


efendant, 
that ſhe 
ſhould per- 
form at the 


theatres ſuch 


things as ſhe 
ſhould be re- 


- quired by the 
Plaintiff, and 


attend at the 
theatre be- 
yond the 
uſual hours 
on any em- 
ergency and 


at rehearſals 


or be ſubject 
to ſuch fines 
2s are eltab- 
liſhed at the 
theatres, and 


be at the | 5 FO | 
© theatre half an hour before the performances begin od abide by the att of che theatres FRY) 


pay all fines; and it-was agreed by both parties that © either of them | negleQting to perform that agr*e- 
ment ſhould pay to the other 200.“ Aſſumpfit u pon this agreement ſtating ſeveral breaches, and con- 

| cluding to the Plaintiff's damage of 200/. —Beld that the ſum mentioned in the agreement was in the 
nature of a penalty, not of liquidated nee. | 


% 


= until the bill bus” been delivered a month. Had the point now 


agreed to pay her during the term of three years the ſum of 


Plaintiff's 's Theatres in London, Liverpool, and lenker, 


things as might from time to time be required of her as a per- 


ſeveral public performances to be from time to time exhibited 


or occaſion ſhould be or require and when directed or requeſted 


occaſion; And likewiſe it was thereby further covenanted and 


CASES IN HILARY. TERM 


made been taken at the trial, I ſhould have thought myſelf bound 
to hold that theſe were items fit to be inſerted in a taxable bill, ang 
that as the bill was not properly delivered they muſt be e nonſuited 
upon the whole contents. 

. Rook, and CHAMBRE, Juſtices concurring, 


: | e | 9 | | 4 | | Rule diſcharged, 


Asrizr v. FRANCES WzLDoX. 


ASSUMPSIT. The aa 0 1603 an agreement between the 
Plaintiff and the Defendant, whereby the Plaintiff in con- 
ſideration of the ſervices of the Defendant therein after mentioned, 


1/, 115, 04. fer week, and to pay her travelling expences 
in her removal at the uſual ſeaſons of the year from the 


fave and except her exſrd luggage, which was to be paid for by 
herſelf, and the Defendant in conſideration of ſuch weekly ſalary 
agreed, that ſhe would during the ſaid term of three years © at the 


times when required by the Plaintiff or his aſſigns to the beſt of 
her judgment power and ability do and perform on the reſpeRtive 
theatres of the ſaid Plaintiff all and every ſuch matters and 


former or otherwiſe by the ſaid Plaintiff or his aſſigns in the 


on the ſeveral ſtages of the reſpeQive theatres of the ſaid Plaintiff 
cither in England Ireland or Scotland when and as often as need 


thereto by the ſaid Plaintiff or his aſſigns; he the ſaid Plaintiff 
thereby agreeing to find fit and proper theatrical dreſſes for the 


agreed on between the parties aforeſaid that ſhe the ſaid defendant 
ſhould and would during the ſaid term thereby agreed on over and 
above the uſual and cuſtomary hours of attendance and on any 


% 


wo . | 1 ; | ö emergent 


IN THE FORTY-FIRST YEAR OF GEORGE III. 

emergent occaſion attend as well as aſſiſt at either of the ſaid 
theatres of the ſaid Plaintiff in forwarding the ſeveral performances 
as well as attend all rehearſals at the reſpective theatres of the ſaid 


Plaintiff or ſubject herſelf to the payment of the fines and forfei- 
tures eſtabliſhed 1n the reſpeQive theatres ; And alſo that the ſaid 


the reſpective theatres and before the performance attend and be there. 
at leaſt one half hour before ſuch public performance ſhould begin 

unleſs permiſſion ſhould be had and obtained from the ſaid plaintiff 
or his aſſigns in writing to the contrary ; And alſo that the ſaid 
Defendant ſhould in all things conform to and duly comply with and 
abide by the ſeveral rules and regulations of the reſpective theatres 
in every reſpect in common with the ſeveral performers employed 
therein; and likewiſe pay all fine or fines that might become due 
and payable by means of any forfeiture or other matter cauſe or 

thing whatſoever ;” * Provided that the Plaintiff ſhould have power 


his theatres ſhould' be ſhut on particular occaſions therein ſpecified 
ſhould be at liberty to deduct a proportionable part of her ſalary, 
and that if the Plaintiff ſhould be minded to ſhut up his theatres 


ſooner than the uſual ſeaſon, for a period not exceeding. a month, 


at liberty to perform elſewhere; but that if either of his theatres 


them neglecting to perform tliat agreement according to the tenor 
and effect and the true intent we: meaning thereof ſhould pay 


record at We Atminſter.? The declaration then ſtated, that ini con- 
ſideration that the Plaintiff had undertaken to perform all things i in 
the ſaid agreement on his part to be performed the Defendant un- 


received into the Plaintiff's ſervice on the terms therein mentioned. 
I then averred, that although the Plaintiff was willing that the 
Defendant ſhould remain in his ſervice during the whole term and 
had performed every thing on his part to be performed yet (pro- 
Vo. II. „5 öͤĩ ĩö˙ „„ 


Defendant ſhould and would on every night's public performance at 


to determine the: agreement by notice in writing, and that if any of 


he ſhould be at liberty to ſtop the Defendant's ſalary, ſhe being 


ſhould remain ſhut for more than a month during the uſual ſea- 
ſon, then the agreement ſhould be at an end; * And laſtly it was 
thereby agreed on by and between the ſaid parties that either of 


to the other of them the full ſum of 200/, of lawful money of 
Great: Britain to be recovered in any of his majeſty's courts of 


dertook to perform all things therein on her part to be perform- . 
ed, by virtue of which agreement the Defendant was afterwards: 
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* 


755 


. 
WeLlDpoON., 


or the Defendant ſkould be prevented from attending, the Plaintiff . 


44 4 
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., tiff's theatres, but on the contrary thereof on &xc. at &c. refuſes 
to perform fuch things as were exhibited on the ſtage of one of the 
| theatres in the ſaid agreement mentioned, to wit &c. notwith- 
| ſtanding the Plaintiff had provided proper theatrical dreſſes, con. 


teſting chat the Defendant had performed nothing on her part to 


| the promiſe and undertaking of the faid Defendant ſo by her made 


| the Defendant did not attend at the reſpective theatres half an hour 
| before the reſpective performances began, but on the contrary 
_ refuſed to attend and abſented herfelf without leave, contrary to 
the form and effect &c; ; And further that the Defendant volun- 


proved, and that the Defendant abſented herſelf from the theatre, 


| opinion that the ſum of 200 J. mentioned in the agreement was to 
— conſidered in the nature of liquidated damages. 


CASES IN HILARY. TERM 


be performed) the Defendant did not during ſach part of the Gig 
term of three years as was then elapſed, at the uſual and accuſtonyg 
times, &c. (in the words of her agreement) perform at the Plain. 


trary to the form and effect of the ſaid articles of agreement and 


as aforeſaid and i in breach and violation thereof; And further that 


tarily withdrew herſelf from the ſervice of the Plaintiff for a long 
time during which the refuſed to perform at his theatres in the 
public performances which were legally exhibited during that 
period, contrary to the form and effect, &. By means of 
which ſaid premiſes and by force of the articles of agreement and 
the promiſe and undertaking of the defendant fo by her made as 
aforeſaid: ſhe became liable to pay to the plaintiff 1 the ſum of 2001, 
in the ſaid articles mentioned” of which ſhe had notice and was 
requeſted to pay, but refuſed SoC, to the Plaintiffs e of 2000. 


Plea, Non affump/tt. 
The cauſe was tried before 90 Elon Ch. E at the We 11 


Sittings in laſt Trinity Term, when the agreement having been 


and evidence having been adduced to ſhew that by the regulations 
of the theatre the performers are ſubject to certain fmall fines for 
late attendance, inebriety, &c. a verdict was found for the 
Plaintiff with 200. damages; but liberty was reſerved to the 
Plaintiff to enter a verdict for 2000. if the Court ſhould be of 


A rule 21 if for that purpofe having been obtained: ens ngly⸗ 
Sbepberd and Beſt, Serjts. now argued, in ſupport of the rule; 
that it appeared from the tenor of the articles to have been the 
intention of the parties that the 2000. ſhould be confidered as 


liquidated damages ; that in thofe cafes where particular fines were 
impoſed 
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impoſed by the laws of the theatre, thoſe fines were to be conſidered 1801. 
as the damages agreed to be paid; but for the breach of the articles Were 
in every other inſtance, the ſum of 2004. was agreed to be paid, 3 


without regard to the quantum of injury which the particular 
breach might have created; that theſe articles reſembled ſome 
Acts of Parliament in which ſpecific penalties being impoſed in 
particular clauſes, and a general penalty given at the end, the 
general penalty operates upon all breaches of the act to which 
no ſpecific penalties have been annexed ; that in many caſes it 
might be advantageous to the Defendant that the ſum of 200 J. 
could be conſidered 28 liquidated damages, ſince it might be 

| worth while for her to pay that ſum in order to be releaſed from 
her engagement, whereas if it were not ſo conſidered it would be 
impoſſible. for her to quit the Plaintiff's ſervice without being 
able to a new action for every day 's abſence; and that it appeared 

| from the nature of the. agreement to have been the intention of the 

F parties that upon payment by either of them to the other of 200l. 

they ſhould be releaſed altogether; they cited the opinion of 
Lord Somers, mentioned Prec. in Chan. 487. © that where the party 
might be put in as good a plight as where the condition itſelf 1 was 

| terally performed, there the Court of Chancery would relieve though 
the letter of it were not ftritly performed, as payment of money 

Ke. but where the eondition was collateral and no recompence or 
value could be put on the breach of it there no relief could be 

| had for the breach of it;” and relied upon the following caſes, 
vi, Penſonby v. Adams, 6 Brown Parl. Caf. 417. where it was 

|  covenanted, that if the tenant failed to refide on an eſtate in Ireland 

leaſed to him, his rent ſhould rife from 12 51. to 1 50 J. and it was 
decreed that the 2 54. additional/ rent was to be conſidered as 

- liquidated damages; Rolfe v. P Peterſon, 6 Brown Parl. Caf. 470, 
where the fame doctrine was laid down reſpecting a covenant 
that the tenant ſhould pay 5 J. per annum for every acre broken 

up and converted into tillage; Lowe v. Peers, ꝙ Burr. 2229, where 

| the ſame was holden of a promiſe to pay 1009/. if the Defen- 
dant married any woman except the Plaintiff; and Fletcher v. 

_ Dyche, 2 Term Rep. 32. where the Plaintiff having agreed to 
perform certain work, and that if he did not do it in a certain 
time, he ſhould © forfeit and pay to the Defendant the ſum of 100. 
for every. week after the time agreed upon,” the Court allowed the 
100. per week to be fet off by the Defendant as liquidated da- 

0 0 i mages 
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_ that ſum is made payable upon the face of the ſame inſtrument, in- 


| Airued to be a penalty. The caſe of Sloman v. Waller did: not ſtand: 
in need of this principle: for there by the very form of the in- 
ſtrument the ſum appeared to be a penalty; in which caſe a Court 

of Equity could never conſider it as liquidated damages, but mult 


| ſhop, and the latter having entered into a bond in the penalty of 


Prius, I felt as I have often done before in conſidering. the various 


|  eourſe of the argument has ever appeared-to me to be the cleareſt. 
55 principle, viz. that where a doubt i is ſtated whether the ſum inſert- 


CASES IN HILARY TERM 


mages, in an aQtion on a bond brought agaiaft, him by the 
Plaintiff. 5 

| Vaughan Serjt. 3 chere chat the Plaintiff by aſſigning 
feveral breaches in his declaration bad ſhewn-that he conſidered the 
| fum contained in the articles i in the nature of a penalty out of 
which he was to recover to the amount of the injury actually ſuf. 
tained ; and that the ſame appeared from the articles themſelves, in. 
which a number of ſtipulations: of different degrees of- importance 
were inſerted, and for the breach of which very different ſums 
muſt have been intended to be- paid: he mentioned Sloman v. 
Walter, 1 Brown Chan. Cafe. 418. where Lord Chancellor Thurlou 
held that a bond having been. entered into. by the Plaintiff to the 
Defendant. in the penalty of 5007. to ſecure to the former, the uſe 
of a room in the Chapter Co offee-houſe, the penalty being merely to 
fecure the enjoyment of a collateral object, nothing but the damage 
actually ſuſtained by breach of the agreement could be recovered; 
and alſo Hardy . Martin, ibid. 419. in notis, where a brandy. 
merchant having purchaſed of his partner the good- will of the 


6001. not to ſell any brandy within five miles of the place, on. 
payment of the damage actually ſuſtained, the Plaintiff was re- 
ſtrained by the Court of Chancery from 9 out execution for 
the penalty. | 5 5 
Lord EL DON Ch. jew this an; came "7 Tool me at N 


caſes on this head, much embarraſſed in aſcertaining the Principle 
upon which thoſe caſes were founded: but it. appeared to me that 
the articles in this caſe furniſhed a more ſatisfactory ground for 
determining whether the ſum of, money therein mentioned-ought to 
be conſidered in the nature of a penalty or of liquidated damages 
man moſt others which L had met with. What was urged in the 


ed be intended as a penalty or not, if a certain damagę leſs than 


caſe the act intended to be prohibited be done, that ſum ſhall be con- 


29 direct 


ſ 
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direct an iſſue of quantum damn ificatus. A principle has vas aid 
| t have been ſtated in ſeveral caſes, the adoption of which one 
cannot but lament, namely that if the ſum would be very enor- 
| mous and exceſſive conſidered as liquidated damages, it ſhall be 
| taken to be a penalty though agreed to be paid 1n the form of 
contract. This has been ſaid to have been ſtated in Rolfe v. 
Peterſon where the tenant was reſtrained from ſtubbing up timber. 

But nothing can be more obvious than that a perſon may ſet 
an extraordinary value upon a particular piece of land, or wood, 


country a man has a right to ſecure to himſelf a property in his 
| amuſements: and if he chooſe to ſtipulate for 5. or 5ol. additional 
| rent upon every acre of furze broken up, or for any given ſum of 
money upon every load of wood cut and ſtubbed up, I ſee nothing 


| in which parties chooſe to contract with each other. There is 
| indeed a claſs of caſes in which Courts of Equity have reſcinded 
contracts on the ground of their being unequal. It has been held 


equality muſt be ſo groſs that a man would ſtart at the bare men- 
tion of it. Neceſſity in theſe caſes ſeems to have obliged the 
Courts to admit a principle nearly as looſe as that to which I have 
before alluded. But with reſpect to the caſe of Ponſonby v. Adams 
the landlord may have ſet a value upon the reſidence of a particu- 
| har tenant on his eſtate; and why ſhould he not upon that ground 


| rent ſhould riſe to 150%? Both in Rolfe and Peterſon and in 


hquidated damages. In Lowe v. Peers it is quite clear that the 
breach of promiſe of marriage was to be compenſated for in da- 
mages: it was a contract that in caſe the party failed to perform 


work within a certain time, or to pay 101. for every week beyond 


bond: and to have ſaid, that one term of a contract ſecured by a 
Vor. II. | . penal 


on account of the amuſement which it may afford him. In this 


| irrational in ſuch a contract; and it appears to me extremely dif- 
ficult to apply with propriety the word © exceſſive” to the terms 


however that mere inequality i is not a ground of relief; the in- 


have ſtipulated that if ſuch tenant ſhould ceaſe to relide there his 


Ponſonby v. Adams J ſhould have faid, that what was matter of 
contract bottomed on a good conſideration, ſhould not be looked 
upon as penalty, but ſhould be conſidered as rent reſerved, or 


his promiſe he ſhould pay the ſum of 1000 1. The caſe of 
Fletcher v. Dyche is very ſtrongly to the preſent purpoſe. In that 
Gale a bond in a penal ſum was conditioned to perform certain 
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that time. The 107. per week was ſecured by the penalty of the 


352 


_ 
- = | 
ASTLEY 
., 
Wel po 


6 


CASES IN HILARY TERM 


"pod ſum, ſhould alſo be a penal ſum, wauld have been abſurg 
Indeed Lord Hardwicke in Roy v. The Duke of Beaufort (a) was of 
opinion, that a perſon who had entered into a bond with a penalty 
of 100. if he poached, muſt have paid the 100/. if he had com. 
mitted any act which amounted to poaching. But ſuppoſe the 
Duke had taken a bond in a penalty of 1004. with condition that 
the obligor ſhould not kill a partridge, or if he did, that he ſhould 
pay 51. in that caſe it is moſt clear that the 30. muſt have been 


conſidered as liquidated damages. With reſpect to the caſe o 


Hardy v. Martin, 1 do not underſtand why one brandy merchant 
who purchaſes the leaſe and goodwill of a ſhop from another may 
not make it matter of agreement, that if the vendor trade in brandy 


within a certain diſtance, he ſhall pay Gool.; and why the party 


violating ſuch agreement ſhould not be bound to pay the ſum 
agreed for, though if ſuch agreement be entered into in the form of 
a bond with a penalty, it may perhaps make a difference. I much 
wiſh, that the principle laid down by Lord Somers in Prec. in 
Chan. had been adhered to. Let us then ſee what this caſe 


amounts to. It was contended at the trial that the laſt clauſe is 


not in the form of a penal bond. It is thus © and laſtly it is 


hereby agreed that either party falling to perform their un- 
| dertaking ſhall pay to the other 200/.” Primd facie this cer- 


tainly is contract, and not penalty; but we muſt look to the 


Whole inſtrument. In conſideration of the Defendant's ſervices 


the Plaintiff undertakes to pay her 1/. 115. 6d. per week, and allo 
her travelling expences. It would be abſurd to hold that, becauſe 
the 14. 115. 6d. is a liquidated ſum, therefore the Plaintiff could 


not be called upon for more, and yet that in conſequence of his 


non- payment of the Defendant's travelling expences he ſhould be 
liable to the whole ſum of 200/. becauſe thoſe expences are not 


aſcertained. Again, there are many inſtances of the Defendant's 


miſ-· conduct which are made the ſubjects of ſpecific. fines by the 


lake of the theatre. Are we then to hold, that if the Defendant 
happens to offend in a caſe which has been ſo provided for by 
tdoſe laws ſhe ſhall pay only 25. 64. or 55., but if ſhe offend in 2 
caſe which has not been ſo provided for, the ſhall pay 2000. J 
eean find nothing in theſe articles which can ſatisfy my mind 
jucdicially, that the 2000. is to be paid in one caſe and not in the 


other. The clauſe 1 is s general and contains no exception. If that 


\ 


(a) 2 4th, 190. 


be 
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be fo, the caſe of Fletcher v. Dyche is an authority ſtrongly in 


point. It therefore does appear to me that the true effect of this 
agreement is, to give the Plaintiff his option either to proceed 


at once for the 2007. out of which he may be ſatisfied for the da- 
mage actually ſuſtained, and which may ſtand as a ſecurity for 
futupe breaches. 

 HeaTH : 20g; am of the ſame opinion.“ It is very difficult to 
| lay down any general principle in caſes of this kind; but I think 
there is one which may be ſafely ſtated. Where articles contain 
covenants for the performance of ſeveral things and then one large 
ſum is ſtated at the end to be paid upon breach of performance, 
that muſt be conſidered as a penalty. But where it is agreed that 
if a party do ſuch a particular thing ſuch a ſum ſhall be paid by 


In Rolfe v. Peterſon it was held that the ſum mentioned was in the 
| nature of increaſed. rent, becauſe it was ſaid that the tenant was 
| liable/to diſtreſs. But if the tenant had only covenanted generally 
not to cut down the furze, and at the end of the leaſe a ſum of 

money had been inſerted to be paid in caſe of breach of perform- 


a penalty. It is a well known rule in equity, that if a mortgage 
covenant be to pay 51. per cent. and if the intereſt be paid on cer- 


ment; but if the covenant be to pay 4 J. per cent. and if the party 


of Chancery will relieve. Tn the preſent caſe, by the laws of the 
theatre, the Defendant was to pay a fmall ſum in every caſe of ab- 
ſence, which proves that the ſum to ſecure performance of che 
articles muſt be conſidered in the nature of a penalty. 


e Rooks J.—The determination of the Court in conftruing this 
inftroment muſt be guided by the intention of the parties. Now 
it appears very clearly from the ſtipulation that ſmall ſums of 1 money 
ſhould be paid in certain caſes, that the parties conſidered the 
larger ſum as a penalty. The caſe of Fletcher v. Dyche is very 
firong upon this head; and is not to be 1 from the 
preſent caſe. BY 


\ Crampry ]—Though this in oatiit of 8 is an aQion for 
cages, yet if the ae are to be conſidered as having ſtipulated 
for 


upon the covenants Zoties quoties, or upon the firſt breach to proceed 


him, there the ſum ſtated may be treated as liquidated damages. 


ance of the covenants, that ſum would have been in the nature of 


tain days then to be reduced to 4/. per cent. the Court of Chancery 
will not relieve if the early day be ſuffered to paſs without pay- 


do not pay at a certain time it ſhall be raiſed to 5/. there the Court 
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1801. for certain damages, the jury ought to have been directed to fing 
dee damages to the amount of the whole ſum ſo agreed for; and the 
effect of the caſe muſt have been the ſame as if the Plaintf had 


Wi. 


eld upon the trial at law inclined to think it a caſe of ſtipulated 
damages: though I ſee by the printed Report that it was: confidered 
| otherwiſe 1 in the Court or 8 | 
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declared in debt for a penal ſum, The juriſdiction of Courts of 
Equity in relieving on penalties is of very high antiquity. The 
Legiſlature has now adopted this practice and affords the ſame 
benefit to Defendants in actions at law: and it has lately been 
ſettled that it is not matter of election i in the Plaintiff to proceed 
under the ſtatute, but that the directions are compulſory, and myſt 
be purſued (a). The queſtion is then, what is the fair preſumable 
intention of the parties? I do not quarrel with any of the caſes 
which have been cited. A man in poſſeſſion of his own eſtate 
may ſet his own value upon the view, the timber, or other orha- 
ments and conveniences of the eſtate, and if he part with the pol. 
ſeſſion, he may part with it on the terms that the tenant ſhall cul- / 
tivate it in ſuch a particular way, but if he vary from that mode 
of cultivation then ſo much additional rent ſhall be paid. I re- 
member that the caſe of Rolfe v. Peterſon was not thought alto- 
gether ſatisfactory at the time when it was decided: though I do 
not feel any objection to the determination. The caſe of Lowe v. 
Peers could not be conſidered as any thing but a caſe of ſtipulated 
damages. There is one caſe in which the ſum agreed for muſt 
always be conſidered as a penalty; and that is where the payment 
of a ſmaller ſum is ſecured by a larger. In this caſe it is impoſſible 
to garble the covenants, and to hold that in one caſe the Plaintiff 
ſhall recover only for the damages ſuſtained, and in another that be 
hall recover the penalty: the concluding clauſe applies equally to 
all the covenants. If any thing is to be collected from the form of 
this declaration, it ſhould ſeem that the Plaintiff meant to ſue only 
for the damages actually ſuſtained. If he had declared in debt and 
aſſigned breaches he would have been conſidered as having made 
his election to proceed under the ſtatute, and by varying the form 
of the action he ſhall not elude the ſtatute. I rely on the form of 
the inſtrument and on the ſtatute of William, With reſpect to the 
caſe of Hardy v. Martin, in which I was concerned, Lord Man/- 


Rule diſcharged 


0 See Kal v. ae, 3 bs n 555. and Harch v. 15 3 Term Bo: 636. 
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WHITBURN v. STAINES. 


gb nps T. The firſt count of the declaration was upon an 
award; which was followed by the common counts. 

Bayley Serjt. applied for a rule ai to change the venue from 
Midd gſex to Suſſex ; and obſerved, that although in actions on 
ſome inſtruments the Courts had refuſed to change the venue, yet 
that in the caſe of Pinkney v. Collins, 1 Term Rep. 571. where the 
Court refuſed to change the venue in an action on a bill of 
exchange, the reaſon given was, that ſuch inſtruments were bona 
notabilia i in any county, which does not apply to an award. 

Upon this Chambre J. read a manuſeript note of a caſe of Orme v. 
Almay, B. R. M. 26 Geo. 3. where the Court refuſed to change 
the venue, the action being on a note to pay 154. if the Defendant 
did not compleat his contract for an inn purchaſed at an auction, 
which was not a negotiable note. | 

Bayley then urged that the Plaintiff ought to be bound to confine 
his evidence to the count on the award, as in Maugir v. Hinds, Barnes 
487. ed. 34 5 or at leaſt ſhould undertake to give evidence on 
that count at the peril of a non-ſuit, as in The Duke of Bedford v. 
Bray, Barnes 491. ed. 3.; for unleſs the Court ſhould put Plaintiffs 
under theſe terms, they would always be at liberty to lay the venue 
where they pleaſed, by introducing a count upon an inſtrument 
which never exiſted. WW 
The Court intimated an opinion that the application could got. 
ſucceed but offered to grant a rule ni. FA, 

2 Whereupon Bayley deſired to take nothing by his motion. 


ö 
1 


Many V. SHBRIFF, 


#2 "Defendant 3 in this aſs was held to bail upon an afhdavit 
1 made by the Plaintiff and one Robert Geddes. In that affidavit 
the Plaintiff depoſed * that at the time of making the aſſignment 


truſtees and aſſignees as aforeſaid. 


made. But a ſupplemental aſſidavit was allowed. 


Vl. II. 42 herein- 
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Tan. 27th, 


It ſeems the 
Courtwill not 
change the 
venue in an 
action on an 
award, even 
though the 
declaration 
contain the 
com mon 
counts. Nor 
will they 
oblige the 
Plaintiff to 
undertake to 
give evidence 
on the count 
upon the 
award. 


Jan, 23th, 


In an affida- 
vit to hold 
to bail the 
Plaintiff de- 
poſed that 


at the timo 
of the aſſign ment thereinafter mentioned, the Defendant was indebted to him on a bill of exchange, 
and that he afterwards aſligned | the debt by indenture to H. B. C. and D. in truſt. 4 then depoſed that 
at the time of the aflidavic being made the Defendant was indebted to them 4. B. C. and D. as ſuch 
Held that the affidavit was inſufficient, becauſe it did not deny that 
the debt had been ſatisfied to the Plaintiff between the Rh and the tinie of the affidavit being 
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hereinafter mentioned the Defendant was juſty indebted to TOY 4 


Plaintiff in the ſum of 3. as the acceptor of a bill of exchange pay. - 
able to the order of Thomas Watjon and duly indorſed to the Plaintiff 


and that the Plaintiff by a certain indenture bearing date, &c. af. 


ſigned the ſaid debt among divers other debts and effects to the other 


deponent Robert Geddes together with F. L., F. C., W. M., and 


J. H. in truſt for the benefit of the creditors of the ſaid Plaintiff” 
Robert Geddes then depoſed * that the Defendant is juſtly and 


N truly indebted to him and the ſaid F. 125 FJ. C., M. M., and A 


as ſuch aſſignees and truſtees as aforeſaid in the ſaid ſum of 370 
upon avg by 1 virtue of the ſaid bill of exchange and the ſaid aſſign- 
ment.“ Laſtly, the Plaintiff and Geddes depoſed * for themſelye, 
and each of them that no tender of the ſaid ſum of money or any 
part thereof hath been made in any note or notes of the Governor 
and Company of the Bank of England n to be payable on 


demand. 3 


A rule 15% 7 having 8 obtained for diſcharging the Deſendan 


upon a common appearance; 
Vaughan, Serjt. in ſupport of the _ contended, that it ought 


1 appear by the affidavit that the Defendant was indebted to the 


| Plaintiff on record at the time of the affidavit made; whereas in 
this caſe it only appeared that the Defendant was indebted to him 


at the time of the aſſignment. 
Bayley, Serjt, contrd inſiſted that in caſes like the preſent, it was 


quite ſufficient if the aſſignees who have the equitable intereſt 


ſwear that the Defendant is indebted to them as ſuch aſſignees at 


2 the time of the affidavit made : he cited Cre e/well v. Lovell, 8 Term 
Rep. 418. 


Lord ELDON; Ch. if? 8 The caſe ot Crefevell v. Lovell, as 
far as it affects that now before the Court, ſeems to have been 


founded upon the authority of ſome caſes of legal aſſignees; 


which caſes do not appear to me to bear any analogy to it; for 
neither in Cre/well v. Lovell, nor in this caſe, could the action be 
brought. in the name of the aſſignees. Though the Plaintiff in 


the preſent inſtance ſwears that the Defendant was indebted to him 


at the time of the aſſignment, yet ſubſequent to that time the 


40% Plaintiff may have received the money and given a diſcharge; 
- and conſequently, it is poſſible conſiſtently with the Plaintiff's 


affidavit that nothing may have been due at the time of the at- 


1 fidavit made. It however the Plaightt bad added N be 


3 | . to 
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to the aſſignment nothing had been paid to bim, the affidavit 1801. 
would have been ſufficient. 55 8 
Bapley then applied for leave to file a * affidavit in 51e. 
order to make that addition (a); which after ſome oppoſition was 


granted, | 


| (a) Vide Garnham v. Hammond, ante, 298. 


- TipriNG v. JOHNSON. Jus. 28th, 


RuLE having been obtained by Bayley Serjt. calling on the Plaintif narf 
> Plaintiff to ſhew cauſe why the execution ſued out in this cation by a 


caſe ſhould not be ſet afide for irregularity, 1ſt, Becauſe it had rage 


been ſued out after ſervice of the allowance of a writ of error; 8 3 
| * in the 


2dly, Becauſe it was ſued out by an attorney different from the cauſe, with- 
one who had been attorney 1n the cauſe, and no order for cbang- iv . 
ing the attorney had been obtained (a); _ - : . 
Shepherd, Serjt. as to the firſt point produced an affidavit ſtating attorney. 
a declaration of the Defendant, that the writ of error was ſued out 

; for delay; and was proceeding to argue on the ſecond point, 

When HEATk, J. ſaid, that it appeared by ſeveral caſes col- 

lefted in Rol. Abr. (5) that the authority of an attorney determines 

with the judgment and therefore no order to change the attorney 

vas neceſſary. 


Per Curiam, 8 Rule diſcharged with coſts, 


(a) See Reg. Gen. A. D. 1654. R. R. f. 10. | pray the ſcire facias, and therefore the old 
C. B. .. 13. Kaye v. De Mattos, 2 Bl. 1323. | attorney might. It is alſo laid down, that 
and Macpherſon v. Roriſon, Doug. 2179. | the attorney after judgment may acknow- 
0 Vol. 1. fol. 291. M. But the attor- | ledge ſatisfaction on the record, upon re- 
ney in the ſuit may ſue out execution within, | ceiving the money, 1 Rol. Rep. 366; or 
a year after the jodgment without a new | even without having received the money, 
warrant-2 Ia, 378.; or ſue out a tire facias Per Dedderidge and the clerks, though Coke 
2painſt bail, and pray an alias. Burr v. thought otherwiſe, 1 Rol. Rep. 363, In 
Atauood, 1 Salk. 85; though when the | 1 Rel. Abr. 291. J. 10. it is ſaid that the at- 
Jeire facias is returned there muſt be a new | torney after judgment cannos zeleaſe da- 
warrant, ibid. Indeed the reaſon given by | mages; but in Lamb v. Williams, 1 Salk. 89. 
Holt, Ch. J. why he may ſue out the feire it was determined that he might. 

Jain ie, that any one might ſue out or 25 CAE 


* 


in debt © for 


Is © CASES IN HILARY TERM 
1 . 5 Dy 


* ah TOP. | ? | > 15 / 
— FR BRR v. GHERIFF, | 


1% 


Ne 1 J A RLE nf was obtained in this caſe for entering a common 
aat ne - | 8 ; a ; 

fendaot an- appearance and having the bail-bond delivered up to be can. 

| ſ er in: 0 1 3 * . 

A os celled, on the ground of a variance between the writ and the de. 


bg agg claration ; the ac etiam clauſe of the capias being, that the Defen- 


dant ſhould anſwer “in a certain plea of treſpaſs. on the caſe on 
elaratioo be promiſes to the damage of the Plaintiff, &c.” and the declaration 
goods ſold being debt for goods ſold and delivered and money borrowed. 
34 — - Shepherd, Serjt. now ſhewed cauſe, and contended that the 


ee Court would look to the affidavit to hold to bail, to ſee whether 


will diſ- the ſame cauſe of action had been purſued in the declaration as 
— that for which the Defendant had been arreſted, and that the 
on Forming _ affidavit in this caſe being « for money lent and advanced” the 
N ſame cauſe of action had been purſued; he admitted that if the 

5 affidavit be for trover and the declaration on- promiſes the Court 


will diſcharge the Defendant on common bail, under 13 Car. 2. 
. 2. c. 2. as was done in Tetherington v. Golding, 7 Term Rep, 


80; and that on the fame ground proceeded the caſes of De 

Cour v. Read, 2 H. Bl. 278. and Spalding V. Mure, 6 Term Reh. 

363, whereas the only queſtion in this caſe was, whether the 

Court would diſcharge the Defendant becauſe the declaration was 

debt on promiſes inſtead of caſe on promiſes. 
Vangban, Serjt. contra obſerved, that the caſe depended on the 

ſtatute of Car 2., and that in Lockwood v. Hill, 1 H. Bl. 3 io. 

where the ac etiam was caſe on promiles, and the declaration was 

in debt, an application to diſcharge the Defendant was only re- 

fuſed becauſe the ſum ſworn to was under 40%; in which caſe the 

ac etiam not being neceſſary, the variance was immaterial. He 

cited a caſe of Barnes v. Trompowſhy, K. B. where the ac eliam 

855 being in covenant, and the affidavit to hold to bail on a foreign 
cCharter-party, the Plaintiff having declared in debt on the charter- 
party the defendant was diſcharged on common bail: and alſo urged 
that if in theſe caſes the Court did not interfere bail would be 
made liable for cauſes of action for which Pan's did not mean to 
bind themſelves. —— 
The Court obſerved, that the n of the vail- bond ex- 
preſſed the cauſe of aQion, and in ſo doing followed the words of 
the ac etiam clauſe literally, and that therefore if the Plaintiff's 


*% 


%%Cͥͥͤ 8 e 5 declaration 


CASES IN HILARY TERM 


Jeclaration varied from his writ, the Defendant could never be 
(aid to be condemned in the action mentioned in the condition, fo 
as to charge the bail. 
| Per Curiam, 


Rule abſolute (a). 


(a) Where a writ is ſued out by Plaintiffs 
45 executors, and a declaration is afterwards 
delivered in their own right, the Court will 
diſcharge the Defendant on filing common 
bail, | Douglas and others v. Irlam, 8 Term 
Rep. 416. 80 if Plaintiff take out a writ in 
his own name and declare as executor; or | 


' Defendant. - 
402. | 


Turing v. Jones, 5 Term Rep. 


HAWKINS v. EcKLEs, W1LSON, SMITH, and Rourn. 


EPLEVIN of cattle. 
= iſt, The Defendant Routb in his own right and the other 
| defendants as his bailiffs acknowledged the taking, becauſe the De- 
fendant Rowth was ſeiſed in his demeſne as of fee of and in a cer- 
tain meſſuage with the appurtenances ſituate, &c. and the ſaid 
Routh and all thoſe whoſe eſtate he now has and at the ſame time 
when, &c. had, of and in the ſaid meſſuage, &c. with the appur- 
tenances from time whereof, &c. have had and have been uſed 
| and accuſtomed to have and of right during all the time aforeſaid 
3 ought to have had, and the faid Rouths till of right ought to have 
common of paſture in and throughout the ſaid place in which, &c. 
called, &c. for two cows or heifers as to the ſaid meſſuage with 
the appurtenances belonging and appertaining :” they then ac- 
knowledged the taking of the cattle as At feaſant, and prayed 
a return. ö 


adly, The Defendant pleaded 6 way of juſtification © that the 
1 fag Routh before and at the ſaid time when, &c. was poſſeſſed of a 
certain other meſſuage with the appurtenances ſituate, &c. and 
that the ſaid Routh being ſo poſſeſſed thereof before and at the ſaid 
time when, &c. was lawfully entitled to and of right ought 
to have had common of paſture i in and throughout the ſaid place 
in which, &c. to depaſture the ſame at the ſaid time when, &c. 


with the appurtenances belonging and appertaining. 5 They then 


bar, without praying a return, it ſeems that ſuch a plea is bad. 


Vor. II. SA 


averred, 


with two cows or heifers as to the faid laſt mentioned meſſuage a 


359 
1801. 
KER 

- . | 
SHERRIFF, 


fue out a writ guare clau/um fregit, and de- 
clare in trover; Per Cur, 5 Term Rep. 402. 
But if the writ be in debt for a ſum certain, 
and the declaration in debt alſo but for a 
leſs ſum, the Court will not diſcharge the 


Feb. 4th, 


In an avow- 
ry Defendant 
averred that 
all thoſe 
whole eſtate. 
he now has, 
&c, from 
time whereof, 
&c, have 
been accuſ- 
tomed to 
have and of 
right during 
all the time 
aforeſaid 
ought to 
have had 
and ſtill of 
right ought 
to have com- 
mon of paſ. 
ture in the 
locus in 9 
Held bad, 
and that it 
did not a> 
mount to an 
averment of 
right of com- 
mon at all 
times of the 
year, 


: If defendant 


1n replevin 
plead by 
way of juſ- 
tification of 
the taking 
that he was 
Fofſeſſed of a. 
meſſuage 
with com- 


* zppurtenant, and that the Plaintiff's ls + were damage feaſant on : common, and conclude 1 in 


360 
1801. 
— 
Hawkins 


..V. 
Ec&xLes. 
and Others. 
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qverred, that the cattle were damage feaſant, ſo that the 10 
Routb could not enjoy his common tam amplo modo, and therefore 


| the ſaid Routh in his own right and the other Defendants, as (;. 


vants of the ſaid Routh, took them and detained them as a diſtreſz 
for ſuch damage; and concluded by praying judgment  a&io, &. 


_ 3dly, The Defendants alſo pleaded by way of Juſtification, that 


the Defendants Mi fon and Smith were poſſeſſed of the place in which, 
Kc. with the appurtenances, and being ſo poſſeſſed thereof the ſaid 
two Defendants in their own right, and the other two as their 


ſervants, took the cattle damage feaſant; concluding as in the 
ſecond plea. . 
The Plaintiff demurred ſpecially, and efipncd for cauſes, © that 


the ſaid Defendants have not ſhewn 1n the firſt avowry and cop- 


nizance at what time or times and when nor for what period of 


time the faid Defendant Rowth is entitled to common of paſture in 


the ſaid. place in which, &c. but have only alleged that he has 


common of paſture in the ſaid place in which, &c. generally with- 


out ſpecifying whether he has common every year and at what 


period of the year or how otherwile, ſo that it does not appear that 


the ſaid Defendant Routh at the time of taking the ſaid heifers had 
any right of common in the ſaid place in which, &c. And alſo | 
for that ſaid Defendants have 1 in their ſaid ſecond avowryand cogni- 
zance ſtated that ſaid Defendant Routh was poſſeſſed of a certain 
meſſuage and as ſuch was lawfully entitled to common of paſture 


in the ſaid place in which 8c. which allegation i is too general and 


no certain iſſue can be taken either upon the. poſſeſſion of ſaid De- 


fendant Routh of the ſaid meſſuage or upon title to common of 
' paſture in the ſaid place in which, &c. And alſo for that it is 


alleged in the laſt avowry and cognizance that the ſaid Defendants 
Wilſon and Smith were poſſeſſed of the ſaid place in which &. 
whereas it ought to have been ſtated that ſome perſon was ſeiſed 
thereof in fee and deduced a title to the ſaid meſſuage from ſuch 


perſon to the faid Defendants Wi ſon and Smith. And allo for that 
the ſecond and laſt avowries and cognizances begin and conclude in 
bar of the action inſtead of averring and acknowledging reſpeQively | 
the taking of the ſaid heifers and praying a return of them. And 
alſo for that all the ſaid avowries and cognizances are defective, 


- - uncertain, and want form, &c.“ 


Williams Serjt. in ſupport of the demurrer, after ſtating it to be 


a a common learning that avowries muſt ſhew a good title in 


omnibus 4 
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omnibus” ſo as to entitle the Defendant to a return, and citing 
Matthews v. Cary, Carib. 74. 


Oocodman v. Ayling, Yelv. 148. 
Fall. 107. 8. C. and Butt's caſe, 75 Co. 23., was . to 


argue on the pleas, 

When Vaughan Serjt. was called upon by the Court to ſtate 
the grounds on which he thought the demurrer might be reſiſted. 
In reſpect of the avowry he obſerved, that as it was averred that the 


avowant and all thoſe whoſe eſtate he had, from time whereof the 


memory « of man was not to the contrary,” were accuſtomed to have a 
right of common, © and during all the time aforeſaid” of right ought 
to have had it, it amounted to an averment that the avowant was 
entitled to common at all times of the year, and that if any right 
more limited than that had been proved at the trial, the avowry 
could not have been ſupported. 
meant to contend that they amounted to a ſufficient juſtification of 
the taking ; and that it was not neceſſary in a mere juſtification to 


As to the pleas, he ſaid, that he 


\ " it ſhould ſeem from the current of authorities 


ſhew a title in omnibus (a), as no return is prayed (6). 


(a) In treſpaſs it is ſufficient to juſtify un- 
der a paſſeſſon if the title does not come in 
queſtion, As in affault and battery and 
molliter manus pleaded, Sevi v. Avery, 
Cro. Car. 138. So in guare clauſum fregit 
Defendant may plead that he was peſeſſed 
of a cloſe called 4, and the Plaintiff of a 
cloſe called B., that the latter ought to re- 
pair the fences, and that for default thereof 
Defendant's cattle eſcaped into B. Falado | 
v. Ridge, Telv. 74. Soto treſpaſs for taking 
cattle, poſſeſſion of the locus in quo for a term 
of years was pleaded, and that the cattle 
were damage feaſant therein. Anon, 2 Salt 
643. Searl v. Bunion, 2 Mod. 70. Lang ford | 
v. Wibber, 3 Mod. 132. And in Randle vl. 
Dean and Another, Lutw. 1496. which was 
treſpaſs for beating the Plaintiff's ſervants 
and horſes, the Defendant pleaded that he 
was poſſeſſed of the locus in gue, and that the 
ſervants and horſes were damage feaſant. 
The Reporter indeed obſerves at the end of 
this laſt caſe, that no exception was taken, 
that poſſeſſion only was pleaded without 
| ſhewing what eſtate; but had it been taken 


* 


that it would not have availed. There is 
bowever a caſe in Moor 846. Smith v. Bull. 
where the Defendant in an action of aſſault 
and battery having pleaded that he molliter 


2 Lutaw, 1231. 
KRaym. 332. S. C. Indeed in Langford v. 


wanus impo/uxt on the Plaintiff who entered 


had in the cloſe, and that the Plaintiff came 
to eject or diſſeiſe him, but it is obſervable 


that there the Defendant did not aver that 


he was in poſſeſſion, but only that it was his 
cloſe, which might be true, and yet he not 


| in poſſeſſion: independent of which this caſe 


ſtands con tradicted bythe authority of O/vay 
v. Briſtow, 10 Mod. 37. where the Defen- 
dant in treſpaſs having juſtified taking the 


Plaintiff's cattle, becauſe they were damage 


 feaſant in clauſo ſuo, it was held good. In- 


| | deed the doctrine that poſſeſſion may be 


But 


 jnto his cloſe, the Court held that the De- 
' fendant ſhould have ſhewn what eftate he 


5 365 


1801. 
— — 
HAwWEkINS 
. 
EckLEs 


pleaded in treſpaſs is confirmed by a late : 


caſe. Taylor v. Eaftauoed, 1 Eaft. 212; 


though it was there reſolved, that ſuch a 
plea might be anſwered by replying title in 


a third perſon, —But in replevin, where an 
avowant pleaded generally, that he was ſei- 
ſed of the locus in quo without ſaying of what 
eſtate, and avowed chat he took the cattle 
damage feaſanr, and praved a return, the 


avowry was held bad. Saunders v. Huſſey, 
Carth. 9. 8. C. i . 


Webber, 3 Mod. 132. where poſſeſſion was 


' pleaded in juſtification of treſpaſs, it was ad- 
| mitted arguendo, that it might have been 


otherwiſe in replevin; and in Sly v. Daly, 


19, e 331. this preciſe point came 
be fore 
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5 and Others. 


Preſsly denied that caſe to be law; and the 
deciſion in Silly v. Dally, is confirmed by | 


Feb. 5 th. 


If a perſon 


againſt whom 
a commiſſion 
of lunacy has 
iſſued, be ar- 


Court of 


Common 
Pleas has no 
power to diſ- 
charge him. 
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But The Court being clearly of opinion that che avowry was bad 
-offered the Defendants leave to amend, intimating that if they 
perſiſted in arguing the pleas they muſt do it at their peril, ſince 
they would not be allowed to amend, if upon argument the 
Court ſhould hold the pleas to be bad. 

On hearing this Vaughan conſented to amend on payment of 


coſts. 


before the Court, and a conuſance by the 
"Defendant as bailiff to J. T. ſtating that 
the grandfather of J. 7. being poſſeſſed of 
the locus in quo leaſed the ſame for years, 
and deriving a title to the leaſe to J. T., was 
held bad. In that caſe was cited Paſpley v. 
Seymour, 2 Show. 484. where an avowry of 
this kind was held good; but the Court ex- 


:Challoner v. Clayton, 3 Salk, 305. Comb. 
472. 8. C. and Freeman v. Fugg, 3 Salk, 
307. in which laſt caſe however the Court 
held that the objection muſt be taken ad- 


— 


vantage of on demurrer, and cannot prevail 


# 


STE EL v. 


572 SHALL 80 b 


him previous to the arreſt. 


Lord EL DON Ch. J.—I am afraid that Were is no prohibition 
in the law of England from arreſting a lunatic. I have often known 
the Court of Chancery go out of its juriſdiction in order to aſſiſt 

a lunatic in this reſpect; and order a Maſter to take an account of 
his debts, conſidering it to be for the benefit of the lunatic. that 
they ſhould be paid, as he would otherwiſe be ſubject to arrelt by 


. all his creditors. 


d Norman, 2 Term Rep. 390. and Nutt v. 
'Verney, 4 Term Rep. 121.; in the former of | the time of the arreſt, 


Marſhall took nothing by his motion n (a). 


(a) The Court of -King's Bench rejected 
ſimilar applications in Kernot and Another v. 


1 


moved to diſcharge the Defendant out of 
cuſtody upon a common appearance, on the ground of his 
being a lunatic, and a commiſſion of lunacy having iflued againk 


which caſes it dpptearea = aMidavit that 7 


in arreſt of judgment. From the above 
caſes it appears to have been determined 
that in a juſtification of treſpaſs where the 
title does not come in queſtion poſſeſſion 
alone may be pleaded, but in an avowry or 
conufance in replevin it cannot, Whether it 
may be pleaded in replevin where the tak. 
ing only is juſtified, and no return prayed, 
does not appear to have . hitherto ex. 
preſsly decided. 

(5) There are many inſtances in which 
the Defendant in replevin cannot avow, but 
can only plead a juſtification of the taking, in 
which caſes he is not to pray a return. See 
Gilbert's Replevin, c. 7. J. 3. p. 132. ed. 2, 


ALAN. 


t 


Defendant had become inſane after the at- 
reſt, and in the latter that he was inſane at 


- 
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HIirFFERMAN ©. LANGELLE. ; 


E er declaration in this caſe, which was a town cauſe, was deli- 
1 vered de bene &fje on the 17th of November, indorled “ to plead 
Jn — g On the 19th the Defendant obtained an order for a 
n particular, which was complied with on the 20th, and on the 21ſt 
judgment was ſigned for want of a plea. | 


The Court on a motion to ſet aſide the judgment, held that the in- 
dorſement on the declaration amounted to a notice to plead accord- 
ing to the rules of the Court, vis. in four days; that the time for 
pleading was not ſuſpended by the order for a bill of particulars; 
and that although a Plaintiff cannot ſign judgment until the order 
for a particular has been complied with, yet he may do ſo im- 
mediately after having delivered the particular, provided the time 
for pleading be then elapſed. N 

Bayley Serjt. for the Plaintiff. 

Shepherd Serjt. for the Defendant. 


SINCLAIR v. CHARLES PHILLIPE, 
; 188 France. 


Monſieur de 


cath that Charles Phillipe is juſtly. and truly indebted unto him 
and received to and for the uſe and on the account of the ſaid 


expended lent and advanced in England to and for the uſe and on 
te account of the ſaid Charles Phillipe and for intereſt due thereon 
and upon an account ſtated in England.“ The Plaintiff then 
negatived any tender in bank notes. | RR . 
On a former day Shepherd Serjt. obtained a rule N for diſcharg- 
ing the Defendant on a common appearance under the 38 Geo. 3. 


'Pearance, 


Vol. II. 


1 


Fux Defendant in this caſe was arreſted and holden to bail on 
= the following affidavit. © T. G. Sinclair of, &c. maketh 


this deponent in the ſum of 117 J. and upwards for money had 


7. G. §. and for money by the ſaid 7. G. S. paid laid out and 


ment in England, and the Pefendant acknowledged the debt. The Defendant having be 
bail for money laid out by the Plaintiff in Zag/and and on an account ſtated in England, diſcloſed 
the above circumſtancee, by affidavit, upon which the Court diſcharged him upon a common ap- 


Fe 


363 


1801. 
— 


Feb. 5th. 


Tf a declara- 
tion be in- 
dorſed © to 
plead in —: 
it muſt be 
underſtood 
ta, mean 
within the 
number of 
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by the roles 
of the Court. 
An order 
ſor a bill of 
particulars 
does not ſuſ- 
pend the 
time for 
pleading ; 
and there- 
fore Plaintiff 
may ſign 
judgment 


immediately 


after deliver- 


ing the pat- 
ticular, if 


the time for 
pleading be 
then out. 


Feb. 5 tk. 


The Defen- 


dant an alien 
within the 


terms of the 
38 Geo. 3. 


C. 50. 5 9. 
having en- 
tered into an 
agreement 
with the 
Plaintiff in 
a foreign 
country, the 
latter in 
purſuance of 
the agree- 
ment laid out 
money in 
England, af- 
ter Which the 
parties came 
to an adjuſt- 


en holden to 


U 
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who - * 


and alſo that ſeveral adjuſtments of his demands had taken place in 
this country, upon which occaſions the Defendant acknowledged 
himſelf indebted to the Plaintiff in confiderable ſums. E 


it by a ſupplemental affidavit. 
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r. 50. % 9. (a), and produced an affidavit ſtating that the Deſen. 


dant was an alien abiding in this kingdom and a perſon who quitted 
his country of France by reaſon of the revolution and troubles in 
France in 1789; that in 1791 the Defendant together with his 
brother Louis Staniſlaus Xavier ſince King of France, being reſident 
at Coblentz in Germany, entered into an agreement with the Plain. 
| tiff reſpecting his raiſing men for the ſervice of the King and 
Princes of France, and that he was not indebted to the Plaintiff in 
any ſum of money whatſoever contracted in the dominions of his 
Majeſty King George the Third, to the beſt of his knowledge and 
belief, or on any other account, or otherwiſe, or elſewhere than in 
conſequence of the ſaid agreement made at Coblents, and that he 
verily believed the Plaintiff's demand aroſe out of the ſaid agreement. 
Beſt Serjt. now ſhewed cauſe againſt the rule, and relied on 
an, athdavit of the Plaintiff, which alleged that he had expended 
in England, previous to the Defendant's arrival here, ſeveral 
ſums of money in purſuance of the above-mentioned contra, 


He argued 
from thence that though the commencement of theſe tranſactions 
took place out of England, yet that as money had been expended 
and an account had been ſtated in England, there was a ſufficient 
debt to ſupport the arreſt notwithſtanding the 38 Geo. 3. He 
alſo urged, that the affidavit being poſitive with reſpect to the 
debt ariſing in England, it was not competent to the Defendant 
to controvert that fact, and that if there was any ambiguity on the 
face of the affidavit the Court would allow the Plaintiff to explain 


Shepherd and Runnington Se) ts. in Support: of 5 rule were 
Ropped by the Court, 


(a) Which provides te that aliens abidiog ] beyond the ſeas other than the dominions of 


or paying any debt, nor to be taken in exe- 


for or by reaſon. of any debt or other cauſe . 
of action contratted or ariüng in any paris 


in this kingdom having quitted their re- 
ſpective countries by reaſon of any revolution 
or troubles in France or in countries con- 
-quered by the arms of France ſhall not be | 


liable to be arreſted, impriſoned or held to | 


bail or to find caution for the forthcoming , 


cution on any judgment nor by any caption. 


his Majeſty while ſuch aliens were not with- 
in the ſaid dominions of his Majeſty ; and in 


| in Weftmin/fter Hall, or of the Courts of Sel- 
|. fion in, Scotland, or of any Judge of ſuch 


Courts àn vacation time.“ 


caſe any ſuch alien ſhall have been or ſhall 
be arreſted &c. contrary to the intent of 
this act, ſuch alien ſhall be diſcharged there- 
from by order of any of his Majeſty's Courts 


Lord 
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Lord ELDoN Ch. J. The caſe of this illuſtrious perſon muſt be 1801. 
gecided on the ſame grounds that would operate in favour of the ee 1 
meaneſt individual falling within the purview of the 38 Geo. 3. OO ci OY 
Whether under the .circumitances ſtated to the Court he does fall PRIxLIrx. 
| within the deſcription of perſons entitled to be relieved by that 
act, is the queſtion for us to decide? It appears to me that he is 
entitled to be diſcharged, firſt, becauſe the. afhdavit under which 
he has been holden to bail is not ſufficiently diſtinct to meet that 
| caſe in which the act prohibits the arreſt of an alien abiding in 
this kingdom having quitted his country by reaſon of the troubles 
in France, It would have been very ealy for the Plaintiff to have 
ſtated, that the Defendant was indebted to him in a certain ſum of 
money for a debt not contracted or ariſing in parts beyond the 
ſeas; but thie affidavit may be equally true whether the debt were 
contracted or aroſe within or without the kingdom. For though the 
money is ſaid to have been paid in England, yet the contract being 
in Cermany the debt in the eye of the law ariſes there, and is not 
altered by the locality of the expenditure. Had no other affidavit 
 therefore-been produced to the Court on the part of the Plaintiff, I 
ſhould be of opinion that in a caſe where the original affidavit is 
ſo guardedly ſworn, no ſupplemental affidavit ought to be allowed. 
But taking the affida vit now produced by the Plaintiff as a ſupple- 
mental affidavit, it does not appear to me to ſtate ſufficient grounds 
for holding the Defendant to bail, for notwithſtanding the tranſ- 
addions and adjuſtments ſubſequent to the original contract the debt 
ſtill remains a debt within the meaning of the ſtatute. Theſe 
adjuſtments amount to nothing more than an endeavour to pro- ; 
| vide for the original debt, and if the Court were to hold that every 
| acknowledgment of ſuch a debt created a new demand it would 
be the means of preventing theſe perſons to whom the act extends 
from furniſhing to their creditors any vouchers againſt that period 
when they ſhould be .enabled to pay, or having any the moſt 
honourable and well-intentioned communication with them. It 
has been ſaid, that it is not competent to the Defendant to contro- 
vert the affidavit to hold to bail; but had there been more doubt 
than there is upon the queſtion of law 1 am inclined to think that 
| the Defendant's affidavit ought to have been admitted; for where 
the right to be diſcharged depends upon a queſtion of law it would 
be very harſh to ſay, that becauſe the Plaintiff has undertaken to 


ear ering to a point the + of which muſt depend on an 
=P | accurate 
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knowledgment made in England of a debt contracted abroad 


not be chargeable by reaſon of the contract itſelf, 


5 cauſe of action to be raiſed * them by a judgment againſt their 


There are two periods to be conſidered; the 1ſt, before this De- 


as equivalent to new promiſes and new debts; but if that were (, 


conſider the act as looking to the original tranſaction, the protec- 


proceed to judgment againſt the property of a perſon within the 
potection of the act; now a judgment is technically ſpeaking 
a new cauſe of action; but it would be abſurd to hold that the 


? 
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accurate legal zaveſtigation, the Defendant muſt therefore lie; in 
gaol. | : 
Harn J. It appears that this affidavit was drawn with q 
view to the A of Parliament; but it does not ſtate a caſe exempt 
from the proviſions of the act. It does not ſpeak of any contra 
in England, but merely of money paid and laid out in this country, 
whereas it is the original contract which the act contemplate, 


fendant came to England, the 2d, ſince his reſidence here. During 
the iſt there is no pretence to ſay that the Defendant Was not 
within the operation of the act, the contract having been made 
abroad. With reſpect to the 2d it is ſaid that the adjuſtment 
and ſettlements which have ſince taken place are to be conſidered 


the conſequences of the act would be very fatal to honourable men. 
For what honourable man being aſked whether he owed a debt 
contracted abroad would not immediately acknowledge it, or be- 
ing deſired to adjuſt it, would refuſe ſo to do? The property of 
perſons in the Defendant's ſituation may be reſorted to, and if the 
evidence they themſelves afforded ſo as to affect that property were 
to affect their perſons alſo, and deprive them of the protection 
afforded by Parliament, the intention of the Legiſlature would be 
compleatly defeated. | 

- Rooke J.—l am of the ſame opinion, and ſhould not add any 
thing to what has been ſaid by my Lord and my Brother Heath, 
if I did not think it neceſſary to declare my opinion that it would 
be of very dangerous conſequence to hold, that an honourable ac- 


would charge the perſon of the Defendant, when his perſon would 
 CHAamBRE JI am clearly of opinion that the act intended to 
refer to the original contract. It has been argued that the account 


ſtated in England amounts to a new cauſe of action; but unleſs we 


tion which it holds out would be merely deluſive. A Plaintiff may 


ſame ac which meant to prevent the impriſonment of a particular 
claſs of perſons for particular debts, meant alſo to permit a new 


ee. 
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property, which cauſe of action ſhould lead to the impriſonment | 


of their porions. 
Rule abſolute. 


Davizs and . „ Aſignee of Sn1vers a apa t, 
ChirrEN DATE. 


1 * was a rule 1/5 for ſetting aſide an interlocutory judgment 

The Defendant 
(Vid. ante, p. 282.) having been continued in cuſtody under a 
detainer for 1, 300 J. a declaration was delivered on the 8th of 
November laſt; ſpecial bail was put in to the action in the country 
on the 24th of the ſame month, and on the ſame day notice ſerved 
that the bail would juſtify by affidavit on the 28th; the juſtifica- 
tion was oppoſed on the ground of the Plaintiff's not having had 


ſigned under the following circumſtances. 


tained for à juſtification before a judge at chambers; on the 
od of December notice was ſerved of the Defendant's intention to 
juſtify bail on the 4th of the ſame month, on which day they did 
juſtify without any oppoſition; but on the 3d of December the 
Plaintiff had ſigned judgment for want of a Fan though no plea 
. had ever been demanded. 

Bayley Serjt. ſhewed cauſe and contended that the Defendant be- 


plea was neceſſary, inaſmuch as a priſoner is bound to plead with- 


being ſigned on the 3d of December, when his bail had not juſtified, 

was a judgment regularly ſigned as againſt a priſoner. 

| Beſt, Serjt. contra, inſiſted that as the Defendant was only pre- 
vented from juſtifying his bail on the 28th of November by the 


, muſt be conſidered from the 28th as a perſon entitled to a 
demand of a plea before judgment could be figned againſt him. 
7 be Court expretied themſelves clearly of this opinion. Po 


eeſſary if the priſoner has been removed out 
of the cuſlody of the ſheriff without notice 
to the Plaintiff, Wilkinſon v. Brown, 
6 Term LPs . | 


(a) If "> be in the 3 of he ſheriff; 
/ecur f in the cuſtody of the marſhal. Ro/e 
v. Chriffield, 1 Term Rep. 591. But even in 
the latter caſe no demand of a plea is ne- 


Vor. II. 5 G 


BF time to inquire into the ſufficiency of the bail, but a rule was ob- 


ing in cuſtody till his bail were actually juſtified, no demand of a 


out any demand of a plea (a), and that in this caſe the judgment 


Plaintiff's defiring further time to inquire after the bail, the former 


Rule abſolute. | 
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* 


If a priſoner 
be prevented 
from juſtify- 
ing bail by 
the Plainsiff's 
deſiring fur- 
ther time to 
enquire into 
their ſuffici- 
ency, he is 
from the 
time of his 
notice of juſ- 
tiſication ia- 
titled to a 
de mand of a 
plea before 


judgment 
can be ſigned 


againſt him. 
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If Plaintiff 
in replevin 
plead ſeveral 
pleas in bar 
upon which 
iſſues are 


joined, and 


ſome iſſues 
are found for 


the Plaintiff 


and ſome for 
the Defen- 


__ dant, the lat- 
ter is intitled 


to ſuch coſts 


of the trial 


as relate to 
the iſſues on 


which he has 


ſucceeded as 


well as to 
the coſts of 


the plead- 
in 88. 


or ſuit, or any Plaintiff in replevin may plead ſeveral matters, pro- 
vides in /. 5. © that if any ſuch matter upon demurrer joined, be 


Ann. only gives the coſts of thoſe pleadings; and that it was not 
intended thereby to repeal the ſtatute of the 22d and 23d cf 


m_ was an action of replevin; | in which the Defendant made 


review his taxation, arguing thus—Although the Plaintiff, accord- 
ing to the rule lately laid down by the Court (a), may not be 
entitled to the coſts of the iſſues on which he has failed, yet the 
. Defendant can only be entitled to the coſts of the pleadings on 
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VoLLUM v. SIMPSON. 


two cognizances. To each of the, cognizances the Plaintif 
pleaded three pleas in bar, whereupon ſix iſſues were joined, At 
the trial a verdict was found for the Plaintiff on the 1, 3d, and 
6th iſſues, and for the Defendant upon the 2d, 4th, and 5th, 
In taxing coſts the Prothonotary allowed to the Plaintiff the coſts 
of ſo much of the pleadings, briefs, and witneſſes as related to the 
iſſues upon which he had ſucceeded, amounting to 125 J. 152, 
and to the Defendant, in the ſame manner, the coſts of ſo much of 
the pleadings, briefs, and witneſſes as related to thoſe iſſues upon 
which he had ſucceeded, amonnting to 1271. 3 5. 
The Prothonotary having reported to this effect; 

| Heywood Serjt. now moved that he might be ordered to 


thoſe iſſues, not to any coſts of the trial. The Stat. 4 Ann. c. 1b. 
after enacting in /. 4. that any Defendant or Tenant in any action, 


judged inſufficient, coſts ſhall be given at the diſcretion of the 
Court; or if a verdict ſhall be found upon any iſſue in the ſaid 

cauſe for the Plaintiff or Demandant, coſts ſhall be alſo given in 
like manner, unleſs the Judge who tried the ſaid iſſue ſhall certify 
that the Defendant, or Tenant, or Plaintiff in replevin, had a pro- 
bable cauſe to plead ſuch matter which upon the ſaid iſſue ſhall be 
found againſt him.“ In caſe of a verdict therefore coſts are to be 
allowed in like manner as upon demurrer; ; but on demurrer 
there can be no coſts but of the pleadings. Nothing but the colts 
of the pleadings appear to have been allowed in Dodd v. Joddrel, 
2 Term Rep. 235. and in the caſe of Page v. Creed, 3 Term Rep. 
391. it was expreſsly ſaid by the Court, that © the Statute 4 & 5 


Car. a. c. 9. which enacts that if the Plaintiff recover uader 400 


(a) Vid. "ous v. Lee, ante, 330, | Ee 
9 8 1 
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-1 aſſault and battery, he ſhall recover no more coſts than damages: 1801, 
now if a Defendant in ſuch an action plead ſeveral matters and Voce 
the Plaintiff be entitled to all the coſts of trial relating to thoſe _ v. 
- | S1MPSOYN., 
iſſues on which he ſucceeds though he recovers 15. damages only, 
the whole effect of the Statute of Car. 2. will be defeated. . The 
only caſe to ſupport the preſent taxation in the Defendant's favour 
is that of Brooke v. Willett, 2 H. Bl. 435; But in that caſe the 
only authorities cited in the Defendant's favour and on which tze 
judgment may be ſuppoſed to have proceeded were Butcher v. * 
Green, Dougl. 678. and Dodd v. Yoddrell; the former of which 
caſes was inapplicable to the point in conteſt, and the latter is 
ſubje& to the explanation above ſtated, | 
 Cockell Serjt. contra relied on Brooke v. Willett. 
Lord EL DON Ch. J.—We are informed by the Prothonotary, 
that it has been the invariable practice of the Court to tax the 
coſts in the manner which is now contended to be incorrect. The 
very point now in diſpute came directly before this Court in 1795, 
in the caſe of Brooke v. Willett, at which time this Court, after 
having made inquiry of the Judges of the Court of King's Bench, 
held that the practice which had prevailed was conſiſtent with the 
true conſtruction of the act. It is ſufficient for me to add, that on 
looking into the ſtatute the practical conſtruction appears to me 
to be conſiſtent with the words uſed in the act. Indeed if I had 
doubts upon the ſubject, I think my doubts ought to be controlled 
oy the uniform practice of the Court. | 


HEATH J.— The ſtatute of Arne being a remedial ſtatute ought. 
to be ſo conſtrued as to advance the remedy. The coſts intended 
to be given appear to me to be all thoſe coſts which follow the 
| unneceſſary plea. This conſtruction is analogous to that which 
has been put upon the ftatute of Glouceſter, by which the coſts of 

the writ only are given to the Plaintiff if he ſucceed, and 
yet that ſtatute has . been held to give all the coſts of 
the ſuit. 5 


\ ROOKE and CHAMBRE Juſtices concurring, 
| The Prothonotary's s Report was confirmed. 
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A writ of er- 


ror operates 
as a ſuper- 
 Jeaeas from 
the time of 
the allow- 
ance, though 
it be not. 
ſerved till 
after execu- 
tion. 
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 MraGHgR O. VANDYCK. | 


HE Defendant in this caſe having fed out a writ of error, 
obtained an allowance thereof at 12 0 clock at noon on the 
28th of Fanuary, but did not ſerve the allowance on the Plaintiff 
before half paſt {1x on the fame day; in the mean time the Plaintiff 
ſued ont a /cire facias and levied on the Defendant's goods, A 


rule Ni having been obtained to have this execution ſet aſide and 
the goods reſtored to the Defendant, | 


Clayton Serjt. ſhewed cauſe and contended, that although the 


allowance of the writ of error might amount to a ſuperſedeas where 


the / fa. has not been executed, yet that if execution has taken 


place before the ſervice, the allowance will not have the effect of 


avoiding the execution, and thereby making the ſheriff a treſ- 
paſſer. He mentioned Iucledon v. Clarke, Barnes 212. to ſhew 


that though under a ca. /a. the perſon ſhall be diſcharged, yet in 


the caſe of a fs. fa. the e ſo far as the ſheriff hath 3 gone 
muſt ſtand. 0 


Bet Serjt. in ſupport of the rule, 17 that the allowance | i 


A Juperſedeas of all proceedings. on the judgment, and that the ſer- 


vice has no other effect than to bring the party into contempt; 


Jagues v. Nixon, 1 Term Rep. 279 Lane v. Bacchus, 2 Term Rep. 


44 and Meriton v. Stephens, Barnes, 205, 


The Court at firſt inclined to think that, as the execution had 
taken place before notice of the allowance it would be going too 


far to hold the ſheriff a treſpaſſer, but took time to conſider of their 


opinion. . 


On this day 13 EL Dom Ch. ]. aid Upon . into the 


authorities and confi idering this queſtion, ,we are fully ſatisfied that 


the writ of error muſt be deemed a /uper/edeas from the time of 
the allowance (a), and that the execution of the . fa. was there- 


fore irregular, 


Rule ture 


(a) Vid. Gravall v. Stinpſin, ante, vol. 1. p. 478. 


. * 
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AuBERT v. MAZ E 


VERDICT in this caſe having been taken for the Plaintiff by 
conſent, ſubject to the award of an arbitrator, and the order 


of reference made a rule of Court, the arbitrator found that the 
Plaintiff was indebted to the Defendant in 957. 145. 9d. on the 
balance of an account between them for money lent, advanced, and 
paid by the latter, and awarded that ſum to the Defendant. He 
then proceeded as follows: „ And I alſo find and determine that 
W the faid Plaintiff is further indebted to the ſaid Defendant in the 
ſium of 680 J. 25. being one moiety of divers ſums of money paid 
by the Defendant for and on account of loſſes on policies of in- 
ſurance underwritten by agreement between the ſaid Plaintiff and 
the ſaid Defendant at their Joint riſk and for their joint benefit,” 
and accordingly awarded that ſum to the Defendant. 

A rule N having been obtained on a former day for letting 
aſide this award; 

Cockell and Vaughan Serita, now ſhewed cauſe. The arbitrator has 


6804. 2-5, has become due for the purpoſe of taking the opinion 


money ſo paid on account of an illegal partnerſhip. Although it be 
illegal for underwriters to enter into partnerſhip, yet they are liable 


nat cc competent to them to ſet up the illegality of their own conduct 
by way of defence (a) and therefore as the Defendant has only 
paid on behalf of the Plaintiff what the Plaintiff himſelf would have 
been bound to pay, the former is entitled to recover the amount 
as money paid to the uſe of the latter. In Faibney v. Reynovus, 
4 Burr, 2069, it was held that the Plaintiff was entitled to recover 
| upon a bond given to ſecure the repayment of money advanced 
| by him to ſettle ſtock-jobbing differences, on the ground of the 
| advancement of the money being collateral to the illegal concern. 
In Petrie v. Hannay, 3 Term Rep. 418. Mr. Juſtice Buller obſerves, 
* there is a wide difference between partners engaged in legal 
and illegal contracts; in the former if one of the partners pay the 


(a) Sullivan v. Onan. Park, Ir/ur, 8 


Vo. H. SD 


| ſtated upon the face of the award the circumſtances under which the 


| of the Court, whether the Defendant- be entitled to recover the 


| to Ba inſured for the amount of the ſums underwritten, ſince it is 


371 


1801. 
4 
Feb, 11th, 


Money paid 
by one of 
two partners 
for the other 
on account 
of loſſes in- 
curred by 
them on 
partnerſhip 
inſurances, 
cannot be 
recovered in 
an action 
brought by 
him againſt 
the ocber 
partner. And 
if this with 
other cauſes 
of diſpute 
between the 
two be re- 
ferred to an 
arbitrator 
who awards 
a ſum due 
from one to 
the other for 
money ſo 
paid, the 
Court will 
ſet aſide that 
part of the 
award. 


whole of a partnerſhip debt without * expreſs promiſe from 5 : 


the 
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1801. the other, the law gives him a right to recover it back in an ac. 


tion for money paid to the uſe of that other partner, and it pro- 
m1, ceeds on this ground, that both are liable to pay: but in the cafe 


1 £0 5 bot illegal contracts, as they are not bound to pay, one of them 
a De 95 cannot acquire a right of action againſt the other by paying the 
bi b whole without his conſent; in ſuch caſes it is neceſſary to have 
the conſent and direction of that other.” Now in this caſe hotl. 

parties being compellable to pay the money, either of them had 1 

right to advance the whole, and to call upon the other to repay a 

moiety, upon the ſame principle that a partner in a legal partnerſhip 

| may do the ſame, namely that the payment is not voluntary, In 

Watts v. Brook, 3Vef. jun. 312. the Maſter having been direQed to 

take an account in a partnerſhip concern, and having included mo. 

ney advanced on tranſactions ſimilar to the preſent, exceptions 

were taken to that account, but the Lord Chancellor ordered it to 
| Lang. | | 

_ Shepherd, Lens, and Baz 5th Serjts. contrd. If one partner in an 
illegal concern, make a payment for the other at his expreſs deſire, 

ſuch a payment may be conſidered as made for the uſe of the latter: 

but if a moiety of the money paid by one partner in the courſe 

of an illegal concern, without fuch expreſs deſire, may be recovered 

as money patd to the uſe of the other, the ſtatutes prohibiting illegal 

_ partnerſhips are altogether nugatory. The caſes of Failney v. Ro- | 

nous and Petrie v. Hannay have been conſiderably impeached by 

Steers v. Laſhley, 6 Term Rep. 61. and Mitebell v. Cockburne, 2 Ul. 

Bl. 379. At any rate this caſe does not fall within the principle of 

Faikney v. Reynous and Petrie and Hannay, of which Eyre Ch. ]. 

in Mitchell v. Cockburne obſerves, that they were one ſtep removed 

from the illegal contract itſelf and did not ariſe immediately out of 

it: and indeed his Lordſhip adds, that perhaps it would have been 

better if thoſe caſes had been decided otherwiſe, for when the 

principle of a caſe is doubtful he thought i it better to overrule it at 

once than build upon it at all. The caſes of Sullivan v. Greaves, | 

"Park Inſur. 8. and Booth v. Hodg fon, 6 Term Rep. 405. are ſtrong 

authorities to ſhew that money paid or received on account of 

5 partnerſhip inſurances cannot be recovered. 

Lord EL D oN Ch. J.— his caſe coming before the Court on a 

8 point expreſsly reſerved for their opinion by the arbitrator, we 
are not called upon to unravel the facts on which he has come to 

A determination either one way or the other, but to form a deter- 


| mination on the * ſubmitted t to our Judgthent. Some of tic 
| caſes 
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ceeded on a diſtinction the ſoundneſs of which I very much doubt. 
It has been ſaid, that if one partner in an illegal partnerſhip con- 

cern pay money for the other without his authority, that money 
cannot be recovered; but if the money be paid with his authority 
jt may be recovered. It ſeems to me however, that if two perfons 
engage in partnerſhip ; in an illegal concern, each of them gives an 


authority to the other to tranſact all that buſineſs relating to the 
partnerſhip without tranſacting which no profit can ever ariſe 


from the concern. In Sullivan v. Greaves, a third perſon under- 


therefore underwrote.for the joint uſe of both, and the agreement 
amounted to an implied authority to the Plaintiff in cafe of a loſs 
to pay the whole. Indeed if it were otherwiſe, the partnerſhip 
muſt have been put an end to the moment occaſion aroſe for the 
ſirſt tranſaction in it. The conſequence therefore ſeems to- be 
this, that if a partnerſhip be legal the law raiſes an implied conſent, 

and if it be illegal, yet if the payment be made in the courſe of 
| the partnerſhip buſineſs, a jury will be warranted in finding an 
implied conſent to that payment without which the partnerſhip 
| could not ſubſiſt an inſtant. Lord Kenyon does not appear to have 
taken any diſtinction between an expreſs and an implied promiſe 
in Sullivan v. Greaves; his words are here the Plaintiff is him- 
ſelf the underwriter who comes to-enforce an illegal contract; it is 
1 partnerſhip pro hdc vice and this party cannot apply to a court 


80 in Mitchell v. Cockburne, Lord Chief Juſtice Eyre ſpeaking of 
| this ſort of partnerſhip, lays * no contract can ariſe directly out of 
ſuch a proceeding ſo. as to be "ug foundation of an action“ His 
Lordſhip reaſons on the caſes of Faibney v. Reynous and Petrie v. 
Hunnay, obſerving that © they were one ſtep removed from the 
illegal contract itſelf, and did not ariſe immediately out of it” and 
| adds ® perhaps it would have been better if they had been deeided 
otherwiſe.” Indeed it ſeems'to me that if the principle of thoſe 
caſes is to be ſupported, the Act of Parliament will be of very little 
uſe, My Brother Heath in that caſe agreed with the Lord Chief 
Juſtice; and I do not underſtand him to have ſaid more of Petrie 
v. Hannay, than, that if right it proceeded upon a principle not 
applicable to the caſe before him: not that the principle itſelf 
was right. In Booth v. Hodgſen which was another caſe of an 
ulurance Partnerſhip, one of the partners and a ſtranger acted as 

. 7 . brocxkers, 


caſes on this ſubject, eſpecially that of Petrie v. Hannay, have pro- 


took to bear half the Plaintiff's riſk in an inſurance; the Plaintiff 


| of juſtice to enforce a contract founded in a breach of the law.“ 
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being taken of the reſidue. 


|, it will not be diſputed that it cannot be recovered. 


' CASES IN HILARY TERM 


brokers, and having received the premiums were ſued by the 
other partners for their ſhares. Now there, it might have been 
inſiſted, that the premiums being received by the conſent of the 


other partners, the parties receiving were liable to account for 


them; but the Court held otherwiſe. In addition to this, the caſes 
of Steers v. Laſbley and Brown v. Turner, 7 Term Rep. 630. ſtand 
in oppoſition to Petrie v. Hannay, Faikney v. Reynous, and Watts 
v. Brook, With reſpect to Petrie v. Honnay very great weight is 


due to the opinion of Lord Kenyon, who diſſented from the reſt of 


the Court. It is unneceſſary to give a decided opinion on the 
determination 1 in Pailney v. Reynous, ſince the circumſtance of a 
ſpecialty given to ſecure the money advanced, and which way 
there conſidered as amounting to a new contract, does not exiſt in 
this caſe. And as to the caſe in Chancery it may be obſerved, that 
it 18 poſſible that where parties have ſettled the balance of a mixed 


account between them of long ſtanding, and one party has had an 


advantage for many years of credit being given to him for certain 
ſums therein, a Court of Equity may feel itſelf called upon in 


Juſtice to open the whole account, if the party who has already 


had credit for thoſe ſums think proper to object to an account 


caſe in which it was dryly decided that if a Maſter in the courſe 
of taking an account find certain ſums paid on account of any 
of theſe illegal tranſactions he may, on the ground of conſent to 
ſuch payment, view them in the ſame light as the other z/ems of 
the account, it does not appear to me that the caſe proceeds upon 


a principle ſufficiently conſiſtent with the Act of Parliament to 
Juſtify the adoption of at. 


HEATH J.—I am of the ſame opinion as my Tod who has ſo 
fully gone through the caſes, that I ſhall oniy hint at them. I 


take it to be by no means ſettled that if one partner in an illegal 


concern pay money for the other with his conſent, the money 
ſo paid can be recovered. There are great authorities and opinions 
both ways, and we are therefore at liberty to decide upon princi- 
ples. If the concern in which the money is advanced be alum iu 
For if two 
agree to aſſaſſinate a perſon and hire a third to do it, and one 
of the two former pay the whole reward, it is clear that he cannot 
maintain an action for a moiety. Now I do not ſee any ſound 
diſtinction between the caſe of money paid in a concern which 1 


. .malum in ſe and money paid in a concern which is malun 


5 3 . Tralitiun 


But if that is to be conſidered as 2 


' 
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courage à breach of the law. With reſpect to what was ſaid by 
me in Mitchell v. Cockburne, though I obſerved, that it was diſtin- 
guiſnable from the caſes in Burrow and 1 in the Term Reports, it is 
not A fair inference that I meant to anprove of the latter caſes. 
Many. Judges have avoided giving extrajudicial opinions, and had 


traf judicial. 


any opinion how far the Court would have been called upon to ſet 


this caſe the arbitrator has ſtated all the circumſtances of the caſe 


award muſt be ſet aſide? I think we are, 


that an arbitratar 18 bound by the rules of law like every other 
judge, and if it appear on the face of the award that the arbitrator 
| has ated contrary to law, his award muſt be ſet aſide. In this 
Caſe the Plaintiff wants to avail himſelf of an agreement entered 
into contrary to law, and calls upon us to enforce that agreement. 
| To thew that it is contrary to law Booth v. Hody for is a very” 
frong authority. In that caſe the Court refuſed to aſſiſt a partner 


the courſe of the concern, and which he was unconſcientiouſſy en- 
dearouring to keep in bis own pocket. The caſes of Failtiey v. 
Reynous and Petrie v. Hannay were there. yery much doubted.” as & 
think we cannot do otherwile in this caſe than decide the Hon 1 


lbmitte, M9: us according. to law, and therefore that fo much of 


Kerordinely The Court ſet aſide the latter part of the award. 
Vox. H. 5355 FE - 


grobititum. The latter as well as the former tene 88 . 


I given * opinion on thoſe caſes it would have been ex- 


RoOKE J.—1 709” 2 agree with my Bröker Heath in re- 
probating any diſtinction between malum probibilum and malum 1 in 
E. and conſider it as pregnant with miſchief. Every moral man 8 
is as much bound to obey the civil law of the land as the law of 
nature. With reſpect to this tranſaction, I do not mean to give 


aſide this award upon an affidavit ſtating the ſpecial circumſtances, 
had nothing appeared upon the face of the award itſelf. But in 


ſpecially for our opinion. Then the queſtion is, Whether as the 
arbitrator has aſked for our opinion, we are not bound by the au- 
thority of Mitchell v. Cockburne to ſay that the latter "pare of the 


| | CHAMBRE 3.—1 have no doubt upon the caſe. The queſtion : 
for us to decide i is not, whether we ſhall open tranſactions cloſed 
by a general award which 18 apparently good; ſince the whole 
| caſe ariſes on, inſpection of the award itſelf, and 1s therefore! in che 
nature of a caſe reſerved for ſpecial verdict, There is no doubt 


in an illegal concern in recovering money paid to his partner in + 


the award as is founded on this illegal partnerſhip muſt be ſet N 1 
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Feb. tath. 


Tf an Avow- 
ant in reple- 
vin after trial 
and verdict 
for the Plain- 
tiff obtain 

judg ment 
aon ob/lante 
eweredidto in 
conſequence 
of the Plain- 
tiff's pleas in 
bar being 
bad, he 1s 
not entitled 
to any coſts 
upon the 


pleadings 


ſubſequent to 
the pleas in 


bar, becauſe 


he ſhould 
have de- 
murred to 

£0 chem. 


| that the ſtatute of 21 H. 8. c. 19. 5 3. which gives coſts to an 


| at that ſtage of the cauſe by demurring, it was not juſt that he 
ſhould receive the coſts of thoſe pleadings; that the caſe of a re- 


are allowed to either party upon the pleadings ſubſequent to the 
verdict was given for the Plaintiff on all the iſſues but one, and 


Held that the Plaintiff was not entitled to any coſts of the iſſue on 


; avowant, or the Plaintiff be nonſuit or other avi iſe barred, he ſhall 


"CASES IN HILARY TERM 


Da Cos TA v. OCusakx. | 


"HE Prothonotary 1 in this caſe (ante, p. 2 57. ) not having 56e 
to the avowant any coſts upon the pleadings ſubſequent to the 


pleas 3 in bar, nor any coſts of the trial, Marſball Serft. obtained x 
rule to ſhew cauſe why he ſhould not be directed to review his 
taxation, and allow to the avowant the coſts upon all the Pleads 


Ws... 
Shepherd and Bayley Serjts. now ſhewed cauſe, and contended 


avowant, does not contain any expreſſions to prevent the Court 


from regulating the coſts to be allowed according to the general 
rules which have prevailed reſpeQing coſts in. other caſes ; that as 
all the pleadings ſubſequent to the pleas in bar had been bod 
by. the default of the avowant, who might have obtained Judgment 


pleader was very analogous to the preſent, 1 in which caſe no colts 


point at which the fault is made; and that the caſe of Kirk v,. 
Nowill, 1 Zern Rep. 266. Was in point, where the Defendant in treſ- 
paſs having pleaded ſeveral pleas. on which-iſſues were Joined, a 


for the Defendant upon that one; but the plea on which the De- 
fendant ſucceeded- being ſhewn to be bad, and the Plaintiff obtain- 
ing judgment uon obſlante veredifto, the Court of King' s Bench 


the Defendant' s bad plea OW 

. Marſhall Serjt. i in ſupport « of the rule adwitted that 5 h avowan 
was not entitled to the coſts of the trial, but contended that a8 he 
had judgment on the whole record, he ought to have the coſts of 
all the pleadings ; that the ſtatute of 21 H. 8. . expreſsly directed 
that if the avowry, cognizance, or juſtification. be found for the 


recover his damages and colts i in the fame manner. as the Plaintiff 
would have done if he had recovered z | that it r often be ad- 


54} 


© 2010 get. Was e Wee 1 bat as ; ak point could not betrought — | 
the Plaintiff was entitled to the coſts of the | diſcuſion by the preſent eule. t was 
iſſue on nn cepit under the ſtat. 4 Aus. "7 1 ſaid on that head, Ee 
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eiteable for an avowant to take iſſue and ct to trial rather 1801. 
than demur to a doubtful plea; and that if he failed by any acci- 
dent at the trial, and afterwards ſucceeded by reſorting to any 3 
| fault i in the pleadings, he ought not to be prevented from recover- 
ing thoſe coſts to which the juſtice of the whole caſe entitled him. 
He obſerved that, the caſe of Kirk v. Nowill differed materially 
| from the preſent, i ieh as the Plaintiff in treſpaſs is only en- 
titled by the words of the ſtatute of Gloucgſter to the coſts of his 
| writ, and whatever more he receives proceeds from the equitable 
cConſtruction put upon that ſtatute by the Court; beſides, as the 
opinion of Buller J. in that cafe was founded on the ſuppoſition 
that. other caſes had been decided againſt the Plaintiff, and no ſuch 
| caſes are to be found, the authority of that opinion is leſs to be 
relied on; whereas the caſe of Broadbent v. Mille, Barnes, 266. is 
directly contrary to Kirk v. Now1ill, © He added, that at all events 
the Court would rather abide by the deciſion of the former caſe 
which had ſettled the practice of this Court, than adopt that of the 
latter, by which the practice of the King' s Bench was regulated. ws 
'LoxD EL DON Ch. J. This caſe has been put upon two grounds; 
rſt, the juſtice of the caſe, 2dly, the ſtat. of H. 8. With reſpect 
to the firſt, though it may often be prudent for a party to over- 
look a fault in the pleadings and proceed to trial, yet it appears to 
me that the advantage which he derives from that mode of proceed- 
ing is a ſufficient compenſation for his being deprived of the coſts 
| of the pleadings ſubſequent to that fault. Certainly he may be ſaid 
| to have been to blame by contributing to the coſts of thoſe plead- 
| ings, though he ultimately ſucceed. If however by the neceſſary 
conſtruction of the ſtatute of H. 8. the avowant be entitled to the 
| coſts of all the pleadings whatever the moral juſtice of the caſe may 
be, the Court cannot refuſe to allow them. But the next queſtion 
is whether that be the neceſſary, conſtruction of the ſtatute.? In the 
cale of Kirk v. Mu, we ſind the authority of Mr. uſtice Buller 
land a very conſiderable authority it is on ſuch a point) for ſaying 
that a plaintiff in treſpaſs under ſimilar circumſtances is not en- 
| titled to all the coſts. In that | caſe he alludes to caſes lately de- 
| cided, and though we do not find any ſuch deciſions in print, we 
have no reaſon: to conclude that they were not treaſured up in the 
mind of the learned judge. In deciding Kirk v. Nowitl he pro- 
ceeded on theſe principles, which he ſeems to have conſidered as the 8 
ions Co frmer e vi⁊. that ſhe Plaintiff had contributed 
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think we are at liberty notwithſtanding that caſe to adopt the 


J application is not founded: either i in reaſon or juſtice; that it is vot 
| ſupported by precedent, Or conformable to the true conſtruclion of 


= 3 derives ſufficient advantage from the ſtatute of H. 8; ; for if 


ing) him theſe s we ſhould 8 * 40: ey them to the, 


decided that the words © coſts of the writ” mean coſts of the 


Court would have been bound to enforce that uſage at leaf 


opportunity of ſo doing, he becomes particeps oriminis, The ſta- 
tute of Glouceſter gives to a plaintiff the cofts of his writ; and the 


would recover under the ſtatute of Gloucefter. With reſpect to the 


conſttuction of the ſ taufe. 7 5 


\ 


CASES IN HILARY TERM 


to ths colts as well as the Defendant, that he ſhould have de. 
murred to. the Defendant's. plea, and that by going on to trial he 
was equally in fault. With reſpect to the difference between the 
ſtatute of Gloucgſter and the ſtatute of . 8. as the Courts have 


action, the ſtature of Gloucgſter muſt be conſidered as if the latte: 
words bad been uſed, and then all the cafes decided upon that 
ſtatute will become direct authorities f in caſes ariſing on the ſtatute 
of H. 8. The caſe of Broadbent v. Wilks is then relied on; if that 
had been followed up by long, invariable, and known uſage, the 


pro hac- vice; but as it is not even pretended that any rule has been 
brought into familiar practice in conſequence of that deciſion, | 


rule which was laid down in the King's Bench in Kirk v, Nori, 
and which appears to me moſt conformable. to Jen ky and to the fair 
conſtruction of the ſtatute of E. 1 [id | 

HATE J.— am. of the ſame opinion. It appears to me that this 


the ſtatute. | As to reaſon and juſtice, if the avowant will not take 
advantage of a fault in the Plaintiff's pleadings when he has the 


ſtatute of H. 8. puts an avowant in the ſame condition as a Plain- 
ur would be in by the ſtatute of Glouceſter. Both ſtatutes were 
made in Pari materid: the avowant therefore under the ſtatute of 
H. 8. is to recover ſuch coſts as A Plaintiff i in a common action 


authority relied on by the avowant, there are many caſes in Barnes 
which axe not law: and whether the miſtake ! in this inſtance aroſe 
from the deciſion of the Court, or the inaccuracy of the reporter, 
ſtill a fingle decifion 1s not entitled to great. weight when oppoſed 
by the authority of another determination in the King's Bench, and 
when it ſtands in contradiction to Wa and Tent = the fair 


- Rooxs J. I am of the ſame opinion. The Adapt. in this 


we were at liberty to follow our own inclination, ſo far from giv- 


POO OOO OY, Et ng TCR Oe | Plaintiff 


IN THE FORTY-FIRST YEAR OF GEORGE III. 
Plaintiff He has taken two iſſues, neither of which he ought to 
have taken; and all the coſts of the trial have been occaſioned by his 


in replevin in a different manner from what they are given by 
other ſtatutes reſpecting other actions. When coſts are taxed 
under this ſtatute it muſt be done ſubject to the ſame regulations 
as in other caſes, in which the coſts of ſuperfluous counts and 
ſimilar proceedings are deducted. Then by what better rule of 
diſeretion can we proceed than that which has been adopted 
in the caſe of a repleader ? If a party go to trial upon an im- 
material iſſue, the Court muſt go back to the firſt fault upon the 
pleadings, and award a repleader ; in which caſe no coſts are paid 
by either ſide upon the pleadings ſubſequent to the fault. In this 


the avowry and the avowant if he had adopted the proper means 
|, might have obtained judgment on the confeſſion, without the 
expence of the ſubſequent proceedings. The caſe of Broadbent 
1 v. Wilks is certainly an authority for the avowant: but we are 

to conſider whether we can accede to the propriety of that de- 
eiſion. It ſtands oppoſed to the authority of Art v. Now!ll 
which though it relate to an action of treſpaſs is not to be. 
diſtinguiſhed from it: and it appears to me that the latter deter- 
| mination i ls moſt conformable to the true principles of the law. 


Rule diſcharged without coſts. 


Sraunfs . Stursox. 


ſi this caſe : A le to B in fout i was entered on the 24th of 

L January, and a plea demanded thereon on the. zoth of the ſame 
month at a quarter before four 1 mn, the afternoon; on the 31ſt of. 
January at two o'clock in the afternoon a demand, | in writing, of 2 
oger of the bond on which the declaration was founded was ſerved 
on the Plaintiff's attorney, who without granting oyer ſigned: 
judgment on the ſame day. A rule u 2 ; for i aſide this eis: 
ment having been obtained, | 


manded until the time for pleading is expired, the Plaintiff is 


1 Sellon Pr. 263. ed. 2. and the authorities there cited. He ob- 


gefault. That ſtatute was not intended to give coſts to an avowant 


Beſt Serjt. ſhewed cauſe and urged, 8 8 oper is not Jon. 
entitled to treat the demand as à mere nullity, and referred to 


. 8 4, + ONE | ſerved a 
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caſe the Plaintiff by the plea in bar has confeſſed the matter of 


Feb. 12th. 


Oyer may be 


prayed at 


any time be- 


fore the ex- 
piration of 

24 hours 
aſter the de- 
mand of a 
plea, though 
the rule to 
plead be 
Out. 
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1804, ferved that though the rule be otherwiſe where further time to 
F plead is obtained from a Judge, yet in this caſe as no time had 

PEN been obtained the time for pleading expired Wanne the demand or 
oyer was made. | 

Lens Serjt. contra admitted that oper muſt be demanded before 

the time for pleading is out, but inſiſted that notwithſtanding the 

_ expiration of the rule the Defendant 'has twenty-four hours after 

the demand of the plea, and that as oyer had been demanded In 

this caſe within twenty-four hours after the demand of a plea, the 

Plaintiff was not entitled to fign Judgment without granting ojer, 


The Court were of this opinion, and relied on the caſe of The 


Dale of Leeds v. N Barnes, 268. e. 3. 
Rule abſolute. 


THE END OF HILARY TERM. 


During the Vacation the Great Seal was, on the reſignation ef 
Lord LouGHBoOROUGH, delivered to Lord EL DON Lord Chief 
Juſtice of the Court of Common Pleas, who was appointed Lord 
High Chancellor of Great Britain, His Lordſhip however con- 
tinued to hold the ſituation of Lord Chief Juſtice of the Court of 


Common Pleat. 


Sir JohN MITFORD Ent. His is Majeſty' 8 Auorbey d General, re- 
ſigned his office at the latter end of Hilary Term, and was elected 


Speaker of the Houſe of Commons. 


"Enwanp Law Eſq. one of His Majeſty s Counſel learned in 
i law, was appointed Attorney General, and was Enighted. 


U 


Sir WiLL1A'M GranT Kat. His Majeſty? 8 Solicitor Genera, 
a his Office, and was ſycceaded by 


The Honorable SPENCER Pxncnvar. one of His Majeſty's 
Dan learned i in the law. 
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ARGUED and DETERMINED 


IN THE 


Courts of COMMON PLEAS, 
„ anD 1 
EX CHE QUER CHAMBER, 


FEaſter Term, 
11] the Forty-firſt Year of the Reign of GEOROx III. 


n 


„ 


We? 


L 


 SCURRY qui tam v. FREEMAN. 


8 on the ſtatute of Uſury. * 8 
' The cauſe was tried before Chambre J. at the Guildhall 
Sittings after Hilary Term, when the facts in evidence were as 
follow: —In September 1794 the Defendant lent the fam of I. 
| to one Robert Hooley upon his bund, and an aſſigument by way of 
mortgage of certain leaſehold premiſes. At the time of the loan 
it was underſtood that Holey was to give ſomething more than 
legal intereſt as a compenſation, but no particular ſum was agreed 
upon. After the ſecurities were executed and the money advanced 
the parties went together to another place where Hooley offered the 
Defendant 50 l., who directed him to give it to his ſon then pre- 
ſent; which was accordingly done. Intereſt at the rate of $1. 


* 


and paid in tereſt at the rate of 51. per cent. on the gool. for five years; at the end of which t 


18or, 


a... 


A. lent B. 
500 l., and 
at the time 
of the loan it 
was agreed 
that the lat- 
ter ſhould 
give ſome- 
thing mere 
than legal 
intereſt as 

a compen - 
ſation, but 
no particular 
ſum was ſpe- 
cified, Af- 
ter the ex- 
ecution of 
the deed B. 
gave A. gol. 
ime an action 


Was brought apainſt A. for uſury.— Held that the action was not barred by lapſe of time, for that the loan 
was ſuoſtantially for no more than £5ol. and conſequently the intereſt at the rate of 51. per cent, on the 
good, received within the laſt year was uſurious. If a draft be given for uſurious interelt and a receipt 
taken for it in the county of A., and the draft be afterwards exchanged for money in the county of B.; 

the uſury is committed in the county of E. and the venue mult be Jaid there. 7 


9 


; per 
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1801. 
ScurRRY 
FREEMAN, 


to Lloyd qui tani. v. Wi Nliams, 31 Wil 5 2 50. and F. ber qui tam v. 
were very clearly of opinion, that the receipt of 257. as one year's 


the 5007.; and alſo that the draft on the banker was merely a pro- 
miſe to pay, "whereas the actual receipt of the money conſtituting 


beni, it a premium be taken at the time of ed ſalary, and A. receive the rents in Mid. 
the loan, the crime of uſury is complete the | alzſex, but ſettle for the balance with 3. in 


78 received by the lender. Mads g. . v. 2 bg | js well laid in London, Seott g. t. v. Brif, 
2 Eaft. 195+ 4 2 Term Rep. 238. Indeed it ſeem. that it 


| by a deed executed in London appointing | /ex,- per Aſobunſt J. Ib. 2 10. | 


had been received on the Fool. ; 2dly, That the venue was impro- 
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per cent, was paid on 5ool. until the 9th of January 1797, 
when the ſecurities were changed and new deeds given to ſecure 
the 5ool. and 5 per cent. intereſt, which was paid from time to 
time up to the 26th December 1799. On the laſt mentioned day 
25%. was paid to the Defendant as one year's intereſt on 500l. 
by a draft on a banker, which draft was received as caſh and à 
receipt accordingly given for it by the Defendant at a houſe in 
| Bedford-Row in the county of Midalgſer, but which was after- 
wards exchanged for money by him with a third-perſon in V/ ef 
Smithfield London. The venue was laid in London. At the trial i 
was contended on behalf of the Defendant, 1ft, That as the crime of 
uſury, ſo as to ſubject the party committing it to penalties, is complete 
on the taking of the uſurious intereſt, the crime of uſury was in this 
caſe complete on the receipt of the 5ol. given by way of compen- 
ſation for the loan in September 1794 (a), and conſequently the time 
was long ſince expired within which this action ſhould have been 
brought; for that ſince that time nothing more than 51. Per cent, 


perly laid in London, for ſuppoſing the receipt of the laſt 251. as 
one year's intereſt to be deemed uſurious, ſtill it was received in 
Bedford-Row, which is in Middleſex. The Jury under the direction 
of the learned Judge found a verdict for the Plaintiff. 

"Beſt, Serjt. now moved to have a nonſuit entered, relying or on 
the objections taken at the trial, and in ſupport of the firſt referred 


— 


Beaſley, Dougl. 235. 
But The Court (conſiſting of Heath, 50 and Candice judge, 


intereſt was uſurious, inaſmuch as the loan could only be deemed 
a loan of 4504. ſince the Defendant had taken back 507. out of 


the uſury took place in Snuthfield, which was in London (2) 
| Beſt took nothing by his motion. | 


79 
(a) On a coatias to 8 600ʃ. he a | 4. ho 3 to be receiver of B. the bor- | 
year, reſerving intereſt at the rate of 5/. Fer | rower's rents in Middleſex, with 4 pretend- 


inſtant any part of the growing intereſt is | London, the venue in an action on the ſtatute 


6) If an uſurious ah betend into might be laid either in London or Iiddl. 


15 2 4 
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CaSTLEMAN, Executor of Cas TLEMAN v. Rav, Ex- April. 24% 


ecutor of Ray, 


TNDEBIT ATUS 2 it for oy had and received and on An N 


. 


1s not . 


At the trial of this ts at the Guildhall Sittings ile laſt Hiking 1 eee 
Term before Chambre J., the Defendant in order to ſupport his ception of _ 


plea of ſet- off tendered in evidence an unſtamped paper of which b . 
the following is a copy— S7 of ua 
« Mr. Caftleman | pr b. 
Pleaſe to pay the bearer 50 85.; his Owen will be ers within 
Jour 1 from 5 15 — of 
FHP Yours, 9 ba 
Standgate, Seh. 3, 1790. „ Tuo. MosELEY. CM. 1 — 
Nr. Caftleman, Bricklayer, | Paid by Riche, Ray 1 TON 
Camberwell. \ ' 1 for Charles Coftleman.” brian bog 
| ment of the i 
The words paid by Richd, Ray” were in the hand-writing 2 cs = 
| of the Defendant's teſtator, and the words © for Charles Caſtleman 2 _ 41 


in the hand- writing of the Plaintiff 8 teſtator. It was objected nds 


that this paper not being ſtamped could not be received in evidence, de received 
in evidence. 


being a draſt or order within the meaning of 23 Geo. 3. c. 49 
/ 2. (which act was in force at the time the draft was drawn) and 
not falling within the exception in /. 4. of that act which exempts 
every draft or order for the payment of money on demand upon 
any banker or perſon or perſons acting as a banker reſiding or 
| tranſaRing_ the buſineſs of a banker within ten miles of the place 
of abode of the perſon or perſons drawing ſuch draft or order, 
from being ſtamped. The learned Judge being of that opinion, 
refuſed to receive the paper in evidence, and a . verdict was found 5 
for the Plaintiff. 
Kunnington Serjt. now moved the a rule calling on the Plaintiff . 
| to ſhew cauſe why a new trial ſhould not be had, contending 0 
iſt, That Caſtleman upon whom the draft was drawn, though not 
2 banker by buſineſs, might be conſidered as a perſon acting as a 
banker within the meaning of the act, having been treated by 
the drawer as ſuch; 2dly, Admitting that the Paper could not be 


Vox. I. 1. by 5 received 


— 


5 8 
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1801. received in evidence as a draft, yet that as Coftleman had acknoy. 

58585 ledged at the bottom of it, under his own hand, that Ray had 
wan paid the money mentioned in the paper for his ufe, the Defendant 
Rar. ought not to be precluded from giving that acknowledgment in 

Ne evidence merely becauſe it ſtood on the ſame paper as the draft; 
that the acknowledgment if written on a ſeparate piece of paper 
would not have required a ſtamp ſince it was not in the nature of 
a receipt. Fiſher v. Leflie, Eſp. M. P. Ga. 426. 

But The Court (conſiſting of Heath, Rooke, and Chambre Judge) 
were of opinion, that the evidence was properly rejected, for that 


the acknowledgment of Coftleman could not be made available 
without giving effect to the draft. 
Wen took nothing by his motion. 


* | | 
* 1 a 6 1 | * 


aueia. Orsrov, Demandant D. Situ, T enant. 
Aidgroyer he 2 HIS was a writ af right brought to recover a piece of n > 
| plea vu f 1 1 ground . with the purtenanoes, in the borough | 


1 Ann. c. 16. 
and maſt be of EHbrſbam. 


verified by The Demandant asd 3 * Falter Term $60; and laid the 
If the tenant | right and ſeiſin within ſixty years by taking the elplees i in his 


| bed ntl father Denzill On/low from whom the right deſcended to himſelf. 0 
7 The tenant obtained three general imparlances, 1, To the 8 
pipes) 2 15 Morrow of the Holy Trinity, adly, To the Morrow of All Souls, | : 
1 and zdly, Till Eight Days of Saint Hilary. © At which day the Z 
Court will Demandant cometh here into Court by his ſaid attorney, and the : | 

3 tenant by his attorney aforeſaid, and the ſaid tenant ſays, that P 

be og long before the day ef ſuing out the original writ of the ſaid * 
nine. GE Demandant, the Right Honourable Charles Lord Viſcount win of | 4 

| the kingdom of Scotland was ſeiſed of the tenement aforeſaid with by 


the appurtenances in his demelue as 0 fee, and being ſo ſeiſed on, 
&c. made his laſt will and teſtament; (Here the tenant ſet out the 
limitations in the above will, by which a title was derived to Lady 
Jrwin for her life, remainder to Lord irwin' s daughter J/abello 
Ann Lady Beauchamp for her life, remainder to the ſecond third | 

1 and other ſous of Lady Beauchamp in tail male, remainder to his 
daughter Frances for her life, remainder to her firſt and other ſons 
in tail male, remainder to his daughter Elizabeth for her life, re- 


Wader to her firſt and other ſons 4 an tail os. with ſeveral 
7 7 Other 
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other remainders over; the tenant then averred the death of 1801. 
Lord Irwin, whereby Lady irwin became ſeiſed for her life, and 8 
that ſhe by leaſe and releaſe of the 28th and 2gth of May 1790, gen. 
conveyed her life intereſt to the tenant ; and that Lady Beauchamp 
had no ſecond ſon, and Frances no ſon.) And the ſaid tenant 
further ſays that the ſaid Z/:zabeth afterwards: and before the 
| ſuing out of the {aid original writ of the ſaid Demandant, at the 
borough of Hoſbam aforeſaid intermarried with one Hugo Mepnell 
Eſquire, and the ſaid Hugo Meynell and El:zabeth have iſſue 
between them lawfully begotten one Hugo Meynell their firſt ſon 
who is now living, to whom and to the heirs male of his body 
iſſuing, the tenement aforeſaid with the appurtenances after the 
death of the ſaid Viſcounteſs, and after the reſpeQtive deaths of 
the ſaid Jabella Ann, Frances, and Elizabeth, and in default of 
ſuch iſſue of their reſpective bodies as aforeſaid doth belong and 
without which ſaid Hugo Meynell the ſon, the ſaid tenant cannot 
draw into plea the aforeſaid tenement with the appurtenances nor 
| anſwer the ſaid Demandant thereof, wherefore he prays aid of the 
faid Hugo Meynell the ſon.” | 
„ And the ſaid Demandant proteſting that the aid Charles 
Lord Viſcount Irvin of the kingdom of Scotland was not ſo ſeiſed 
of the tenement aforeſaid with the appurtenances as the ſaid 
tenant hath above ſuppoſed, ſays, that the matters alleged by the 
ſaid tenant in manner and form as the fame are above ftated and 
| {et forth, are not ſufficient in law for the ſaid tenant to have aid 
of the ſaid Hugo Meynell the ſon, wherefore he prays judgment, _ 
and that the ſaid tenant may anſwer the ſaid Demandant in the 
plea aforeſaid without the aid of the {aid Hugo Meynell, And for 
| cauſes of demurrer in law the ſaid Demandant ſets down and 
| thews to the Court here the follc 2 * that is to ſay, for that the 
ſaid tenant hath prayed the aid of the ſaid Hugo Meynell the ſon, 
in a term ſubſequent to that in which the faid Demandant counted 
againft the ſaid tenant, and after an imparlance had been prayed by 
and granted to bim; and alſo for that the ſaid tenant hath not 
made any frofert of the ſaid ſeveral indentures which he hath 
| Alleged to have been reſpectively made on the 28th and 29th days 
of May in the year of our Lord 1790 aforeſaid, or of either of £ 
ſuch indentures, nor bath he ſet forth any legal excuſe for not 
thewing the lame or either them to the Court here; and for that 
| the faid aid-prayer is in various other reſpeQs PRA, in- 
en and ä N 


« And 5 
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1801. And the ſaid tenant ſays that the matters and things by him 


Fre alleged in manner and form as the ſame are above ſtated and ſet 


SUM. 
9 the ſaid Hugh Meynell the ſon, and this he is ready to verify and 


prove as the Court, &c. And becauſe the ſaid Demandant hath 
not made any anſwer to the faid aid-prayer, nor hitherto denied 
the ſame, the faid tenant prays judgment, and alſo as before 


+ prays aid of the ſaid Hugo Meynell the ſon.“ 


This caſe was to have been argued laſt Michaclmas Term by 


Bet Serjt. in ſupport of the demurrer, and Bayley Serjt. contra; 
But The Court being of opinion that the aid-prayer was a 


dilatory plea within the ſtatute of Ann, and indeed the moſt 


dilatory which could be pleaded, ſince an infant in arms might be 
prayed in aid and the parol would demur till he came of age, 
obſerved that it muſt be verified by affidavit. | 
Bgęſt then inſiſted, that as the tenant had omitted to verify by 
; affidavit, the. Court would. not then give him time to do ſo, but 
would give judgment on the demurrer that the tenant ſhould 
: anſwer to the Demandant without aid. 

But The Court anſwered that no ſuch judgment could be given 
until default after. default; that the courſe which the tenant ought 
o follow was to ſue out a writ of ſummons ad jungendum auxilium, 
and that if the prayee then made two defaults Judgment.might be 
given that the tenant ſhould anſwer without him. T hey there- 
fore gave leave to the tenant to verify his plea by affidavit, ſaying 

at the ſame time that the Demandant was at. liberty to une 


his demurrer. 


The tenant accordingly. . his aĩd-prayer by affidavit; but 


the Demandant not having withdrawn his . it now came 
on to be argued; > 
| Beſt Serjt. for the Demandant. The firſt objedtion to the aid- 
prayer is, that it has been prayed after a general imparlance, 
Booth on Real Afions, p. 61. Now that an aid- prayer is a dilatory 
- plea need not be argued, ſince the Court have decided that point, by 
requiring that it ſhould -be verified by affidavit. If indeed it be 
.contended that the - conſequence of eſtabliſhing that aid cannot 
be prayed after a general imparlance would be, that aid ſo prayed 
might be treated as a nullity, and could not be demurred to; it 
may be anſwered that in Buddle v. Willſon, 6 Term Rep. 369. 
Which was a demurrer to a | plea 3 in. abatement pleaded after 2 
6 by general 


v. forth, are ſufficient in law for him the ſaid tenant to have aid of 
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general imparlance, the Court gave judgment of reſpondeas ouſter 


on the demurrer. So in the preſent caſe the Court may give 
judgment that the tenant anſwer without aid. In fact the tenant 
for life and the remainder-man may be compared to two joint- 
tenants, one of whom if ſued alone has a right to plead in abate- 


ment, but may be deprived of that advantage if he neglect to 
plead in abatement until after a general imparlance. The ſecond 


objection is, that no profert has been made of the deeds ſtated in 
the aid- prayer, under which the tenant derives his title. 


[HEATH J.—There is nothing in this laſt objection: for it is 
unneceſſary to make profert of any deed which has its operation 


under the ſtatute of Uſes (a).] 
| Bayley for the Tenant. —The objection which has been taken to 
this aid-prayer, that it cannot be pleaded after a general imparlance, 


is not well founded. The paſſage referred to in Booth 61. is this; 


4 In real actions aid ought to be demanded at the firſt day the 


tenant hath to plead, that is before imparlance.“ In ſupport of 


this Booth refers to 3 H. 6. 5. which does not ſupport the above 
propoſition. Indeed Booth himſelf in p. 94, ſpeaking of the writ 
of right patent, ſays © After the view and imparlance, the tenant 
may plead or vouch, or pray in aid if he be tenant for life.” 

And in Co. Entr. 48. tit. Annuitie, pl. 1. there is a precedent in 
which aid was not only once prayed after a general imparlance, 
but the prayees after having been joined in aid obtained another 


general imparlance, and then prayed in aid the reverſioner. To - 
grant aid where it ought not to be granted is not error, but to 


refuſe it where it 9 to be tes is error. Bro. Abr. tit. 
Ade, pl. 118 (6). © 

Beſt in reply.—Precedents of pleading cannot be oppoſed in 
point of authority to decided caſes, ſince they are not ſanctioned 


by the judgment of the Court. Viner, when conſidering at what 


time aid ought to be demanded by the tenant, ſays © He ought to 
demand it the firſt day of the term he begins to plead.” Vin. 
Arr. tit. Ard of a Common Perſon, F. a. ng cites 2 H. 6. F. 6. 005 


(a) See the aſh on this ſubje& collected (8) See alſo to the ſame effect 8 H. 7. 11. 


by Williams Serjt, in his edition of Saunders, | Per Hufſey. And the ſame rule prevails 
Jevens v. Harridge, p. g. a. in notis, and | with reſpe& to oyer. 6 Mod. 28. 2 Salk. 
alſo g Ferm Rep. 573. Banfill v. Leigh and 498. 2 Ld. Raym. 969. Loagarville v. 
another, where Lord Kenyon mentions a con- Thiflleworth, | 


veyance to uſes as an inſtance in which Pye (e) This is milf priated in Finer for 


fert need not be pleaded, | ä 3 H. 6. 5. be. 


. » 5. 
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and in the next paragraph he adds * If a plea be adjourned from 
one term to another, in the other term he ſhall not have it. 3 H. 6. 


F. 5.“ Now an imparlance is an adjournment. The two paſſages 


in Booth may be reconciled, by ſuppoſing that in one he ſpeaks of 
a general, and in the other of a ſpecial imparlance. 

The Court atfirſt inclined to overrule the demurrer, and obſerved, 
'that the tenant having only a life-eſtate was bound at the peril of a 
forfeiture to pray in aid the remainder-man ; that in this caſe 


| therefore the only queſtion was, whether aid had been properly 
Prayed; and that although it might perhaps have been a ſub. 


ject of demurrer, if it had appeared on the face of the aid-prayer 
that the tenant had no right to demand aid of the prayee, yet it 
did not follow that the Demandant was entitled to demur on 


account of a ſuppoſed informality in the aid- prayer, ſince if 


it were quaſhed on this demurrer, the intereſts of the remainder- 
man would be affected without his being in Court to defend him- 
ſelf, and the tenant could not be adjudged to anſwer by himſelf 


until the N had made default after default. „„ 


on this day the judgment 9 the Court (preſent ROOKE and 


CHAMBRE Juſtices) was delivered by 
HEATH, J. The queſtion is, whether after a general imparlance 
aid-prayer lies? It is a clear principle of law that no dilatory 


plea can be pleaded in another term after a general imparlance, 
_ and it is clear that aid-prayer 1 is a dilatory plea: the law is ſo laid 
down, in Booth 61. 1 Rol. Abr. 185. and Hard. 179. On behalf 
of the tenant, there have been cited as authorities, Booth 94. and 


two precedents in Cole s Entries, f0.48. As to the paſſage in 


Booth it is extremely inaccurate, for it refers to a former paſſuage in 
the ſame book, which direQly contradicts it, and cites Coke's En- 
tries, {0s 182. 2 4. where I find that no imparlance whatever was 
antecedently granted. I have looked into Coke's Entries, fo. 48. 4. 
and 629. B. (a). In the firſt of theſe Entries the imparlance was 
granted in the ſame term: the ſecond of theſe Entries is a precedent 


for the tenant ſo far as it goes, but I think it is of but little weight, 
becauſe the granting aid where none is of right demandable is not 


error. It might be the intereſt of the Demandant to acquieſce in 
the demand, inaſmuch as it enabled him to obtain a more complete 
Judgment againſt the tenant for life and remainder-man, inſtead 


* 1 it againſt the tenant for life only. Q Mae Poteſt renuu- 


(a)] Tit. Scire Facias, pl. 12. 


7 ; 5 cg 


a 
fl 


IN THE FORTY-FIRST 
fare juri pro ſe introduffo, The 
Martin, once a juſtice of this bench, that an indefinite number of 
aid-prayers may be ſueceſſively taken after an imparlance in the 


fame term, but the tenant ſhall 


EAR OF GEORGE II. 
diſtinction is clearly taken by 


not have aid after a general im- 


parlance in another term. 3 H. 6. 5. 6. We are all of opinion, 
that in this caſe the demurrer ought to be allowed, and the judg- 
ment of the Court is, that the tenant ſhall anſwer alone without 


the aid of Hugo Meynell the ſon (a). 


(a) There RES to be a diſtinction be- 
tween judgments againſt the tenant upon 


demorrer to the aid-prayer and judgments. 


againſt him where the Demandant counter- 
pleads the aid - prayer; in the former caſe it 
is not final, in the latter it is. Thus in 
Bro. Ab. tit. Peremptory, pl. 76. it was ſaid 
by Seton if the tenant prays aid, and the 
Demandant counterpleads, and the tenant 
pleads eſtoppel againſt the counterplea, 


* 


| which is adjudged againſt him, this is per- b 


emptory; but upon demurrer upon the aid 
this is not peremptory.“ So in 2 Leon 52, 


a 


Defendunt prayed in aid, and the Plaintiff 
counterpleaded, upon which iſſue was joĩned 


be peremptory, and that the judgment 
ſhould be nn guod re/pondeat ſed quod partitis 
fat, In this reſpect, as in many others, 
the aid-prayer appears to reſemble a plea 
in abatement; to which if Plaintiff de- 
mur and ſucceed on the demurrer, judg- 
ment ſhall be that Defendant re/pondeat 
ouſter ; but if iſſue be taken on the plea, 


| 


and found againſt the Defendant, the judg- 
| ment ſhall be final, 


See Com, Dig. tit. 


where in a writ of fartitione Faciends the 


Adatement, I. 14, 15» 


HAMMERSLEY. D. M ITCHELL. 


T. this caſe the Plaintiff's clerk 
to hold the Defendant to bail, 


having made an affidavit of debt 
in which he had ſworn poſitively 


to the debt and negatived any tender in bank-notes, I in the fame 


way as in Smith v. Tyſon, ante, p. 


339.3 


Beſt Serjt. on the authority of the above caſe obtained a rule 


* for diſcharging the Defendant on a common appearance. 


Shepherd Serjt. now ſhewed | cauſe, and urged, that notwith- 
ſtanding the caſe of Smith v. Tyſon the Court would probably 
chooſe to reconſider the rule they had adopted, inaſmuch as the 
Court of King's Bench had ſince the determination of that caſe, 
and with a full knowledge of it, decided (5) differently, and re- 
fuſed to grant ſuch an application as the preſent, obſerving that if 
the principle of that caſe could be ſupported it would be neceſſary 


in the action. 


| forall the partners to join in the affidavit where they were Joined | 


(8) The name of the caſe was Madox v. J fuſed by the Court of K. B. See alſo The 


. Abercomby, the application was made by 
B. Morris on facts preciſely fimilar with 


thoſe of Smith v. Ty/on, and on the authori- 


Wo that caſe in Hil; 41 Geo. 5, and te- | 


Mayor of London v. Dias, 1 Eaſt. 239. and 


effect. 


. But 


1801. 
— 
OnsLow 
V. 
SMITH, 


and found for the Plaintiff, it was held to 


April 27th. 


An affidavit 
to hold to 
bail made by 
Plaintiff's 
clerk ex- 
preſsly ne- 
gativing 2 
tender 1n 
bank-notes, 
held bad. 


Knight v. Kyre, I af. 415- to the ſame. 


” 8 CASES IN EASTER TERM 
1801. But 7. he Court (conſiſting of HEATH, Rook, and CHAMBny 


Want. Juſtices) adhered to their former opinion; and CHAmBRe J. 


A obſerved, that it would be difficult to ſay that the Deponent had 


. 


Mirenzrr. not committed perjury, ſince he had ſworn to a fact not within 
his e . ry Rule abſolute, | 


J | CnarraERLEY | v. FINCK. 


HolLIN GSC V. Sie, 


: 4p 5 12 theſe 4 the affidavits to hold to bail were mide by one 
London as Robert Anderſon, agent to the Plaintiffs, and were e 
| e ſimilar to that in the laſt caſe. Accordingly 
4 Vaughan Serjt. obtained a rule Nie for diſcharging the Defen- 
| rye: dants on entering common appearances. 
cole nel Againſt thoſe rules Beft Serjt. now ſhewed * cauſe affidavits 
make an f. Rating that the Plaintiffs reſided at Stafford, and that the ſaid 
a. Robert Anderſon being reſident in London, was appointed their 
cenying any agent by power of attorney, for the ſpecial purpoſe of obtaining 
bank-notes. payment of the debts for the recovery of which theſe actions were 
brought, and for compounding and ſettling the lame a as he ſhould 
in his diſcretion think moſt fit. 
| The Court (conſiſting of HEATH, Rook, and Cramp, 
Juſtices) were of opinion that the facts diſcloſed in the affidavit 
now produced, ſufficiently accounted for the Plaintiff's agent being 


able to negative lo poſitively the nder! in bank-notes. 


Rules diſcharged. 
Lpril ꝛstb. Srackv and Two others v. FxDERRIOI. 
4 abs O of the three Plaintiffs, who were partners, having made the 
of debt AW affidavit to hold to bail, in which he ſwore poſitively to the 


de b 
one of three debt, and expreſsly negatived any tender in bank-notes having been 


Farber made to himſelf, or to either of his partners to the beſt of his know- 


in 1 lege and belief; 


3 - Beſt Serjt. obtained a rule Nj ” for cancelling the bail-bond and 
2 * entering an exoneretur on the bail- piece, iſt, becauſe all the Plain- 
the bel of bis tiffs had not joined in the affidavit to hold to bail; and 2dly, on 


k led 22 . | 2 ; . > 
and belief,” an affidavit ſtating that a commiſſion of bankrupt had iſſued againſt 


is ſufficient. 
The Coort will not diſebarge a Defendant on common bail i on + ground of his having obtained a cer- 


tificate as a bankrupt and of the debt being ſy n 1 the e of the certificate i is meant to ah 
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the Defendant, who had obtained his certificate, and that the 1801. 
debt in queſtion had accrued previous to the ! of the com- ET 
miſſion. _ > 3 8 
Shepherd Serjt. ſhewed cauſed and contended, Iſt, that as it was F stel. 
not neceſſary before the paſſing of the bank- act that all the 
Plaintiffs ſnould join in an affidavit to hold to bail, it was not the 
intention of the Legiſlature to compel them to do ſo now; 2dly, 
that it did not appear by the Defendant's affidavit that the debt 
accrued prior to the act of bankruptcy, without which the certifi- 
cate would be no bar. Bamford v. Burrell, ante, þ. 1. He alſo 
produced an affidavit, ſtating that the validity of the certificate was 
the point intended to be conteſted at the trial ; and urged that the 
Court would not prejudice that queſtion on a ſummary applica- 
tion. 
The Court (conſiſting of HEATH, Rooke, and Cnanpar 
Juſtices) were of opinion, that the affidavit to hold to bail was 
ſufficient ; and that though the affidavit upon which the rule was 
granted was good primd facie evidence of the debt having accrued | 
prior to the act of bankruptcy, yet that as the validity of the cer- 


tificate was diſputed they could not interfere in a ſummary way. 
Rule diſcharged. 


The Earl of Raynor v. Rzevs.. © April 28th, 


T for breaking the Plaintiff 's houſe and taking away f the judg- | 


ment of 


his goods. Plea Not-guilty. . 
This action was brought againſt ho Defendant who was col- m ve tag 
lector of the duties on male ſervants, houſes, windows, horſes and cafes be de- 
, clared final 
dogs, for diſtraining goods in the Plaintiff's houſe for one year's by ſtatute, 
their judg- 


duty and ſurcharge on one male ſervant. The Plaiatiff hac mexr carer _ 


appealed againſt the ſurcharge to a meeting of the Commiſſioners, be 9x<fiioncd 


on the ground that the male ſervant in queſtion was a day- of ueſpais. 
labourer. The Commiſſioners diſmiſſed the appeal (a), and the 
Defendant in conſequence made a diſtreſs upon the Plaintiff's 
goods to ſatify the duty. When this cauſe came on to be tried 
before Lord Eldon Ch. J. at the We fiminfler Sittings after laſt 


i (a) By 26 G. 3. c. 43. J 35. the appeal Judge. By 37 Geo. 3. c. 107. the duties are 
18 given; and by /. 38. and 39. declared final | increaſed, and the former powers reſerved to 
unleſs a caſe be ſtated for the opinion of a | the Commiſſioners, | 
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1801. MichaeImas Term, a verdi& was found for the Plaintiff fubjeQ to 
1 the opinion of this Court upon a caſe reſerved. | 
RannxoR The caſe being now called on for argument, and the Court! Inti- 
1 
' Reeve, mating that it was not open to diſeuſſion, inaſmuch as they had 


no juriſdiction, the determination of the Commiſſioners being 


final; 
foi Serjt. endeavoured to obviate that objection by citing 
Milward v. Cafin, 2 Bl. 1330. and Hurriſon v. Bullcock, 1 H. B.. 
68., in the former of which caſes the Court of Common Pleas hay 
95 entertained a queſtion reſpecting a poor- rate which had been con. 
| firmed by the Seſſions on appeal, and in the latter a queſtion on 
the land- -tax, after an appeal to the Commiſſioners which had been 
diſmiſſed, and obſerved that if the Commiſſioners in this caſe had 
taxed the Plaintiff for a ſervant not falling within the deſcription of 
the act they had exceeded their juriſdiction. 
But The Court (conſiſting of HEATH, ROOKE and 1 
Juſtices) ſaid, that it had been determined by all the Judges of 
England, that when a ſtatute provides that the judgment of Com- 
miſſioners appointed thereby ſhall be final, their deciſion is con- 
cluſive, and cannot be queſtioned i in any collateral way. 
Judgment for the Defendant ( ). 


(a) See the words of Yates J. in Strich- , and 10 a ſubſequent ſeQion (J 69.) provided 
land v. Ward, 7 Term Rep. 634. in notis, | that certain forms ſet. forth in a ſchedule 
* that 1 conviction of a juſtice could not be | ſhould be uſed on all occaſions, and that no 
controverted in evidence, that the Juſtice | objeQtion ſhould be taken for want of form 
having a competent juriſdiction of the matter | in any ſuch proceedings ; it was held that 
his judgment was concluſive till reverſed or. | a material vari” r from the form pre- 
quaſhed; and that it could not be ſet aſide | ſcribed was fatal to the order, and might be 
at Ni Prius. But where a ſtatute (13G. 3. taken advantage of in an action of treſpaſs, 
c. 78. /. 19.) directed that an order of juſ- | notwithſlanding the order bad been con- 
tices for turning a foot way confirmed on ap- firmed on appeal to the Seſſions, Daviſin 
- peal to the Quarter Seſſions ſhould be final; | v. Gile, 1 Baft, 64. 


2 
Fo 
"BY; 


April 28th. VAUGHAN, v. BanxES. 


The Court „ wb actions ln been commenced againſt the Defendant in 
23 d 
e e this caſe for goods ſold and delivered, one of which was at 


money paid 

; 3 the ſuit of the Plaintiff, and the other at the ſuit of a third perſon; 
3 . the Defendant to the firſt pleaded a tender of 28/. 8s. and paid 
miſtake to the fame into Court, which was taken out by the Plaintiff; and 


2 "py to. the laſt he pleaded the general iſſue, conſidering that the 


Hae Plaintiff / aughan was the only perſon entitled to recover for any 


of fraud they _ 1 ) 55 | 5 
may. nt... 1g erg „ . 


— 


Defendant-moved to have the money paid | 
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of the goods delivered, but that he had demanded more than was 
actually due. The action to which the general iſſue only was 
pleaded coming on to be tried firſt the Plaintiff obtained a verdict; 
after which the Defendant procured a bill of particulars from the 


preſent Plaintiff, which ſtated his demand to be 20/, 35. Upon 
this Beſt Serjt. having obtained a rule calling on the Plaintiff to 


ſhew cauſe why the ſum of 81. 56. being the difference between 


the ſum paid into Court and that ſtated in the Plaintiff 's particu- 
lars ſhould not be refunded to the Defendant, was now called 


393 


1801. 


 VauvGHan 
AQ}, 
BARN Es. 


upon to ſupport his rule. He urged that although the Court 


would not in general order money to be refunded which had been 


paid into Court by a Defendant, yet that in a caſe like the preſent 


where the Defendant had acted under a complete miſtake, and 
where the Plaintiff” s own particulars ſhewed that his demand did 
not amount to ſo much as he had taken out of Court, they would 
not adhere to a rule which, would work injuſtice, 


But The Cour: (conſiſting of HeaTn, Rook E and CHAMBRER 
Juſtices) were of opinion, that the Defendant pays money into 
„Court at his peril, and that the Court would never order it to be 


reſtored unleſs it appeared that ſome fraud or deceit had been 


practiſed upon him; and added, that almoſt every Defendant 


pays ſomething more into Court than he believes to be due, that 
he may be certain of covering the juſt demand, and that con- 


there would be no end to motions of this kind. 
Rule un —Y 


(a) In Crockay v. Martin, Barnes, 281. | taking money out of Court, the note of 
the Plaintiff having died before trial, the [ Mr. Serjt, Williams in Birks v. Tippet. 


| 1 Saund. 33. alſo Le Grew v. Coole, ante, 
back to him, but the Court refuſed the | vol. 1. p- 332. ang the notes to that 


application. See on the general head of | caſe, 


THOMAS D. WarD. 


N this caſe” the writ of habeas corpus juralorum was returnable 
on the gth day of the month; on the evening of the 12th 
being the laſt day of the term Gn Judgment was figned. On 
this Beſt. Serjt. obtained a rule N 7/4 for ſetting aſide the Judgment, 


and now in ſupport of that rule referred to 1 Sell. Pr. ed. 1792. 


Juraterum does not extend to ciſt where the term cloles beford the four days are expired. 


5b. 496. 


ſequently if the Court were to attend to the preſent Ne 


April 29th» 


The rule 
that final 
judgment 
cannot be 
ſigned till 
four days 


aſter the re- 


turn of the 


Babeas corpus 


* 
„„ 


_ - -_ 
2 - - p 7 „* = 5 1 
N 1 a 4 —_— — 
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1801. 7. 496. where it is laid down that four days excluſive from the 


Trouas return of the habeas corpus are allowed for any motion in arreſt of 


bl judgment or for a new trial. 


Wax. | 
7 Shepherd Serjt. contra was ſtopped by The Court IO of 
HEATH, Rook E and CAM BRE Juſtices) who after enquiry of 
the officers declared the rule laid down in Sellon's Practice not to 
extend to caſes where the term cloſes before the four days are ex. 


Pired. 
: Rule diſcharged, 


4prilzgh. © WILSON gui tam v. Van Milvert, Clerk. 
| Where 9 5 * was an action for non. reſidence. The firſt count in the 
ee declaration deſcribed the Defendant's benefice as © the par- 


_ 1 | ſonage of the rectory and pariſh church of the united pariſhes of 

unite 

22 Car, a Mary Le Bow St. Pancras  Soaper-Lane and Alhallows Honey 
eb, Lane.” The ſecond count deſcribed it as a certain rectory 


5 <p to wit, the rectory of the pariſh church of the united pariſhes &c.“ 


. in the preceding count. 


= „ I) be cauſe was tried before Lord W Ch. * at the Cuild- 

hall Sittings after laſt Michaelmas Term, when a verdict was 

found for the Plaintiff, with liberty to the Defendant to move to 

enter a nonſuit, on the ground of the benefice being improperly 

_ deſcribed in the declaration. | By the ſtatute of 22 Car. 2. c. II. 
J 63. which was paſſed for the uniting certain pariſhes after the 
fire of London, it is provided that © the pariſhes of Sr. Mary le 

Bow St, Pancras Soaper-Lane and Alhallows Honey-Lane ſhall be 

united into one pariſh and the church heretofore belonging to the 

ſaid pariſh of St. Mary le Bow ſhall be the pariſh church of the 

ſaid pariſhes ſo united.“ The 68th ſeQion alſo enaQs * that not- 

withſtanding ſuch union as aforeſaid each and every of the pariſhes 

| ſo united as. to all rates taxes parochial rights charges and duties 
= and all other privileges liberties and re/peffs wwhatſoever other than 
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what are herein mentioned and ſpecified ſhall continue and re- 
main diſtinct and as heretofore they were before the making of 
this preſent act, and that the ſeveral and reſpective patrons of the 
faid churches ſo united ſhall and may preſent by turns to that 


church 12 which by this act is ee to be rebuilded and 
| 6ftabliſhed 


IN THE FORTY-FIRST YEAR OF GEORGE Ill. 


the ſaid churches the endowments whereof are of the greateſt 
value. In the letters of inſtitution the Defendant was deſcribed 
as rector of the rectory and pariſh church of St. Mary le Bow 
with the reQtories of - St, Pancras Soaper-Lane and Alhallows- 
Honey-Lane thereunto annexed,” 

A rule M/ for ſetting aſide the verdict 4d entering a nonſuit 
having been obtained in the courſe of laſt term, 

Bayley Serjt. now ſhewed cauſe. The queſtion is, Whether the 
- Plaintiff has done right in deſcribing the Defendant's benefice as 
one rectory? In Spelman's Gloſſary Rectoria is put pro integrd 
eccleſis parochiali cum omnibus ſuis juribus pratis decimis alitſque pro- 
ventuum ſpecibus; alias vulgo diftum beneficium. The rectory and 
benefice therefore are conſidered as ſynonimous, In 1 Bl. Com. 

384. it is ſaid © that a parſon is one that hath full poſſeſſion of all 
the rights of a parochial church and that he is ſometimes called the 
rector or governor of the church.“ The rectory therefore means 


but one pariſh there can be but one rectory. It is true that before 
| the ſtatute of Car. 2: there were three rectories, but the effect of 
that ſtatute was to make a union of the three and convert them into 
dne. Previous to the ſtatute there were three churches, but by 
the ſtatute the churches are united; ; there is now but one church, 

one benefice, one advowſon, and therefore there can be but one 
rectory. It appears from the opinion of Powell J. in Reynold/on v. 
Blake, 1 Ld. Raym. 196. that after a union at common law there 
is but one church, and one benefice and one advowſon. To the 
ſame effect is Dyer 269. b. and Cro. Car. 987. In the caſe of The 
Grocer”s Company v. The Archbiſhop of Canterbury, 3 Wilſ. 214. 


which related to the very pariſhes mentioned in this declaration, 


pears from the caſe of &. Swoithin v. St. Mary Bothaw, Skin. 5 88 
and 616. that under a union by the ſtatute of Charles the Second, 
not only the churches but the pariſhes are united. 


Shepherd and Beſt Serjts. in ſupport of the rule. The 68th feelin 


tinue diſtinct in all reſpects whatſoever except in thoſe which are 
expreſsly mentioned ; and as it is not declared i in any part of the 
a(t that the rectories of the. ſeveral pariſhes in queſtion ſhall be 


Vor. II. „ PN 5K | Re 


eſtabliſhed for the pariſh church of the pariſhes ſo united as afore- 
faid, the firſt preſentment to be made by the patron of ſuch of 


| that over which the parſon of the church is rector, and if there be 


of the act provides, that the pariſhes therein mentioned ſhall con- 


united they muſt till be conſidered as three ſeparate reQories. | 


307 


1801. 
E e 
Wirson 


*. 
Van MiL- 


DERT. 


they were deſcribed in the pleadings as one rectory. And it ap- 
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1801. If the argument uſed for the Plaintiff were ſound, it would follow 
3 


3 would alſo be united, and that the latter would be ſwallowed up 
\**Dp8xT- hy the former; but it is clear from the caſe of Reynolaſon v. Blake, 
that if there be a rectory in one of the two pariſhes united under 
the act and only a vicarage in the other, that the rectory and vicar- 


age continue diſtinct notwithſtanding the union of the pariſhes, 
The ftatute 4 N. 2 M. c. 12. plainly ſhews, that pariſhes after the 
union of the churches remain diſtinct, except for the purpoſes 
ſpecified in the act of union; ſince if they were united, to all 
intents that act which obliges all the pariſhes to contribute to the 
repairs of the church would not have been neceſſary. So in the 
Building Act 14 Geo. 3. c. 78. J 79. it is expreſsly declared, that 


any two or more of the ſaid pariſhes ſo united ſhall for Ihe purpoſe 
of this act be deemed one pariſh only.“ The letters of inſtitution 
afford ſtrong evidence of the ſenſe which has been put upon the 
ſtatute of Car. 2. 


Cur adv. att 


On this day the Judgment of the Court (preſent Rooks and 
CHAMBRE Juſtices) was delivered by 


HATE J.— The queſtion 18, Whether the Plaintiff in his 
declaration has well deſcribed the Defendant's benefice in reſpect 


| this declaration the benefice Is Rated | to conſiſt of one rectory, 
7 It is contended by the Defendant, that it conſiſts of three rectories 
united together, and which notwithſtanding their union ſtill exiſt, 
The union of theſe pariſhes i is by the ſtatute 22 Car. 2. whereby 
8 5 it was enacted, that the pariſh church of Sr. Mary le Bow ſhould 
—_ " be alone rebuilt and ſhould be the pariſh church of the pariſhes ſo 
united. By ſection 68. it is provided, that the preſentation ſhall 
be to that church only which i 18 to be rebuilt. It appears in evi- 


St. Mary le Bow, with the churches of St. Pancras and Alhallows 
thereunto annexed. The Defendant's counſel have greatly re- 
lied on the terms of this inſtitution and admiſſion to prove 


their point. In my apprehenſion the deſcription of the Defen- 
dant's benefice is ſubſtantially the ſame in the counts of the de- 
claration as in the inſtitution and admiſſion. The word “ annexed” 
is ſynonimous with united. In Rajtall's Entries, fol 522 (a). we 


14 nd 


8 ſ 


— 


: — 2 —— ERS San a —— : IEEE PII rt — * 
. — 2 - — . ————— 9 NN rr n E — 
— Y .. . SI <p —_ . a . S SS —— — —— —— D — * PEE Es Get 4 : - — 
. 2 — — — — — XL — — 3 — R un CS" PITS? 2 I — 2 g 4 - — 
— —— — EE IEC ñ ̃ —. ̃ — — ——————— — — S —————— — F XK N 22 CRE HELD ara ̃ —Z—ͤD— — ——— EI IN 1 ' _— — 
— — — — - nx — — cw 2 — — — * — — — Des _ — — : N * —— TR 2 3 ͤ A ESONZOVS. . . obs nie ini ne x: Coe yr be nn I IS CE - Wa sar 898 4 e 2 — _ — 
— — — —— — ——ů ——-—t— . —— — — — —— — — — —ůůů — — nt un — we TY eo — , Boker Vida - bg 2 — * — — — — T ——— r 9 of —— LT: - 2 ” e rn nr Inc Bn DE NG ne OD IN CG * 
5 y ———— - 2 = = 2 es — EE ————————— r U = 2 .. te ee erty one c 2 a — — y 22 on en gr ry mn ag nimgrn yg oieny tn > "= * 
> b — 4 8 " . — — 5 — — : - — . » : - s « af, r 2 Pb L EE I 2 — 2 rer N = 
7 = — — TLITY IE CLARE ; . —— S 5 - — SS " - = —— — >: k b 
tt TONER” mA j — ö - —— r " : - —— - a * K s <= 2 — b wor K — —_ - . 25 
. * — — — —— . 2 meyer 5 = Om EINE I IRE ONES EIS I > p PINES =. — * 1 — 1 3 - : - * 
8 —— 53 # 5 & . * 
4 — * = « 
7 » 0 P * L * = 4 > * - 
_ « T : a : 
* 2 \ 
; ; ; £ 
® 4 
» 8 * 


8 that a rectory and a vicarage in two pariſhes united by the act, 


whereas ſeveral pariſhes were united together after the fire of London 


of which he has ſued him for non- reſidence? In all the counts in 


dence that the Defendant was admitted to the pariſh church of 


Indi. F TY 8 ond ih! 


a (a) 1 Tit, Quare Impedit, 7. 6. In the edition of 1566 this aer is to. be found fol. 479+ b. 


IN THE FORTY-FIRST YEAR OF GEORGE III. 397 | 
find theſe words, Idem J. B. pretext unionis annexationis incor- 1801. | 
forationts et conſolidationis ſolus perſona prediae integre ecclęſiæ D 
unc extitit, We muſt conſider the operation of law on the N 
union: true it is, that there are ſtil] three diſtin patrons but orar. 
there is one incumbent. By the union the patrenage is pre- 
| ſerved, but the incumbency of two of the benefices is deſtroy- 
ed; it is the incumbency and not the rectory which is the ſub- 
ject. of the ſuit, and if that be well deſcribed the Plaintiff may 
maintain his action. What is ſaid by Powell J. in Ld. Raym. 

196. is material, vis. that in caſe of united churches, there 
is but one advowſon in right, and that every patron has the 
whole advowſon in his turn. Conſequently there is but one rec- 
tor and one reQory : if theſe were three diſtinct rectories the in- 
cumbent could not hold them even with diſpenſation. It is 
material to conſider the pleadings in the caſe of union. In 
11 H. 6. 33. the law is laid down by Babbington Ch. J. If a 
conſolidation be made of two churches and an abbot hath an an- 
nuity out of the church conſolidated to another, if the annuity be 
in arrear and the abbot brings his writ of annuity, he muſt name 
the parſon of the church to which the church is conſolidated. In 

the caſe of Reynold/on v. Blake and The Biſhop of London, the 
Plaintiff brought S Nuare impedit for hindering him from preſenting 

do the church of S:. Andrew's Wardrobe in London only, and in 
his declaration he ſtates the union of that church with the church 
of St. Anne Blackfriars, and he claims to preſent as patron 
of S/. Anne Blackfriars. The pleadings are in Levins Entries 
141; and that was a union of a vicarage and a rectory, and the 
preſentation though in right of the vicarage was only to the 
church. The preſentations to theſe united churches have been the 
ſame as in the preſent inftande, as appears by the caſe cited from 
3 Wilſon 214. From theſe inſtances it may be inferred, that the 
preſentation in caſe of union may be either way, and that this is 
a proper deſcription. Much reliance has been had on the 68th 
ſection of the act, which reſerves to the ſeveral pariſhes their 
dickinct rights. Nothing can be inferred from thence in reſpect 
to the incumbency. It was a cautious proviſo, perhaps neceſſary, 
becauſe the act unites the pariſhes, whereas at common law the Ws 1 
churches only could be united. The flatute of 4 W. & M. relates 
only to churches Unkel by the 17 Car. . as appears by the 9 5 
amble. 1 8 „ 
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CASES IN EASTER TERM 


Cox and Others, * of ors a Bankrupt, 
©. MORGAN. 
E was an action for money had and received to the uſe of 
the Plaintiffs, The general iſſue was pleaded, and the cauſe 


came on to be tried before Lord Eldon Ch. J. at the Guildhall 


Sittings in laſt Hilary Term, when a verdi& was found for the 
Plaintiffs for 45/. 18s. 94. ſubje& to the — of the Court on 
the following caſe ;— 

The bankruptcy of Fohn Emmott was i ered: and the aſſign- 


ment to the Plaintiffs. The commiſſion was dated the 14th 


Auguſt 1799, The act of bankruptcy was the lying in priſon | 
hereafter ſtated. Emmott was arreſted at the ſuit of one Dixon on 
the 31ſt Ofober 1798, and committed to the Fleet on that arreſt 


on the 6th November. He remained in the Fleet on that account 


till the 16th February 1799, when he was diſcharged. Emmott 
had a partner named Bray who was abroad before he went to the 
Fleet; the partnerſhip was indebted to Morgan the Defendant in 
the ſum of 447. 135. 9d. on a bill of exchange accepted by 


Emmott and Bray, on the partnerſhip account. The bill not being 


paid Morgan proceeded by original againſt Emmott and Bray, for 


the purpoſe of outlawing Bray, on the 14th November 1798, and 


employed a ſheriff's officer to arreſt Emmott, who could not find 


him. An alias was taken out, and the ſheriff's officer went to his 
houſe and was told he was in the country. He afterwards met 


with him at his houſe and arreſted him at the ſuit of Morgan, 


on 2 3d February 1799. He told the officer he was juſt returned 
from Port/mouth. Emmott immediately paid Morgan's attorney 
the 441. 135. 9d. and 11. 55. for intereſt which was paid over to 


Morgan. Neither Morgan nor any one concerned for him per- 


ſonally knew that Emmott had been in the Fleet, had committed 
an act of bankruptcy or that he was in inſolvent circumſtances. 

The queſtion for the opinion of the Court was, Whether the 
Plaintiffs were entitled to recover? If the Court ſhould be of 


that opinion the verdict to ans; ; if not, a verdict to be entered 
for the Defendant. 


Runnington Serjt. for the Plaintiffs, The queſtion ariſing upon 
this caſe for the conſideration of the Court, is Whether the pay- 
ment to the Defendant of the 447. 137. 9d. is a payment protected 


IN THE FORTY-FIRST YEAR OF GEORGE Il. 
by 19 Geo. 2. c. 32.? That act provides, that no creditor in reſpect 
of goods. ſold to the bankrupt-or bills of exchange drawn, nego- 


ciated or accepted by the bankrupt in the uſual and ordinary courſe 5 


of trade and dealing, ſhall be liable to refund to the aſſignees any 
money, which before the ſuing forth of the commiſſion was really 
and bona fide, and in the uſual and ordinary courſe of trade and 
dealing received by ſuch perſon before notice of the bankruptcy or 
inſolvency. It is contended, that the payment in this caſe was a 
payment within the terms of the act. It is admitted indeed, that 
the Defendant had no notice of the act of bankruptcy, but it re- 
mains to be conſidered whether this payment was in the uſual and 


| ordinary courſe of trade and dealing? It may be difficult perhaps 


to define the preciſe meaning of thoſe words, but it is hardly poſ- 
ſible to. contend that a payment made in conſequence of an arreſt, 
is a payment in the uſual and ordinary courſe of trade and dealing. 
1s it uſual or ordinary for a merchant to refuſe to pay bis juſt 
debts unleſs compelled by law? The Court will rather confine 
the terms uſed in the Act of Parliament to a caſe in which the 


party paying has the free exerciſe of his diſcretion whether he 


Jhall pay or. not. Indeed the very act of ſuing out a writ againſt 
a, party puts an end to, the uſual and ordinary courſe of dealing. 
It is clear that unleſs the cafe come preciſely within the,terms of 
the act, the Court will not protect the payment: for in Won v. 
Hall, 2 J. R. 648. a payment by the drawee of a bill of exchange 
received from a third perſon for the ſale of an eſtate, the dra wee 


having. become bankrupt without the knewledge of the holder, 


was held not to be protected, becauſe the holder had given time 
to the dra wee. The caſe ex harte Congleton, 3 Bro. Chan. Cafe 47. is 
to the ſame effect. It 4 is true that previous to the caſe of Vernon v. 
Hall it was held in, Calvert | v. Lingard, ſittings ccram Lord 
Loughborough 178 35 cited in 6 7. R. 200. and 2 H. Bl. 33 . 
that payment under an arreſt was within the Statute. _ The fame 
was alſo decided i in Bet: v. Heat 0 a 5 a 39 Gro. 3. in 
128 „dhe 
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1801. .the Court of Excheguer. - With reſpect to the firſt of thoſe . it 
N e appears to be only a 3h Prius ares. and there 1 is no report of 
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Wood fot the Plaintiff, Had it been | the payment and all me/ze acts, 1 Call. I1t, 
meant that any bond fide payment ſhould J The caſe of Billin v. Hyde and Mitchell, 1 114, 
come within the ſtatute, the ſtatute would 126. is*decifive_to ſhew that the relation 
have ſo expreſſed it: but there muſt be | avoids payment, judgment, executions, and 
more than a Bend fde payment; the pay- all legal acts, though. Lord Hardwicke after. 
-ment muſt be in the uſual courſe of trade wards held that it appeared in that caſe that 
and dealing. Can it be ſaid that a pay- | the bills were really paid in the uſual courſe 
ment by a man under dureſt is a payment | of trade. The act of ſuing out the writ de. 
in, the-courſe of trade? The preamble of | termined the uſual courſeof trade and dealing 
the ſtatute is the beſt expoſition of what is | between the parties; and it may be difficult 
a payment in the courſe of trade; that news to define accurately what courſe of trade 
What the ſtatute means by ſuch a payment. [was in the meaning of legiſlature unleſs 
7 ayment under dureſs of impriſonment, | ſuch as ſubſiſts between merchant and mer. 
a8 ſoffering -himſelf to be arreſted, to have | chant, viz. payment on the uſual credit 
executions againſt him, &c. is not in the given. Ia the caſe vhere payment has been 
* uſual courſe of trade; it is an interruption. upon an arreſt, the Court have pointed 
at leaſt of his trade, if not a total ſtoppage } laid hold of the circumſtance that the pay. 
of it. Both duręſi of impriſonment and du- ment was before the act of bankruptcy, It 
ref of goods ſbew inſolvency, The pay- is ſingolar they ſhould lay hold of that, 
ment moſt not only be Bona fide but in the | if after baskroptey it ould ave bein 
uſual courſe of trade. It is not neceſſary | good. , 
be ſhould be infolvent with reſpe&'to every | | Eyes Chief 550. Thoſe caſes 1 
body; arreſt or execution either in body or decide what ſhall impeach, not what ſhall 
a goods preceding payment ſhews inſolvency protect the aſſignment, but do not determine 
to the party ſuing at leaſt; and that the | how payment after the act of bankruptcy 
payment is not in the uſual courſe of trade. ſhould be. 1 „ 
Payment in the uſual. coutſe of trade is when Manley. The Judges bave often lamented 
bills are duly paid and honoured without. , that the Courts had not ſtuck more cloſely 
driving a party to arreſt, on failure of pay- | to the words of Acts of Parliament, parti- 
ment. As to the caſe of 'Fernon and others eularly in the poor Jaws, and thought that 
:affi ignees of Tyler v. Hanley, 2 Term Reg. if they had not brought caſes within them by 
113. there was a pretty ſtrong notice of the | way of analogy they would thereby have 
act of bad kruptey. With reſpect to Fofter v. | avoided great confuſion. Here the debt 
Allenſen, 2 Term Rep. 479: in that caſe 'no | Was contracted in the uſual courſe of trade 
| commiſſion iſſued. | and dealing, but the payment was after an 


Manley on the ſame AY Payment, 1 "arreſt, ſhall that protect him when the ſta- 

| in the uſual and ordinary courle of trade tute does not? Caſe of Vernon and Hall i: 

; .and dealing, are both requiſite. Jernon v. exactly like this, except that the 28 
Hall, 2 Term Rep. 648. goes to ſbew both | 2 compulſory payment. 

: requiſite, becauſe there the payment was | EYRE Chief Baron. 1 decided this at 

(bona, fide and would have been good if in | NV Prius with very great doubt—I thought 

the courſe of trade, which the Court held it that tying up the words in the uſual courſe 

. was not. In the caſe of Calvert v. Lin- of trade and dealing“ too cloſely would 

gerd, Lord 5 ougbborough | does, not in ſum- | be very miſchievous to the public; but ! 

ming up at all mention or adyertito the found a difficulty in drawing aline to ſatisfy 

uſual courſe of trade and dealing. 5 Ibere my own mind; I thought a payment on ar- 

is no deciſion fincè the ac, that an -arreſt reſt within it, and I did not then know of 

«ſhall protect a payment ſubſequent to an act the caſe in the Common Pleas, What 2 

of bankruptcy ; - but it is clear that if fol- debt contraſted i in the uſual courſe of trade 

lowed up by a com miſſion and afſignment, and dealing is, is eaſy to be aſcertained; 


* has roles to the OY" and Ne but as to Bad in the courle of trade 
and 
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b the caſe; and in the ſecond a reaſon is given which does not ſeem . 
"ſound, vis. that the party had uſed nothing but due diligence. But 
that reaſon is only applicable to caſes of payment before the act 


of bankruptey, which always turn on the point of fraudulent pre- 


ference; whereas in the caſe of a payment between the act oe 
*bankruptcy and the commiſſion, it is not only neceſſary that it 


ſhould be made bona fide, but that it ſhould be made by the bank- 


rupt in the courſe of the trade. The caſes of Bradley v. Clark, 


5 T7. R. 197. and Pinkerton v. Mar/hall, 2 H. BI. 334. clearly ſhew 
that the 19 Geo. 2. c. 32. muſt be confined to the caſes therein ex- 
preſſed, and that any deviation from the uſual courſe of payment 
in the way of trade will prevent it from attaching. 
Lens Serjt. contra. The circumſtance of this payment having 
been made by compulſion brings the caſe more fully within the 
meaning of the Statute than M it had been made voluntarily. 


The object of the ſtatute was to protect all bona fide payments to 


creditors in reſpect of goods ſold or bills drawn 1 in the uſual courſe 


of trade. Now the debt in queſtion aroſe upon a bill of exchange 


drawn in the courſe of Wale 3 and a as s the payinert was obtained by 


£ 
| 


and dealing it is difficult to draw the line, | mined, though wich difficulty in my own 


Mr. Wood defines it to be à payment ac- mind; but 1 am glad to be relieved from 
cording to the terms of the contract; but | that Liffculty by an authority in point. 
it Would be very miſchievous to ay that Tallude to the caſe in Common Pleas, and 


payments muſt be ſtrictly according to the | on talking with the Judges of that Conte, 


. terms of th contract or punctually made; 5 find they are of that opinion. In the caſe 
10% Mace ul make almeft afl the payment, of 'Fernon and. Hall the doubt was whether 
in the city. Suppoſe a merchant fays, call che nature of the debt was not changed, hav- 


next week, caſh is lo,; and the creditor | ing become a loan and no longer a debt 


calls. again and-i is paid, can any man doubt within the ſtatute, I acquieſce i in the deter- 
that it is 3 good payment ? Soppoſe he calls | mination of the Court of Common Pleas, ar- 
two or three times ? As to what is ſaid, that | reſts are now very frequent, not on the 
an arreſt ſhe ws inſolvency, that 1 1s a ſcircum- ground of inſolvency, but of quickening | 
„Kück evidence LES ory ward in- Y pay ments, which are within the ſtatute. _ 
fer notice of it; but it is by no means deciſtve, Hor Hu Baron. I am ſatisfied with tbe 
t be ſomething deciſive to mark | opinion of the Lord Chief Baron: though i e 


and it muſt 
the line. If it be not evidence of inſolven- | be difficult to draw the line, yet it is clear 


c, it idendthiog but diligence to get his that the ſtatute i is a remedial law; it means 
.Payment,, and that ought not to defeat it. to extend to payments/made without impro- 


The other part of the act is more didi per motives on either ſide. I therefore 
and more capable of being carried into exe- think this payment is protected. ; 


- evtion, Fbe ipclination of my opinion | [Penny n and THomPson wie were 


%ithout authoriges was to haye held it 2, | entirely of the ſame opinion. 
3 and I mould have fo deter. 4 Rule diſcharged without 8 
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chinpulfon it. proves mat the payment was made bona fide and 


without colluſion between the parties. If there be no ſecret 
„ i underſtanding between the parties, the payment muſt be con- 

Ty 1 Ss ſidered as made in the courſe of trade: for it certainly is not con- 
trary to the courle of trade for-a creditor to enforce payment of 
his debt by ſuch means as the law authorizes. As there have 
already been two deciſions upon this preciſe point the Court will 


| not now ſet the queſtion afloat again. The caſe of Calvert v. 


Lingard, was not a mere #7 i/i prius determination; for the opinion 


of Lord Loughborough was afterwards confirmed by the whole 
Court of Common Pleas, as appears from the words of Lord Chief 


Baron Eyre in Holmes V. W ennington. This er much 


1 their opinions ſeriatim. e 02.6 
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agitated in the Exchequer, and Mr. Baron Hotham | in giving his 


3 opinion faid, « Though, it be difficult to draw a line, yet it is 


4 


clear that the ſtatute is a, remedial law, and means a ent 

without 1 improper motive on either ſide.” 1 5 

| ern Serjt. amicus curie aid, that he recollecteda Baſs before 
Mr. Juſtice Buller where, a party. having. committed an act of 

. e which was unknown to a creditor, the latter obtained 

payment of his debt by arreſt, the aſſignees brought an action to 


recover the amount, and the learned judge held that the payment 
Was Protected. 
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be 


On his day the 1 4 judges not being a unanimous, delivered 


#1 


_ CHAMBRE I. —This is an action for money had and received 


% 14 


by! y the Defendants for the ws of the Plaintiffs in their character of 


ignees of the bankrupt.” The matter” comes before the Court 


+ upon a a ſpecial caſe, reſerved on the trial; of the, cauſe. before Lord 


.Elaon at Guildhall, and the only queſtion that has been argued 
Aland as it ſeems to me the only queſtion that” can. be "made) is, 
whether the payment of the money for which the action is brought, 
and n was made by the bankrupt to the Defendant after an 
aft of bankruptcy” and under the circumſtances. Rated, in the calc, 


is A payment, protected by the ſtatute 19 Geo. 2. C. 32. 1 1. or not! 
The circumſtances under which the payment was 3890 are theſe— 


that the bankrupt was arreſted at the ſuit of. a creditor on 31ſt 
October } 7965 Was ebnen to the Fleer the oth November, and 


„ ta Tk continued 
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continued in Priſon under that arreſt till the 16th February 1799, 
when he was diſcharged. He had a partner named Bray who 
went abroad before the bankrupt went to the Fleet, and they be- 


came indebted to the Defendant by the acceptance of a bill of ex- 


change on their partnerſhip account. While the bankrupt was in 
priſon, on the r4th November 1798, the Defendant ſued out an 
original againſt the bankrupt and Bray, meaning to out-law Bray. 
The officer could not find the bankrupt to arreſt him. An alias 


was ſued out; the officer was told at his houſe he was out of 


town, but on the 23d February, (7 days after his diſcharge,) the 


403 


1801. 
—ů— 
Cox 


. 
MorGanc 


officer. met him and arreſted him, and was told by him he was 


juſt returned from Port/mouth; upon that arreſt he paid the debt to 
the preſentDefendant's attorney. The Defendant had no knowledge 
of his impriſonment, his bankruptcy, or inſolvency. Under theſe 


circumſtances I am of opinion, that the payment is not protected 


i by the ſtatute... I ould have given this opinion with much more 
ſatisfaction to myſelf if it had been fortified by thoſe of the reſt of 
the Court; but J ſtand ſingle in my opinion here, both my Bro- 
ters thinking differently from me upon the ſubject, and I am 
alſo oppoſed by the authority of a determination of the Court of 
Exchequer, which: (though there are material circumſtances in the 


ES Ss 5 . 4 . » | o E |; 
preſent caſe which did not occur in that) is a caſe in point as to 


the general queſtion of a payment under an arreſt being protected 
by the ſtatute. That deciſion too is ſtrengthened by and in a 
conſiderable degree, founded upon a determination of Lord Lough= 


borough at Ni Prius, which I learn from my Brother Heath was 


confirmed in this Court. I find from ſome notes I have procured 


of What was ſaid by the Court at M. Prius, that a writ in that 


caſe, had been ſued. out, but whether the party was arreſted I do 
not know. I ſuppoſe he was. I am ſenſible of the weight of 


theſe authorities and of the reſpect that is due to them, though 


there are diſtinguiſhing cireumſtances in the preſent caſe, but if it 
was right to extend the act ſo far as is done in thoſe caſes I do 


.not know: what diſtinction is to be relied on; I feel myſelf there- 


fore under the neceſſity of inquiring into the foundation of thoſe 


&ecifions, | I do it wich the utmoſt diſtruſt of my own judg- | 


ment, but if I find no ambiguity in the act, and think (however 
erroneouſly) that the act has not been expounded- but con- 
tradicted, I feel it ur, Mad to adhere: to the r of the 
nere As: ehre 10 zien id y 7 30.5 a 19 10] 
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1801. Before the paſſing of this act I take the law to have been 
FX clearly ſettled, and fo the act itſelf ſuppoſes, that when an act of 


Morin; bankruptey had been committed and a commiſſion iſſued in con- 
ſequence of it, the property of the bankrupt was by relation ſo 
veſted in the aſſignees, that any diſpoſition of it by the bankrupt 
after the act of bankruptcy was void as againſt the ereditors, 
however fairly ſuch diſpoſition was made, and without any regarq 
to its being a voluntary or compulſory payment. Payments to a 

| bankrupt ſtand upon a very different footing ; and with reaſon, 
Even after notice of the act of bankruptcy the payment may be 
good if made under legal compulſion, for an a& of bankruptcy is 
no defence againſt the action of the perſon. who commits it un- 
leſs a commiſſion is taken out againſt him, and it is not the fault 
of the bankrupt's debtor if the delay of the creditors in ſuing out 
the commiſſion deprives him of his defence; he ought not to in- 

_ creaſe the fund by paying his debt twice over. But compulſion 
againſt the bankrupt, however it may operate in protecting pay- 
ments before the act of bankruptcy while the property is in the 
bankrupt himſelf (and which it does by excluding the imputation 
of fraud) can have no effect in protecting payments after the act 
of bankruptcy. The bankrupt himſelf does not ſuffer by the 
compulſion, and the compelling creditor has only to refufe what 
he ought not to have taken, and come in for his ſhare in com- 
mon with the other creditors, The queſtion therefore muſt turn 
/ upon the operation of the ſtatute, and we are only to ſee whether 
the payment on which the preſent queſtion ariſes. is there de- 
ſcribed. The recital of the ſtatute is not immaterial, it ſtates the 
frequent commiſſion of ſecret acts of bankruptey unknown to 

ZH creditors and others with whom the bankrupts have dealings in 

—_ trade, and their continuing afterwards to appear publickly and 

carry on their trade and dealing by buying and ſelling, drawing, 

accepting, and negotiating bills, and paying and receiving money 
on account thereof in the uſual way of trade, and im the ſame 
open and public manner as if they were ſolvent perſons. It then 
recites the diſcouragement to trade and prejudice to credit, from 
permitting payments to be defeated in the caſes and under the 
circumſtances above-mentioned, and enacts that no perſon who I 
or ſhall be really and hond ſide a creditor: of any bankrupt for or 
in reſpect of goods really and bond foe ſold to ſuch. bankrupt, or 
for or in leſpect of any bill or bills of exchange really and bond 


A drawn, ws a or * by ſuch * A the uſual 
| and 
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and ordinary courſe of trade and dealing, thall be liable to refund 


money which before the ſuing forth ſuch commiſſion was really 
and bond;fide, and in the uſual and ordinary courſe of trade and 


time as the perſon receiving the ſame ſhall know, underſtand or 
have notice that he is become a bankrupt, and that he is in inſol- 


Court is not denied to be ſuch as the ſtatute deſcribes, but is the 


really paid, It is ſtated (and ſo we muſt take the fact to be, 
though I think the circumſtances would have warranted a con- 


trary concluſion) to have been paid without the Defendant' s know- 
ledge of bankruptcy or inſolvency ; ; but that is not all that the 


ary courſe of trade and dealing, and on thoſe words the queſtion, 
or at leaſt my difficulty ariſes. I have endeavoured to obtain an 
account of the two authorities wherein a payment under an arreſt 
has been held to be protected, and to my great diſappointment 
I find little or no argument applied to the very important words 


the ſtatute is totally ſilent, namely, a compulſive payment, which 
was undoubtedly bad before the act. In the caſe at M/ Prius the 
queſtion is conſidered as a queſtion of notice of inſolvency, and 


payment, and that compulſive payments were meant by the act to 
be protected. They are protected before the act of bankruptcy, but 
the Act of Parliament I think has no view whatever to compulſive 
payments either before or ſubſequent to the act of bankruptey. 
The argument of the Court of Excbequer, though expreſſing great 
doubts on the ſubject, diſpoſes of the language of the act on 


aſcertain what is a deht contracted in the courſe of trade, and 
therefore the deciſion. in Vernon and Hall, is approved af, but as to 
payments i in the uſual and ordinary cou e of trade and dealing, 
it is ſaid to be difficult to draw the linge. Then an jonacurate 


a 10 | ment 


or repay to the aſſignee or aſſignees of ſuch bankrupt eſtate, any 
dealing received by ſuch perſon of any ſuch bankrupt before ſuch 


vent circumſtances, The nature of the debt in the caſe before the 


mode of payment ſuch as the ſtatute requires? The debt has been 


ſtatute requires. It is further required, to be the uſual and ordin- 


what is preſumptive evidence of ſuch notice, or of colluſive pay- 
ments and preferences. It 1s ſaid, that a knowledge of the debtor's 
being poor or in failing circumſtances would not vitiate the 


which the queſtion ariſes in a way that would ſolve every difficulty 
in every caſe, it cuts the knot at once. It is ſaid to be eaſy to 


beſvikgn of ſuch payments ſoppoſed to hays been uſed in argu 
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ment by the counſel is controverted, and we hear no more of thoſe 
words or of any conſtruQtion of them, they are in effect expunged 
from the ſtatute, and what follows amounts only to this, that the 


circumſtance of an arreſt can only be uſed as evidence to be left to 


a Jury, of notice of inſolvency, and that if not evidence of ſuch 


notice it is nothing but diligence to get payment, a means to 


quicken the payment which ought not to defeat it, and that it is 


ſufficient that there i Is no improper motive on either fide. As to 


vency may vitiate payments otherwiſe. good, yet purity of mo- 


the difficulty of defining what are payments in the ufual and 
ordinary courſe of trade and dealing, without feeling much of 
that difficulty it may be ſufficient for me 0 ſay, that it is not 


neceffary i in deciding one caſe upon an Act of Parliament to decide 


all the caſes that may poſſibly happen, and that if in the caſe before 
us, we can lay, that the payment was not in the uſual and ordi- 
nary courſe of trade and dealing, we have no occaſion to po 
further; I have no difficulty in ſaying, that I admit that diligence 


in procuring payment of a debt uſed in the common and ordinary 


way would not of itſelf defeat a payment; I have as little difficulty 
in ſaying, that it is no part of the purvie w of the act to afford par- 


ticular protection to” diligence or activity in recovering debts; on 


the contrary the intention is manifeſtly to protect only thoſe who 


are deluded by ſpecious ; appearances of ſolvency and credit; and 
though i it be true that improper motives or knowledge of inſol- 


tives alone, without the concurrence of the other circumſtances re- 
quired by the ſtatute will not give validity to ſuch payments made 


after the act of bankruptey. The intention of the act is not 


generally to authoriſe creditors to retain what they had received 


without knowledge of inſolvency: it is to place creditors of a 


particular deſeription, and under particular circumſtatices, in a 


better fituation than the general maſs of creditors. That being the 
'object of the act, it was neceſſary i in order to prevent litigation 
and the extenſion of the act to perſons not intended to receive the 
benefit of this preference, to deſeribe with preciſion the condition 
of thoſe who were to have the preference; the legiſlature have 


done it with guarded attention, by uling as definite and re- 


ſtrictive language as could well be found to anſwer that purpoſe. 


Jo prevent tlie effect of any ambiguity in the meaning of the 
_ word uſualꝰ they add the word © ordinary”. The payment 


Nuſt not * in chat courle . of trade and dealing which is 
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uſual, but it muſt be that which is in the ordinary uſe. The pro- 


priety of confining the act to its declared objects is diſtinctly 


ſtated by Lord Kenyon, in the caſe of Bradly v. Clarke, 5 Term 
Rep. He ſays The legiſlature have choſen, to uſe particular 
words and to confine the remedy to particular caſes. The ſtatute 
only extends to two caſes of which this is neither. Whether or 
not it would have been wiſe to have extended this proviſion to all 
caſes I will not preſume to determine, though I cannot refrain from 
obſerving, that had that been the caſe all the property of a bankrupt 
might be conveyed to one creditor to the excluſion of the reſt, 
In determining on this Act of Parliament it is ſufficient to ſay, that 
this caſe is not within the words, nor, as far as I can collect, the 

intention of the act; though had it clearly and indiſputably ap- 
peared to have come within the meaning of the act, I ſhould have 
been inclined to have extended it to this caſe.“ The caſe of 


Vernon and Hall (if caſes were neceſſary) appears to me a ftrong 


authority that the act ought not to be extended in conſtruction. 
If it be ſaid that that caſe applies only to the nature of the debt 
which was held to be turned into a. loan, I anſwer that the words 
| of that part of the clauſe which deſcribes the nature of the debt as 

to the courſe of trade are exactly the ſame with thoſe which relate 
to the mode of payment; the debt there having been alſo con- 
tracted as deſcribed in the act, the deciſion may properly refer to 


the mode of payment; but whether ! it does or not the caſe proves 


that the act ceaſes to operate when eircumſtances not referahle to a 


tralling are introduced. As a remedial act I am ready to give it 


every extenſion, by conſtruction, that remedial acts are entitled to; 
but no principle applying to the conſtruction of remedial acts au- 


choriſes the extenſion of them contrary to the intention of the 
Legſlature. It may alſo be remarked, that all the other bank- 


rupt laws are remedial; that this particular act trenches upon the 
great leading principle of the bankrupt laws, that of ſecuring the pro- 


perty for equal diſtribution, by giving a preference to a particular 
claſs of creditors; and therefore is not peculiarly entitled to have 


its operation extended by conſtruction. It is time to reſort to the 


facts of the caſe and ſee. how far they 1 OR the deſcription con 


tained in the act. When the bankrupt had been publickly and 


openly carrying on his buſineſs we nowhere learn, we have no act 
of trading ſtated, but the acceptance of the bill as a partner 


with another perſon. After that he is, arreſted for debt, 8968 to gaql 
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is not in evidence that he ever appeared publickly and carried on 


his trade and dealing in the uſual way of trade, and in the ſame 
open and public manner as if he was a ſolvent perſon, all which 
circumſtances are by the preamble ſuppoled to attach themſelves 


to the ſituation of the bankrupt, whole payments were meant to be 
ratified by this act; on the contrary, he was arreſted by the De- 
fendant within a week after his diſcharge, having according to his 
own account gone off to Portſmouth in the meantime. Was the 


| Defendant deluded by any ſpecious appearances of ſolvency at the 


time of the payment ? He had ſued out an original againſt the two 


partners very ſoon after the bankrupt went to priſon. The other 


partner was gone out of the kingdom. The Defendant could not 
be found by the officer; an alias became neceſſary ; he is met with 
accidentally, not having been found at his own houſe, and arreſted; 


to deliver himſelf from that arreſt he makes the payment. Can 


we ſay this is a payment made by a perſon carrying on his buſineſs - 
as a ſolvent man, in an open and public manner, or which comes 


more directly to the enactment of the ſtatute, Was this a payment 
in the uſual and ordinary courſe of trade and dealing? Are ſheriff 


bailiffs the. perſons who tranſact the affairs of merchants and 
traders in the ordinary courſe of trade and dealing ? If this will do 
where are we to ſtop? This is a caſe where payment has been made 
under an arreſt, but why ſtop there? Will not the argument go 


equally to protect payments after ſuing out execution ? If indeed 
the ſheriff ſeizes and ſells the effects, that may not be conſidered as 


a payment by the party, but I can find no. difference between the 
preſent caſe, and caſes where the bankrupt pays the money to pre- 


vent the ſeizure, or to redeem the goods after ſeizure, or even to 


redeem his perſon after he is taken upon the ca. /a.: and payments | 


under all theſe circumſtances we are deſired to conſider, as made 


under appearances of perfect ſolvency on the part of the bankrupt, 


and in the ordinary courſe of trade. I feel the weight of the au- 


thorities againſt the opinion I am delivering, and I am fully aware 
of the propriety of adhering to former deciſions, and the miſchief 
of lightly departing from them, but I am in ſome degree relieved 
from their preſſure by theſe conſiderations, that the attainment of 
certainty is the chief reaſon for ſubmitting to the authority of ſuch 
determinations as are not perfectiy ſatisfactory in reſpe& of the 


arguments on which they were Tee, and that 1 in _ view of 
F*-.-. the 
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the caſe before us, certainty will be better attained by bringing 


hack our attention to the language and meaning of the Act of 


Parliament which is to be the rule of our conduct, than by follow- 


ing the determinations; to what uncertainty they lead we have an 
inſtance in the late attempt in the Court of King's Bench, to bring 
payments to carriers for the carriage of goods within the protection 
of the ſtatute, which I can only attribute to the great latitude of 


conſtruction uſed in the former caſes. On theſe grounds J feel 


myſelf bound to give my opinion, that the payment in queſtion is 
not ſupported by 19 Geo. 2., and that the Plaintiffs the nn 
entitled to recover. 
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ordinary courſe of trade has been paid after an a& of bankruptcy, 
immediately upon the bankrupt's being arreſted, and neither the 


creditor nor any one concerned for him knew that the bankrupt 
had committed an act of bankruptcy or was in inſolvent circum- 
ſtances. The queſtion is, whether this payment being immediate- 


ly upon an arreſt is a payment in the ordinary courſe of dealing ? 


or whether being a payment by legal compulſion, it is not out of 


ſuch ordinary courſe? In deciding this queſtion I think I ought to 
look to the effect of uling legal diligence in other caſes reſpecting 
bankruptcy, and to ſee in what light courts of law have conſidered 
it. The ſtatute 1 Fac. 1. c. 15. / 14. provides © that no debtor of 
a bankrupt be hereby endangered for the payment of his debt 


truly and bond fide to any bankrupt before ſuch time as he ſhall 


underſtand or know that he is become bankrupt.” The ſtrict con- 
ſtruction of this ſtatute would be, that if he did underſtand or 
know it, his payment ſhould be endangered: but courts of law 
have held, that if a creditor has notice of a bankruptcy and pays 


under legal coercion he ſhall be protected. See 3 Keble 231. 


Freeman 349. S. C. 2 Term Rep. 479. Here then a payment by 
legal compulſion is ſupported, even againſt the obvious conſtruction 


of the ſtatute, and hence I conclude, that in caſes of bankruptcy 


payments by compulſion of law are favoured and protected. The 


words of the ſtatute 19 Geo. 2. are. very different from thoſe of 

1 Fac. I.; but they do not expreſsly avoid payment by legal 

-coercion, nor exclude them from protection: and if excluded, they 
muſt be excluded by implication only; and ſuch implication if ap- 


plied to the whole clauſe on which this queſtion ariſes will go a 
great way indeed to invalidate bond fide payments to honeſt cre- 


ditors. The ſtatute 19 Geo. 2. ſo far as reſpects bills, requires that 
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they be Amen negotiated, or accepted really and bond fide, and 
in the uſual and ordinary courſe of trade and dealing. Now if an 


Cox wb? | 
v. arreſt ſo far changes the ordinary courſe of trade and dealing as to 


Morcan. 


affect the payment of a bill, it will equally affect the drawing, the 
negotiating, or the accepting it. The conſequence. will be, that if 
a debtor having committed a ſecret act of bankruptcy is arreſted 
and gives or accepts a bill payable at a future day, and actually 
bays it, and then a commiſſion iſſues, the aſſignees may recover 
back the money. This will be a very dangerous conſtruction and 
will render all tranſactions under arreſt very precarious. It has 
been ſuggeſted, that payment under arreſt is not to be favoured, 
becauſe the arreſt is a circumſtance which ſhould raiſe a fuſpicion 
of inſolvency. If ſo, by the ſame reaſoning, payment under a 
threat of arreſt will be equally ſuſpicious; for whether a man 
pays before the bailiff arreſts him or after, if he pays under the 
terror of a gaol he pays under compulſion; and the compulſion in 
either caſe may with equal reaſon raiſe a ſuſpicion of inſolvency. 
If a threat to arreſt does not alter the nature of a payment and 
; take it out of the ordinary courſe of dealing (and it has not been 
| Se, 5 Eontended in argument that it does) it will be difficult to aſſign 
any ſound reaſon why an actual arreſt ſhould do ſo. There are 
Rages 3 in the proceedings between the threat and the actual arreſt 
which are as much out of the ordinary courſe of dealing as the 
arreſt itſelf; and what line ſhall we draw by our diſcretionary 
conſtruction” where the Legiſlature has drawn. none? Shall we 
enquire; Is the writ purchaſed ? Is it delivered to the bailiff? Is the 
bailiff in the houſe ? Has he'ſeized the debtor? or, Is he only in the 
act of doing it? When is it that the ordinary courſe ceales and the 
extraordinary begins? As the words * uſual and ordinary courſe of 
trade and dealing” do not neceſſarily exclude tranſactions . either by 
menace or by compulſion of legal proceſs, I am not e to 
extend them to either caſe ; they are general words? d they may 
be intended to apply to the caſe of undue e eee : for a man 
may be diſpoſed to pay a debt really and Bond far due from a 
Nos ot tofavour a particular creditor, and may go out of thecordinary 
courſe of trade and dealing to do ſo. Payments under. legal com- 
algen having been favourably conſidered by our Courts in the con- 
ſtruction of 1 Fac. 1. I think they ought to be as favourably con- 
ſidered in the conſtruction of 19 Geo. 2. which is in puri materid. 


; 2 85 Dae coercion is a courſe which the law allows, and ſurely if we at- 
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Free. to the literal conſtruction of. the ſtatute, it is neither unuſual 


nor extraordinary nor out of the ordinary courſe of dealing for a 
creditor to be driven to arreſt his debtor, or to uſe legal diligence in 
order to procure payment. The taking out legal proceſs does not 
depend ſo much on the real credit of the debtor as on the patience 
or impatience of the creditor. If a creditor ! is obliged to call three 
or four times on a debtor before he can obtain payment it may 
awaken ſuſpicion, If a patient creditor does this and receives pay- 
ment, be is protected. Shall we ſay that if a harſh creditor calls 
once, and then arreſts and is paid, he ſhall refund ? Shall we con- 
ſider his ſeverity as a proof of his debtor's inſolvency ? The ſtatute 
bas given one politive criterion, vis. knowledge of the bank- 
ruptcy or inſolvency ; and has alſo required, that the tranſaction 
ſhall be in the ordinary courſe of trade and dealing ; but as it has not 
defined what. that ordinary courſe muſt be, the courts of law muſt, 
as caſes ariſe, declare what is within the ordinary courſe and what 


is not. I have now given my reaſon, why upon general prin- 


ciples I think that arreſt or legal diligence is not within the re- 
friction of the ſtatute: but if it were a doubtful point how the 
ſtatute ſhould be conſtrued, I muſt conſider myſelf. as bound by 
the conſtruction it has already received in two Courts in Ve- 
minfter-ball. The caſe of The Aſegnees of , Jones v. Lingard was 


tried before Lord Loughborough, and afterwards was, heard i in this 


Court on a motion for a new trial. There the creditor brought 
an officer . with the writ, into the ſhop, and then the debt was 


PRs, and the payment was held to be good. The caſe of Holmes : 


v. Wennington was decided on ſolemn argument in the Court of 
Exchequer. . Theſe caſes have been cited in the Court of King's 
Bench, in the caſe of Bradley v. Clarke. Paſeh. 1793-; 5 Term 
Rep, 200. and no doubt was hinted in that court as to the pro- 
priety of the deciſions; yet Lord Kenyon particularly notes, how 


right | it is to AC to the i of the ſtatute. We are Aſo. in- 


P 


the Northera. as and that no application was s made for a new 
trial. For theſe reaſons I think the gel ſhould, be ee for 
the Defendant. „ 

HEATH J. — The e is 8 Aa | payment. to. a pac. 
man who has committed a. ſecret act of bankruptcy, to a creditor 
who has, arreſted. him, and who, has no knowledge of the act of 
bankruptcy or of the infolnyney of his, lehre be an hin. the 
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1801. | Before that ſtatute, i it was the policy of the bankrupt laws in all 
S agauſes to deprive the bankrupt, by relation to his act of bankruptcy, 
et of the power of diſpoſing of his effects. In order to avoid the in- 


conveniencies ariſing from too rigid an obſervance of this princi- 
ple, the act in queſtion was made. It has always been conſidered 
as a remedial ſtatute, and as ſuch is entitled to a liberal conſtruc- 
tion. In order to give validity to the payment of a bill of ex- 
change, it muſt be drawn and the money received in the ordinary 3 
courſe of trade. In my apprehenſion this bill had both requiſites. 
Of the conſideration of the bill there is no queſtion. The bill 
was due before it was paid, and it was not officiouſſy paid by the 
bankrupt. The objection is, that the payment was made under 
the terror of an arreſt. If the bill had been paid before it became 
due, or if the bankrupt had ſolicited the Defendant to receive the 
money, thoſe circumſtances would have vitiated the tranſaction, 
and would have brought the caſe within the ſtatute. It is object 
ed that the payment is under an arreſt. If this were to be the 
ground of the deciſion it would introduce great uncertainty. For 
if an arreſt will vitiate a' payment, why not a menace, and if a 
menace, why not a promiſe of ſome collateral advantage. There 
are two principles on which I ſhall found my judgment. The firſt is 
the general policy of the law, that the uſing of legal diligence is 
always favoured and ſhall never turn to the. diſadvantage of the 
creditor. The maxim vigilantibus et non dor mientibus ſuccurrunt 
jura is one of thoſe that we learn on our earlieſt attendance in 
Weſtminſter Hall. The ſecond principle is, that this ſtatute ſhall receive 
a conſtruction agreeable to the general policy of the bankrupt laws, 
namely, that it ſhall not be in the power of the bankrupt to dil- 
poſe of his effects after his bankruptey 1 in ſuch a way as to give a 
Preference to a favourite creditor. Now if payment under an ar- 
reſt, though otherwiſe in a due courſe of trade, were to be held bad, 
the conſequence might be, that if 1 in the ſame day, or at the ſame 
inſtant, two creditors ſhould apply for payment of their reſpective 
demands, the bankrupt might make à good voluntary payment to 
one ereditor, and refuſe payment to the other till thete had been 
ſome menace or actual arreſt made to vitiate the payment. I can 
ſee no inconvenience from this conſtruction. If it be ſaid, that 
the creditors under an arreſt might ſweep away all the effects of 
| the bankrupt z ; ſo may the favoured creditor under a voluntary 
5 payment; and the latter miſchief is the moſt to be apprehended. 
8 Therefore 1 am of opinion, as well upon the general policy of 
#7: on 62 | LRN Tae > che 
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the law that favours the legal diligence of creditors, as on the 


particular policy of the bankrupt laws, that this is a good payment 
and protected by the ſtatute of 19 Geo. 2. If the caſe were 


doubtful, the deciſions ought to put an end to the controverſy. I 
allude to the caſes of Calvert and Lingard in this Court, and of 


Holmes v. Wennington. I cannot paſs over in ſilence the opinion 
and deciſion of the late Mr. Juſtice Buller, whoſe judgment will 


always have the greateſt weight with me. The queſtion 1s whe- 
ther this be a doubtful caſe? A caſe may not be the leſs doubtful 
becauſe I entertain no doubt on the ſubject; but that is doubtful 
concerning which learned men differ. For theſe reaſons I am of 
opinion, that the Plaintiff 1s not entitled to recover, and that a ver- 


dit ſhould be entered for the Defendant. 
| 15 Verdi to be entered for the Defendant. 


(IN THE EXCHEQUER CHAMBER.) 
HILL Gent. one, &c. v. HALPORD and Another £ 
in Error. e 


8 from a judgment of the Court of King's Bench in an 
action by the payee againſt the maker of a promiſſory note. 
The firſt count of the declaration ſtated that, the Plaintiff. in 
error made and ſigned his certain note in writing, commonly call- 
ed a promiſſory note bearing date &c. and thereby promiſed to 
pay to the Defendants in error by the names and deſeription of 
&c. the ſum of 1901. on the ſale or produce, immediately when 
fold, of the White Hart, St. Albans, Herts, and the goods, &c. 
(meaning a certain meſſuage or dwelling-houſe called the White 
Hart, ſituate at S. Albans, in the county of Herts, and certain 


goods being therein) value received, and then and there delivered 


the ſaid note to the Defendants in error ;” after alleging the liabi- 
lity of the Plaintiff in error to pay, and his promiſe as uſual, the de- 
elaration averred, * that afterwards and before the exhibition of 
the bill of them the Defendants in error, to wit on, &c. at, &c. the 
faid meſſuage or dwelling-houſe called the White Hart, and the 
omg in the ſaid note ſpecified were ſold, wachen the ſaid ſum 
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it. er men ey in the ſaid note ſpecified became and was forthwith 


and immediately due and payable according to the form and cf. 


of the ſaid note; whereof the Plaintiff in error then and there had 


notice.“ There were other ſpecial counts, and alſo the common 
money e counts and coneluſion. On this declaration judgment 
having gone by default; a writ of inquiry was executed, and the 
Defendants in error recovered general damages. 

The cauſes now affigned for error were, © that by the record 
aforeſaid it appears, that damages have been aſſeſſed for and ad- 
judged to the Defendants in etror, upon the whole of their ſaid 


declaration generally; whereas it appears in and by the record | 


afotefaid, that the firſt count of the {aid declaration was and 1s in- 


ſufficient in law, and that no damages could or ought” by law to 


have been affeſſed or adjudged to the ſaid Defendants in error in 


reſpect thereof, or of the ſuppoſed promile and undertaking therein 


mentioned.“ 


Lawes for the Plaintiffs in error wha; that the note on 


which the firſt tourit of the declaration was founded could not be 
ſuſtained as a promiſſory note, inaſmuch as the payment thereof 
was made to depend upon a contingency which might never hap- 
pen, vis. the ſale of the White Hart hin, the title to which might 
be ſo bad, that no purchaſer would be found. He cited Darke: 
v. Lord Deloraine, 2 Bl. 78 2. 3 Wi 9 1 5 1 C. and Carlos v. 
Funcourt, q Tem Rep. 482. 

Migley contra, In thoſe caſes in Which it | has been diſcuſſed 
whether a note payable upon a contingency were a promiſſory 


note within the ſtatute, the queſtion. has principally turned upon 


the point whether the note in queſtion were negotiable or not; 
che neceſſity of which way perhaps be doubtful. With reſpect to 
Curb, v. Fancburt it appears, that in that caſe there were other 
objections to the Plaintiff's recovery; for though the note was 
made payable out of the Defendant's money which ſhould ariſe 


from his reverſion of 4 zl. when ſold, it was not, as in this caſe, 


averred that the reverſion had been ſold; and that circumſtance 
was obſerved upon by Mr. Juſtice Groſ in his judgment. If ever 
there was a note depending upon a contingency, it was that which 
in the caſe of dnarews v. Fronklin, 1 Str. 24. was held to be a 


g9dod note. There the contingency was, after a certaitx ſhip/ſhould 


be paid off; now if it were a private ſhip no wages could have been 


earned unleſs the 99 5 arrived; and if it were W. the 
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wages might have been loſt by deſertion. In Evans v. Under- 
wood, 1 Will. 262. a note payable upon the like contingency to 
the former was held good: and in Julian v. Shobroot, 2 Wi . 9. 


the Defendant having accepted a bill payable when in caſh for the 
cargo of the ſhip Thetis was held liable on the bill notwithſtand- 


ing a motion in arreſt of judgment on the ground of its being a 
conditional acceptance. Now if there be any ſimilarity between 


the ſituation of parties to bills of exchange and promiſſory notes, 
it is between the ſituation of the acceptor of a bill of exchange and 
the maker of a promiſſory note. With reſpect to Dawkes v. Lord 
Deloraine, that was the caſe of a bill of exchange payable out of 
a particular fund, whereas the note in the preſent caſe is not pay- 
able out of a particular fund, but only at a particular time, which 
time is alleged in the declaration to have arrived. Suppoſing 
however, that this note is not negotiable, yet. it ſeems from the 
words of 3 & 4 Ann. c. 9. e 1. that an action may be maintained 
upon it, for the former part of the ſection enacts, that where 
promiſſory notes are made payable to any perſon or perſons, his 
or their order, or unto bearer, the ſums mentioned in ſuch notes 
ſhall be payable to ſuch perſon or perſons, without any reference 
to their negotiability: but the enſuing part of the ſame ſection 
only makes them aſſignable or indorſable over when drawn to any 
perſon or perſons, his, her, or their order. If therefore negotiability 
be of the eſſence of a note, and the words of the ſtatute are to be 
conſtrued ſtrictly, no man can declare upon a note which is not 
made payable to order. But it has been decided in Bzrchell v. 
Shcock, 2 Ld. Raym. 1545. that a promiſſory note payable to A. B., 
without adding either order or bearer, is a good note within the 
ſtatute; and that caſe has ſince been recognized in Smith v. Kendall, 
6 Term Rep. 123. In this caſe the note in queſtion was drawn for 
value received on a promiſe to pay when the premiſes at Sr. Albans 
ſhould be ſold, and there is an averment in wks declaration that the 
premiſes have been ſold. | 
The Court (abſente Lord Erpon Ch. J were e clearly of opi- 


nion, that the note in queſtion could not be declared upon as a 


. note within the ſtatute, [7 3 
Judges teterled. 
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will warrant 
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of his own 
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"Court refuſed to diſcharge him, Gould J. laying, 1 the reaſon of 
this practice is becauſe there has never been bail given. in this 
Court,” F BO 20790 ed on! 1555 


judgment was tantamount to giving bail in the firſt action, and 


rule was allowed to extend. e e JANTO; JOU 
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ſecurely delivered to one J. S. for certain hire and reward to the 
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SALKELD Gent. one, &c. v. Lanps. 


E torr: Defendant 3 in this caſe having been arreſted by proceſs out 

of the King's Bench, gave a warrant of attorney to confeſs 
judgment; on that judgment the preſent action was con- 
menced, and the Defendant holden to bail. A rule N/ 7 having 
been' obtained for diſcharging him on PING a common appear- 
ance, 

Marſhall Serjt. ſhewed cauſe and contended, that the Defendant 
was well holden to bail, inaſmuch as no bail had ever been given 
on the former arreſt, and therefore the rule that bail could not be 
taken in mfinitum did not apply here. He cited Kendall v. Carey, 
2 Bl. 768. where a Defendant having given bail in error upon a 
judgment 1 in the King's Bench, and afterwards holden to bail in 
this Court i in an action of debt upon the ſame judgment, this 


Cockell Serjt. contrd inſiſted, that this was within the rule that 
no man ſhould be twice holden to bail for the ſame cauſe of anon, 
and that the cuſtody was the fame as in the former arreſt. ” 

The Court (conſiſting of Hz Arn, Rooks; and CHAMBRE Js.) 
were of opinion, that the giving a warrant of attorney to confeſs 


that the Defendant in this caſe, if held to bail again, would ſuffer 
preciſely the ſame vexition as in 4 this common caſes to ik the 


S8UMPSIT. The declaration Rated, that in Side that 
the Plaintiff, at the ſpecial inſtance and requeſt of the Defen- 
3 would deliver to the Defendant divers goods and chattels 
(ſpecifying them) to be taken care of, and fafely and fecurely car- 
ried and conveyed by the Defendant in and by a certain cart of 
Defendant from A. to B. and there to wit, at B. to be ſafely and 


14 Defendant 


\ 


game por 


Cs 
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Defendant in that behalf, the Defendant undertook and promiſed to 
fake care of the ſaid goods and chattels, and ſafely and ſecurely to 
carry and convey the ſame in and by his ſaid cart from A. to B. 
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and there to wit, at B. ſafely and ſecurely to deliver the ſame to 


the ſaid F. S.; that the Plaintiff did afterwards deliver the ſaid 
goods and chattels to the Defendant, to be carried, conveyed, and 
delivered as aforeſaid. And that although the Defendant had and 


received the ſaid goods and chattels for the purpoſe aforeſaid, 


yet he did not take care of the ſaid goods and chattels, or ſafely 


and ſecurely carry or convey the ſame in and by his faid cart or 


otherwiſe from A. to B., nor there to wit, at B. ſafely and ſecurely 


deliver the ſame to the faid J. S., but on the contrary ſo care- 


| leſsly conducted himſelf in and about the carriage and conveyance 


of the ſaid goods and chattels, that a great part of RE to wit, 
&c. through his negligence were wetted and damaged. 

The Defendant pleaded Non- aſſumpſi ana 

The cauſe coming on to be tried before Lend Eldon Ch. J. a 


the We fminſler Sittings after laſt Hilary Term, it appeared i in evi- 


dence, that the Plaintiff who was an upholſterer, having occaſion 


40 ſend ſome Furniture into the country, agreed with one Groves 


a carman, to take the ame for ten guineas, excluſive of tolls; 


that Groves thinking the diſtance too great, offered the Defendant 


who alſo kept a cart and horſe, the lefulal of the job, who agreed 


th undertake it and gave Greves half-a-guinea by way, of gratuity; J 
| that the Plaintiff having acceded to the Defendant; 8 offer to go in- 


ſead of Grover, the Defendant brought bis cart to the Plaintiff's 
Fouſe, Where the goods were loaded in the preſence of the 


Plaintiff himſelf, and w vith the alfiſtance 8 two of the Plaintiff” $. 


ſervants} that the Plaintiff having obſerved, that the tarpaulin 


which | the Defendant had brought for the purpoſe. of co- 


» 6H mf 


vering the cart Was too ſmall, the Defendant, ſaid, «1, have 


plenty « of tacks, apd_ I will warrant. the goods ſhall go ſafe,” 


4; a# * wt « 


On accoupt of the Defendant being a firanger to the Plaintifh, 


the latter ſent. one of his oxen. porters with the cart, who, would, 


101435 


otherwiſe have gone by t the, ſtage ; that this, porter; in the courſe 


{i 18011 8 1 


of the journey paid a perſon for watching the goods one night; 
and. that. the g ods ir in the courle « of the Journey were damaged by 


rain, | 4 pms ſict was found for tl the Phintiff under. bis Lordſhip' $7 
21911164 16 102 2 
direQion, with liberty. for the Defendant. to move, that the \ verdict 
2 ha 
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jodgment on the ſormer arreſt, and therefore the rule that bail could not be 
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upon s em- 2 BY, 768. where a Defendant having given bail in error upon a 
3 judgment 1 in the King's Bench, and afterwards holden to bail in 

this Court i in an action of debt upon the ſame judgment, this 
Court refuled to diſcharge him, Gould J. ſaying, 1 the reaſon of 
| this practice i is becauſe there has x never been bail given in this 
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"Cockell Serjt. contra inſiſted, that a was within tlie rule that 
no man ſhould be twice holden to bail for the ſame cauſe of aQtion, 
and that the cuſtody was the fame as in the former arreſt. 

Je Court (conſiſting of HEATH, Rooks, and CrHAMBRE Js.) 
were of opinion, that the giving a warrant of attorney to confeſs 
Judgment was tantamount to giving bail in the firſt action, and 
that the Defendant in this caſe, if held to bail again, would ſuffer 


preciſely the ſatne vexation as in the common. ae to which the 
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Defendant in that behalf, the Defendant undertook and promiſed to 


take care of the ſaid goods and chattels, and ſafely and ſecurely to 


carry and convey the ſame in and by his ſaid cart from A. to B. 


and there to wit, at B. ſafely and ſecurely to deliver the ſame to 


the ſaid F. S.; that the Plaintiff did afterwards deliver the ſaid 


goods and chattels to the Defendant, to be carried, conveyed, and 


delivered as aforeſaid. And that although the Defendant had and 


| received the ſaid goods and chattels for the purpoſe aforeſaid, 
yet he did not take care of the ſaid goods and chattels, or ſafely 
and ſecurely carry or convey the ſame in and by his ſaid cart or 


other wiſe from A. to B., nor there to wit, at B. ſafely and ſecurely 
deliver the ſame to the ſaid J. S., but on the contrary ſo care- 


leſsly conducted himſelf in and about the carriage and conveyance | 


of the ſaid goods and chattels, that a great part of them, to Witz 
&c. through his negligence were wetted and damaged. 

The Defendant pleaded Non- aſſumpfi E 
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| that Groves thinking the diſtance too great, offered the Defendant 
who alſo kept a cart and horſe, the refuſal of the job, who agreed 
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1801. Accordingly Will;ams Serjt. having obtained a rule M/ for that 
1 4 purpoſe, was this day called upon by the Court to ſupport the 
* rule. It does not appear from the evidence that the Defendant 
ever had ſuch poſſeſſion of the Plaintiff” s goods as to render him 

| Hable in the character of a common carrier. On the contrary it 

18 clear from the Plaintiff having ſent his porter to accompany 

the cart, that he never intended to relmquiſh his control over 

the e and. the ene * the; try haying been 
Hh =; for thay — 5 1 55 the. journey „ cor- 
roborate that idea. In this caſe there was no bailment: the De- 
fendant could neither bave maintained treſpaſs or troyer. It was 

a mere contract between the Plaintiff and Defendant, that the 
former ſhould hire and the latter ſhould let a cart and horſe for 
* conveyance of the Plaintiff 85 goods. The caſe ſtrongly re- 
ſembles that of 7. he Eaft India Company v. Pullen, 1 Sir. 690. 
where the Company having brought an action againſt a lighter- 

man it appeared, that as ſoon as the goods were Put into the 
lighter, : an officer of the company went on board, and put the 
COMPANY, 8. locks on the batches: and Lord Raymond Ch. J. held 

_ that, the goods, were not to. be, conſidered. as ever having been in 

the, offefſion of the. lighterman, but. in the poſſeſſion of the com- 
pany 8 ſeryant who, had. hired the lighter to uſe himſelf. 5 There 

are many caſes i in Which. perſons having, a much greater control 

over goods than, the Defendant had, are yet not conſidered as 
having the poſſeſſion : fuch are the caſes of a butler who- hath the 
charge of bis maſter 8 plate, nd the ſhepherd who hath the 
charge of his maſter” $ ſheep, 1 H. P. 0 Job. c. 43. It is true that 

in the preſent caſe the Defendant made. uſe of the expreſſion, that 

he would warrant theres the 5 mould WES: ſafe. But 1800 all 


els e 5 {hint yet no FOIL can 1 * of the 
Warranty in the preſent action, ſince the Mu that the goods 
Were delivered to the "Defendant has not been ſubſtantially 
proved. 2000 PROS 22 Is Ali 5 bak 10 eln L 13 ihe BY 3s ET | 
| HS 1. (lepping aug ghar 58 for the "Pla aut \—The 
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fendat tin this cafe is 8601 charg ed as a. common carrier: he is 
8 n z 4 Va eating” 3 j nd the Jury have found on 
er grounds that the undertak 11 5 dated in in the declaration Was 
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: 7 1 THE FORTY: FIRST YEAR OF GEORGE 
2 by the Defendant.” They have: decided upon conſidering 


wrong. 


the whole tranſaction, that the words uſed” by the Defendant Rom: 


| amounted to a warranty; and we cannot ſay that they have done 
It is quite immaterial to this caſe whether the Defendant 


had a ſpecial property, or any property whatever in the goods; 
or whether he could have maintained an action of treſpaſs or 


\ 


troyer, He muſt have had poſſeſſion of them for the purpoſe of 
carrying his contract into effect, which he could 1 not have done 
without ſuch poſſeſſion. | 5 


5 Rook E J.—This'i is not the caſe of a common carrier, for the 
| Defendant has ſpecially undertaken to carry the goods ſafely. 


41g 
1801. 


— 


EY 
Dunmore. 


CA MBRE J—This | is a very clear caſe. The Defendant is not 


; 3 4 common carrier by trade, but hasput himſelf into the ſituation of 
aà common carrier by his particular warranty. As to poſſeſſion, that 
ſeems clearly proved by che circumſtances of the caſe; the Defend- 


ant attends with his horſe and cart at the Plaintiff's houſe, where 


: Plaintiff? s ſervants... 


the. goods are delivered to him and put into the cart by the 
: This is a compleat poſſeſſion. How is this N 
affected by the preſence, of the Plaintiff's ſervant? It has been de- 


termined, that if a man travel i in a ſtage coach and take his port- 
7 manteau with him, though he has his eye upon the portmanteau 


WE. yet the carrier is not abſolved from his reſponſibility, but will be 
_ Table if the portmanteau be loſt(a). In this caſe the Plaintiff for 
greater caution - ſends his ſervant with the goods; who pays for 
Watching them becauſe he apprehends danger of their being ſtolen. 


80 the man who travels in a ſtage has ſome care of his on pro- 


5 perty ſinee it is more for his intereſt that the property ſhould not be 
1 than that he ſhould have an action againſt the carrier. This 
rs no reſemblance to that cited from Strange, for there the 


tecifion proceeded on the uſage-of the Eaft India Company, who vg 


never intruſt the lightermen 


i 


ith 


their goods, but give the whole 


charge of the property to one of their own officers who is called 


Wi a guardian. The evidence of the warranty is perfectly clear, for 
on the Plaintiff's makiog ſome objection to the ſmallneſs of the 

a tarpaulin, the Defendant. in order to remove that difficulty, in- 
formed him that he had plenty of ſacks to cover the goods, and 


undertogk that they Jhould be carried ſafe. It appears to me, 
that the verdict is perfectly right, and that the Jury could not 
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(ede Hi en PRI an aa | but 10 DENY to keep the goods and chattels | 
of, his gueſts i in ſafety ;, aud cherewith agree | 


io ſay that he delivered che key of the cham- | 
22 H. 6. 21. 11 F. 4. 45. 42 K 3 1 hs 


der door to the gueſt in which he is lodged, | 
ny that he left the chamber door 8 l 
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i to hold to 
bail, in 
. Which a ten- 
der in bank 
notes is ne- 
gatived by 
the Plain- 
tiff 's clerk. 
alone, then 
reſident in 
London, is in- 
: ſoffcient þ | 


be allo reſi- 
dent in Lon- 
dun; though 
the debt 

7 7 aroſe upon a 
bill tranſ- 
action, of 
which the 


ſole mahage- 
ment. | 


bail be made 
by a perſon. 
prima facie 
incompetent 
to make it; 
gare whe- | 
ther circum- 
ſtanees e 
ing him to 


by affidavit 


. 


againſt a 


rule for diſ- 


| charging the“ 
Defendant 

on a common 
appearance. 
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118 was 1 calling © on Hp 85 Plaintiff t to a why the 
Defendant ſhould not be diſcharged out of cuſtody, on the 
ground of the affidavit of debt having been {worn by a 
clerk of the Plaintiff 8, and of his having taken upon himſelf to 
negative any tender in Bank notes, as s well as to ſwear to the 
debt. TE | IO Ear n 

Ila chewing . 40 0. this rule, .Beſ Set. es affida- 
its of the Plaintiff and of his clerk, to ſhew -that. the, debt in 


queſtion aroſe upon a bill tranſaction, Which had. been completely | 


conducted by the clerk, and that the Phintiff himſelf, though 
living in London, knew nothing of the buſineſs. He alſo refer- 
red to Chatterley v. Finck, ante p. 390. and alſo to the Mayor of | 
London v. Dias, 1 Eaſt. 2 37 (a). where an affidavit of debt made 


"by, © James Bel clerk to R. C. Eſq. chamberlain of the city of 


Loads.” e che fe! ider in Bank notes Je held ſuffi- 


But The Court (confifting I wal ch Rooks, 4nd Cran- 


nan; Js.). were of opinion, that though the debt might be better 


ſworn to by the clerk than the Plaintiff ill they ſhould both have 
joined in negativing the tender j in Bank notes as they were both 


vits explanatory. of the reaſons: why the clerk made. the affidavit 
of debt was not trenching on the rule laid don that no ſupple- 


mental affidavit e to be received e defeQts in e 
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They alſo ſeemed to doubt whether, admitting. affida - 


| Wt in. eds ONE 2s matter whith! e park! ebliciheer Neth 1 ah e but 
_ conclude wich a prayer that the I e oy __ . Court ol 7280 io mak: of nal we as 
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IN THE FORTY-FIRST YEAR OF GEORGE It. 


The Defendant Fullerton pleaded to the 1ſt and 2d counts of tbe 
| declaration Non et Ja#um, and put himſelf upon the country, | 
| and then proceeded thus © and as to the writ of the Plaintiff and the / 
declaration founded thereon as to the 3d, 4th, and 5th counts the 
Defendant prays Judgment of the ſaid writ and the ſaid declaration 
as to the ſaid zd, 4th, and laſt counts, and that the ſaid writ and 
declaration as to thoſe counts may be quaſhed becauſe he faith that 
the faid ſeveral ſuppoſed debts or ſums of money in ſaid zd, 4th, 
and laſt counts reſpectively mentioned if any ſuch debts or ſums of 
money were acerued or were due and owing. unto the Plaintiff 
were and each and every of them were and was due and owing 
from the Defendants jointly and together with one Robert Dyde 
unto the Plaintiff and not from the Defendants only, and which 
5 fad Robert Dyae is ill living to wit at Ve ſiminſter aforeſaid 
in the ſaid county and this the Defendant Fullerton is ready to 
T7 verify x wherefore inaſmuch as ſaid Robert Dyde is not named i in the 
aid writ and declaration the Defendant Fullerton prays judgment 
of the faid writ and the ſaid declaration as to the 3d, 4th, and laſt 
* counts thereof and that the ſaid writ and ſaid declaration thereon 
3 touted as to the faid. Jaſt-mentioned counts may be quaſhed.“ 
1 this plea, to the three laſt counts, the Plaintiff demurred 
- u becauſe the faith that the faid plea. of the Defendant Fullerton 
and the matters therein contained in manner and form as the ſame 
ate above pleaded : and ſet forth are inſufficient i in law to quaſh the 
aid writ and the faid declaration thereon founded as to ſaid laſt 
mentioned counts or to excuſe the Defendant Fullerton from 
Anſwering the Plaintiff ; in. reſpect of thoſe counts nor is the Plaintiff 
under any neceſſity nor in anywiſe bound by the law of the land 
0 anſwer the ſaid plea. And this VVV 
The Defendants joined i FCI! 35 


2 general writ cannot be abated i in part; now the plea i in abate=-- 


the whole Writ, Where by the writ two diſtiact things are de- 


der; but i in this caſe the ſingle demand contained in the writ is 


but here the matter relied on by Fullerton, by way of anſwer. to 
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ment pleaded by Fullerton goes only to the three laſt counts of the 
declaration, and at any, rate is bad, becauſe it prays judgment of 


manqed, it may be abated in part and ſtand good for the remain- 


for 500. It might be different indeed if the Plaintiff on his own 
ſhewing appeared to have no cauſe of action for more than a part; 


4 den of the min contained i in e Plaintiff 90 denne is 


421 
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. pleaded by Fullerton kiniſelt. In Weeks v. Pe I Salk, 159 it 
| 18 ſaid 00 If a plea begin with an anſwer to the wiiole but in truth 
the matter pleaded, j is only an anſwer to part, the whole plea is 
naught and the plaintiff may demur.” Now in this caſe the plea 
3 begins with an anſwer to the whole writ, whereas the matter hg 
; edi 18 only an anſwer. to part of the writ. - 
15 Onſiou Serjt. conird.— There i is acaſe 1 Hen. . A. 4. 8, 2 5. 
| which is an expreſs authority to ſhew that a writ in debt may be 


Wo. abated in part and ſtand good for the remainder. «That was a writ 
5 in debt 1 in. which the Plaintiff demanded parcel on obligation, and 
15 parcel | on ſimple contract, and there was 4 variance between the 
Defendant s name in the writ and in the obligation; for this cauſe 

_ the writ was abated as to the obligation, but the Plaintiff prayed 
150 that the Defendant might anſwer as to the ſimple contract; upon 
| which follows this obſervation i in the report « quod nold that the writ 
1 debt may abate | in part and ſtand good in part.“ | Another ſtrong 


Wo Dt authority! to thew that the writ may be abated i in part is Codfrey's 
8 caſe, {Ty Co. 45. F & and the caſes there cited. Had the Defendant 
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in this caſe prayed that the declaration only might be quaſhed, the 
Anſwer would have been © plead to the writ.” In none of the en- 
5 tries is there any precedent of a plea that others were Joint con- 
; traQtors with the party ſued,” praying t that the. declaration paly ! may 
be quaſhed, though there are ſeveral praying that the writ only 


= 5 may be quaſhed. Cui ft. Ent. 4 « pl. 6. 5. 7. pl. 17. In this plea 


the Defendant Fullerton only 95 judgment of the writ, and the 
5 1 declaration as to the 3d, 4th, and laſt counts ; in that reſped fol- 
: lowing the rules preſerided by the Court of "King's Bench, in Her- 
: "THIEF v. Jomigſon, 5 = Term Rep. 55 4; and not as in that caſe pleading 
to the whole dee matter which only e part of the de- 


claration. . : . | 
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ue J. (eller ftating tlie ec was Gultended in 


e per of this demutrer, that the plea demands that the whole 


2 "writ ſhall be abated, whereas the matter "pleaded only. applies to a 
part of the writ. The caſe of Herrier v. Janigen Was cited, 
EY But there "the plea went 1 in abatement of the writ only, and part of 
5 5 - the declaration was not anſwered; and for that reaſon the demur- 


LR ker Was alfowed. The firſt queſtion is, Whether judgment of the | 


Whole writ is demanded. in this plea? And we are whanitnouſl 


2 1 8 Vol bpiion that it is ſo demanded. Then next it comes to be con- 
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yn petunt judicium de brivi, &c. 


IN THE FORTY-FIRST YEAR OF GEORGE In. 


the Year Books : E 5. 4. 6. 1s deciſive of that point; there 


it was actually divided. The principle is equally clear. A 
jointenancy of parcel ſhall not abate the whole writ, though 


the demand be of a thing entire, as of a manor. Doctrina 


placitandi, fo. 7. The next queſtion, concerning which we had 
the greateſt difficulty, is, Whether the party having demanded 
Judgment that the whole writ ſhould be abated, the Court can 


only abate it in part. On looking into Ra/all J find ſeveral 


entries where the prayer has been for the abatement of the whole 
writ, and the judgment of the Court has been that the writ ſhall 


' abate in part only; and I can find no inſtance in thoſe entries of a 


prayer for. the partial abatement of the writ (a). The entries alluded 


to are fo. 108. 6. 109. a. 233 (b). There are two other entries 7. 


126. (c) where the prayer is general for the abatement of the writ 
and the cauſe is applicable to one only of ſeveral Defendants, but 
there the parties join iſſue on the fact. On the part of the Plaintiff 


the caſe of Weeks v. Peach, Salk, 179. has been cited, and the difum 


of Lord Holt relied on, that where a plea begins with an anſwer to 


the whole, but in truth the matter pleaded is only an anſwer to 


part of the declaration, the whole plea is naught, and the Plaintiff 
may demur. The plain ſenſe of which I take to be, that the 
party in not anſwering the whole of his adverſary's declaration, 
but leaving ſome part unanſwered makes a diſcontinuance. Here 


the Defendant has anſwered every material part of the writ and ; 
declaration, by pleading to ſome of the counts and demanding. 


judgment of the reſidue and of the writ. It follows that if the 
demand or petition of a plea be too large the Court may abridge 
it, nam omne majus continet in 2 minus; and he who demands 
judgment of the whole writ demands judgment of every part of it. 
We are therefore of opinion on theſe authorities that the Court 
may and ought to moderate the prayer of the. Defendant, and the 
judgment muſt be that ſo much of the ſaid writ as regards the 
3d, 4th, and laſt counts of the Plaintiff” 8 declaration, and alſo the 


3d, 4th, and laſt counts of the Plaintiff's declaration be ſeverally 


quaſhed, and that the Plaintiff at his peril max. proſecute his ſuit 
for the reſidue. 


(a In Raſtall's Barr. fo. 256. a. ed. 1 566. (5) Tit. Briefe mort. pl. 1. Entre brevis 
Ki brevis Aſſiſe, pl. 7. where the Te- Briefe, pl. 2. fo. 107. 8. 108. a. 259, 4. 


ants in a writ of entry plead Non-tenure al. 1566. 
of part of the premiſes in abatement, the (e) Tit, Conſdiracy count, os . fo. 855 71 


Plea concludes Lade quoad tertiam * 5 I 566. 
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The three 
firſt counts 


of adeclara- 
tion in @/- 


unit a- 


gainſt exe- 


cutors ſtated 
promiſes 


made by the 
cdteſtator the 
44h was for 


money had 
and received 
by the De- 
fendants 


C as ſuch 


executors as 
aforeſaid,” 


ſtating a pro- 


miſe to pay 
by them 
« executors 


asaforeſaid??; 
and the laſt. 
was upon an 


accountſtated 


by the De- 
fendants 


ec executors 
as aforeſaid” 
and ſtating 
the promiſe 
to pay in the 
ſame man- 
ner, | 


Held bad on 


general de- 
murrer. 


in his life-time certain hops, to be ſold, the teſtator promiſed to 
account for them when requeſted. The 3d count was for money 


had and received by the teſtator in his life-time, to the uſe of the 
Plaintiff which the teſtator promiſed to pay. The 4th alleged that 


ag ſuch executors as aforeſaid,” to the uſe of the Plaintiff, and 


miſed to pay the ſame. The laſt count ſtated, that the Defendants 


* executors as aforeſaid” and upon that accounting the Defendants 


Plaintiff i in the ſame action ſeek to recover ſeveral demands, ſome 


counts of the declaration appeared to have ariſen after the death of 
the teſtator, and that the Defendant therefore was liable in reſpe&t 


contained in the 4th and laſt counts to be capable of being joined 


| Rated in the 4th and laſt counts, that the cauſes of action aroſe 
againſt the Defendants as executors, the promiſe in the. 4th count 
being ſtated to have been made by the Defendants executors dt 


CASES IN EASTER TERM 


| BaiGpen v. PakRESs and Others, Executors. 


weoupiry, The two firſt counts of the declaration ſtated, that 
1n conſideration that the Plaintiff had delivered to the teſtator 


the Defendants were indebted for money had and received by them 
being ſo indebted the Defendants executors as aforeſaid” pro- 


« executors as aforeſaid” accounted with the Plaintiff concerning 
divers ſums of money of the Plaintiff due from the Defendants 


e executors as aforeſaid” were found indebted to the Plaintiff, and 
in conſideration thereof the Defendants © executors as aforeſaid” 
promiſed to pay. To this declaration there was a general demurrer. 

| Bayley Serjt. in ſupport of the demurrer contended, that if a 


of which accrue from the Defendant i in his own right, and others 
in right of another, ir is the ſubject of general demurrer, may be 
aſſigned for error, and i is ground for arreſting the judgment; that 
in the preſent caſe the cauſes of action ſtated in the 4th and laſt 


'of thoſe cauſes of action in his own right, and was ſubject to a 
judgment de bonts propriis, whereas he was only liable in the 
right of his teſtator in reſpect of the cauſe; s of action contained in 
the three firſt counts, and no other judgment could be obtained 
againſt him than a judgment de bonis teſtatoris. He cited Jennings 

v. Newman, 4 Term Rep. 347. and Roſe v. Bowler, 1 H. Bl. 108. 
as in point. He alſo urged that even ſuppoſing the cauſes of action 


with thoſe ſtated in the three firſt, yet that it was not ſufficiently 


aforeſaid, not by the Defendants as ſuch executors as aforeſaid; 
3 4 . , 3 ; 4 | » And 


IN THE FORTY-FIRST YEAR OF GEORGE III. 
and in the laſt count both the accounting and the promiſe being 


ſtated in the ſame manner. 
Shepherd Serjt. contra obſerved, that if the Defendants were 


liable as executors upon the cauſes of action ſtated in the 4th and 
laſt counts it could not make any difference whether it were ſtated 
that they executors as aforeſaid or as ſuch executors as aforeſaid were 
liable. He admitted however that upon the fourth count they 
muſt be conſidered as liable in their own right, thongh according 
to the authority of Secar v. Atkinſon, 1 H. Bl. 109. they might be 
liable as executors upon the account ſtated. But he urged that the 
miſ- joinder of theſe ſeveral cauſes of action was only matter of 
8 ſpecial demurrer and ought therefore to have been ſpecially aſſign- 
ed for cauſe : for that on a general demurrer if there be any one 
good count the Plaintiff is entitled: to take his che ana 1 85 that 
count. e "Oh 

But The Court were of opinion chat it was matter of general 
demurrer ; that it might be N in arreſt WE TO or 
aſſigned for error. e | 
Leave was s given to amend. on payment of coſts. 


BurGtss v. FREELOVE. - 


TRESPASS for aſſault and falſe impriſonment. The declara- 
1 tion conſiſted of three counts, the 1ſt of which alleged, that 
the Defendant © on the 28th day of February 1800, and on divers 
other days and times between that day and the day of ſuing forth 
of the original writ at &c. aſſaulted the Plaintiff and beat &e. 
and there at and on thoſe feveral days and times without any 


reaſonable or probable cauſe whatfoever impriſoned him &c. and 


cauſed him to be impriſoned for a long ſpace of time 7o 2077 for the 
ſpace of 48 hours at and on thoſe and each and every of thoſe times 
without the leave &c. '; the 2d and 3d counts alleged that © on the 
day and year aforeſaid and on divers other days and times s Cc.” 
the Defendant aſſaulted the Plaintiff. 
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BARIC DON 
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and Others. 


May gth. 


Treſpaſs for 
aſſault and 
falſe 1mpri- 
ſonment may 
be laid 41 
verſis diebus 
et wicibus. 


The Defendant demurred 1 and aſſigned for eule 5 that 


the faid Plaintiff hath in and by the ſaid 1ſt count of the ſaid 


declaration alleged that the ſaid Defendant on the 28th of July 
1800 and on divers other days and times between that day and 
the day 91 ſuing forth of the ſaid original writ of the ſaid Plaintiff 

in 


„„ CASES IN EASTER TERM. 


1801. in this behalf aſſaulted the ſaid Plaintiff and beat braid wounded 
, E and ill-treated him and at and on thoſe ſeveral days and times im- 
„ priſoned him the ſaid Plaintiff and cauſed and procured him to be 

FREELIOVE. 

5 impriſoned and detained him in priſon and cauſed and procured 
him to be kept and detained in priſon for a long ſpace of time 
at and on each and every of thoſe times whereas the ſaid Plaintiff 

15 in the ſaid firſt count of the ſaid declaration ought to have ſtated 
| and alleged that the ſaid Defendant on ſome one certain determined 
day only and not on more than one day nor as aforeſaid aſſaulted 
the faid Plaintiff and beat and bruiſed wounded and ill treated him 
and on that one certain and determined day only and not on more 
than one day nor as aforeſaid impriſoned him the ſaid Plaintiff 
and. cauſed and procured him to be impriſoned and kept and de- 
-tained him in priſon for a long ſpace of time and alſo for that 
the ſaid Plaintiff hath not in or by the ſaid 1ſt count of the {aid 
1 80 declaration ſtated or alleged that the ſaid ſeveral treſpaſſes therein 
mentioned or any of them were committed on one certain day 
only as he ought to have done, but on the contrary thereof hath 
| ſtated and alleged that thoſe treſpaſſes were committed on divers 
days and times And alſo for that the ſaid Plaintiff hath laid and 
charged the ſaid ſeveral treſpaſſes in the faid firſt count of the 
declaration mentioned under a continuando whereas the ſame and 
every, of them ought to have been laid and charged to have been 
N committed on one certain fixed and determinate day only and not 
under a continuando And alſo for that it does not in or by the 
ſaid firſt count of. the ſaid declaration appear with certainty or 
preciſion that all or any of the ſaid ſeveral treſpaſſes therein ſup- 
poſed to have been committed by the ſaid Defendant were com- 
mitted on the ſaid 28th day of July in the ſaid firſt count men- 
tioned only or on any other certain day only but that thoſe treſ- 
paſſes were ſeverally committed on divers days and times And 
alſo for that the ſaid firſt count of the ſaid declaration comprizes and 
includes divers diſtinct and ſeparate cauſes of action which ought 
not and by law cannot be included in one and the ſame count 
And alſo for that the ſaid iſt count of the ſaid declaration is in 
divers and very many other reſpects informal” &c. To the 2d and 
3d counts the cauſes aſſigned were the ſame, only introducing them 
as to each count thus for that the ſaid Plaintiff hath i in and by 
the ſaid count alleged that the ſaid Defendant on the day and year 
in that count mentioned and on divers other days and times“ &c. 
The Plaintiff Joined in demurrer. 
14 
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IN THE FORTY-FIRST-YEAR OF "GEORGE II. 27 
Be Serjt. in ſupport of the demurrer cited Micbell v. Neale 1801. 


et Ux, Cowp. 828. as being preciſely in point, and to an obſerva- Foe 
tion from the Court, that the caſes cited in ſupport of the demurrer bas 

| | 1 | | — FaEELOVEo 
in Miabell v. Neale were againſt it, he anſwered, that in thoſe 
caſes the objection had not been taken on ſpecial demurrer. He 
allo urged that it was impoſſible for the e to plead to an 
aſſault laid as in the preſent caſe. 


Shepherd Serjt. - contra, obſerved, thr the 5 of. Michell v. 
Neale was decided on a miſunderſtanding of the difference between 
laying an allault drver/is diebus et vicibus, and with a continuando. 
"The Court (conſiſting of HEATH, Rooks and CHAMBRE 
Juſtices) were of opinion that the caſe of Michel! v. Male could 
not be deemed a ſound authority, and referred to Monkton v. 
Aſbley, 6 Mod. 38. Salk. 638. where Holt Ch. J. and Pozvell J. 
take the difference between a continuando and diverſis diebus et 
wicibus, and ſhew that no inconvenience can ariſe to the Defen- 
dant from either mode of laying the aſſault, ſince evidence can 
only be given of a ſingle act (a). 

The Court gave the Defendant leave to withdraw his demurrer 
on payment of coſts, i 


(a) See 2 5 on this hee n the note to The Earl 1 7 Mancboter v. te I Saund. 24. by 
Mr. Serjt. * ' 


* 
W 
.. a 
b . 


Gray, Executor, v. Pix DAR. Aa rich. 


Fosuupsrr. The firſt count of the declaration was on a promiſſory AHempfit on a 


note dated the 18th September 1783, whereby the Defendant by i * 


promiſed to pay to the Plaintiff 's teſtator, or his order, the ſum of Wee LP ng 


80/. in manner following, vis. the ſum of 57. upon the 5th of che faid ſe- 


veral cauſe 
April then next, the ſum of other 51. on the loth of April 1784, W ation ox 
cept the la 
and the like ſum of 51. Rell e until the faid ſum of 801. was jaftallwent 


fully paid and fatisfied, Sgt dale er 


The Reond:count fer intereſt, and there were oe counts On 


for money paid, lent, had and received, and on an account ſtated. _ oi 


The Defendant pleaded 1ſt, Non afſumpſit. 2dly, As to the crve within 


fix years. 
faid ſeveral cauſes of action in the ſaid declaration mentioned, ex- Heid on ſpe- 
cial demur- 


cept as to the damages ſuſtained by the Plaintiff as ſuch executor * ATA 


though ſome 
of the ; in III might be barred and others not, yet che introdudion to the plea and the PAY. of -R 
Were ingnſiten;, 4 | 


Vox. II. 1 8 58 e as 


48 caskES IN EASTER TERM 


1801. as aforeſaid by reaſon of the laſt half-yearly payment of 5/. in the 

5 ſaid firſt count of the ſaid declaration mentioned, the Defendant by 

rar, leave &c. ſays actionem non, becauſe he ſays, that the ſaid ſeveral 

cauſes of action in the ſaid declaration mentioned did not, nor did 

any of them accrue to the Plaintiff at any time within ſix years 

next before the day of ſuing out the vc. "ar-olhs writ of the Plaintiff 
And this &c. Wherefore, 6c. 

To this ſecond plea the Plaintiff demurred ſpecially, and 
aſſigned for cauſes, © that the introductory part of the ſaid plea of 
the {aid Defendant by him laſtly above pleaded in bar is inconſiſt- 
ent with and contradictory to the allegation of the ſaid plea in this 
that the ſaid plea purporting to be pleaded in bar to part only of 
the ſaid feverat cauſes of action in the ſaid declaration mentioned 

Contains matter alleged and pleaded in bar to all of thoſe ſaid 
ſeveral cauſes of action; and in this that the introductory part 
of the ſaid plea admits that the ſaid 7h Gray as ſuch executor as 
aforeſaid hath ſuſtained damage by reaſon of the non-payment of 
the laſt half-yearly payment of 5. in the firſt count of the aid 
declaration mentioned yet the matter alleged in the ſaid plea is 
pleaded therein in bar to all the ſaid ſeveral cauſes of action in the 
ſaid declaration mentioned. And allo that the ſaid cauſe of action 
of the ſaid Plaintiff in the ſaid firſt count of the ſaid declaration men» 
tioned ariſes upon a promiſſory- note to pay the entire ſum of 800. 
in that count mentioned and a promiſe and undertaking of the ſaid 
Defendant to pay that preciſe and ſpecific ſum, and that the ſaid 
Defendant in and by his ſaid laſt-mentioned plea admits that the 
ſaid cauſe of action in the ſaid firſt count of the ſaid declaration 
mentioned did accrue to the ſaid Plaintiff within fix years next 

before the day of the ſuing out of the ſaid original writ of the ſaid 
Plaintiff. And alſo that the ſaid laſt-mentioned plea is in various 
other reſpects inſufficient, informal, vague and uncertain,” &c. 


1 #Heqwood, Serjt. in 8 of the Demurrer. The contract 
ſtated in the firſt count of the declaration being an entire contract 
to pay 80. no action could be maintained upon the note until all 

the inſtalments were due, and conſequently as the plea admits that 

. the ſtatute of limitations had not run againſt the laſt inſtalment, 
it cannot. bar the Plaintiff from recovering the reſt. In Aunt v. 
Sone, Cro. Elia. 118. which was aſſumpfit for che occupation ©f 
Lands from ſuch a day for five years under a promiſe to pay 20ʃ 


for every year at two fealts, with an averment rink the e, 
* bad 
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had occupied the land for a year and a half, the Court held that if 


the promiſe had been that the Defendant ſhould enjoy the land for 
five years, and in conſideration: thereof ſhould pay 1o0/. in five 
years, viz. 20l. per annum, the action would not lie for part till all 
the term was expired. So in Francam v. Foſter, Shinn. 326. Holt 
Ch. J. aid, © If a man agrees to pay ſuch a ſum at three ſeveral 


days, here he may not declare for this fum until the days are 
paſt,” But 2e Court ſaid, that ĩt had been expreſsly decided of late 
years that an action of afſump/it may be maintained for each ſeparate - 


inſtalment of a debt ariſing upon ſimple contract; though no action 

of debt can be maintained until all the inſtalments are due (a).] 
Admitting however, that the Plaintiff might at his election have 
maintained an action on each inſtalment, yet he has a right to 
conſider the whole ſum as one entire debt, and having done ſo in 
this caſe, it was not competent to the Defendant to ſever it. But 
at all events this plea is informally pleaded; for the introductory 
part of the plea profeſſes to anſwer only a part of the declaration, 
whereas the body of it gives an anſwer to the whole. The 
Defendant in the former part admits that the ſtatute of limitations 
does not extend to the laſt inſtalment, and yet in the latter part 
he ſtates that the ſaid ſeveral cauſes of action in the Declaration 
mentioned did not, nor did any of them accrue within ſix years. 
This is an inconſiſtency on the face of the plea. 


| Bayley Serjt. contra. The Defendant by the imroductory part 
of his plea has confined his anſwer to part only of the declaration, 


and notwithſtanding the ſubſequent matter which amounts to an 


anſwer to the whole declaration, the Plaintiff is entitled to judg- 


ment upon that part to which the introduction does not apply. 
But it does not follow, becauſe the Defendant has introduced mat- 


ter into his plea which would have afforded an anſwer to the 
whole declaration if the introduction had been equally extenſive 


that he ſhall therefore be reſtrained from availing himfelf of ſo 
much of the matter pleaded as the introduction warrants, The 
introduction profſiſes to anſwer all the cauſes of action in the de- 
claration except the laſt inſtalment; the ſubſequent matter anſwers 
all the cauſes of action: it is clear therefore that it anſwers all 
thoſe which are contained in the introduQion, and if it anſwer any 
Weg Mrs that e not to neee the Defendant, It is 


* 9" | 0. Rudder V. Price, 1 . Bl. 547. | Wn 
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Ia ſurance on 
goods from 
A. to B. 
until they 
moold be 
there diſ- 
charged and 
ſafely land- 
ed;“ on 
their arrival 
at B. the 
-merchant to 
whom the 
goods be- 
longed, em- 
-Ployed and 
paid a public 
lighter to 
Jand them, 


and the goods 


"being da- 
maged in the 
lighter with- 
-out negli- 
gence, the 
_ underwriters 
were held 


liable for the 2 


Yofs. 


means of lighters, and that there are no other lighters now in uſe 


to the whole, and the matter pleaded be | Peacb, 1 Salt. 179. 


CASES IN EAS TER TERM 
ſaid in Woodward v. Robinſon, 1 Str. 303. that if a plea be pleadel 
as an anſwer to part, though i in law it is an anſwer to the whole 
it is a diſcontinuance; but it is not ſaid that the plea i is bad (a), 
In the preſent caſe there can be no diſcontinuance fince the fiſt 
plea is pleaded as an anſwer to the whole-declaration. 

The Court held the plea inconſiſtent : but as the cauſe had al- 
ready been tried and a verdi& found for the Defendant on the 
general iſſue they gave him leave to amend: without payment of 


.. colts. 


(a) If a plea be pleaded as an anſwer | bad and the Plaintiff may demur. Jeb v. 


only an.anſwer. to part, the- whole plea is | 


'Huxky and others v. THE ROYAL ExcHANGE AssUg- 
ANCE COMPANY. 


Tv was an action on a policy of aſſurance on ſhip and goods 
from Peter/burgh to London, including the riſk of boats to 
Cronſtadt beginning the adventure on the ſaid goods and merchan- 
dizes from and immediately following the loading thereof on board 
the ſaid boats at Peterſburgh, and on the ſhip at Cronſtadt to con- 
tinue upon the ſhip until ſhe ſhould be arrived at London, and had 
there moored at anchor twenty-four Hours in good ſafety, and 
upon the goods and merchandizes until they ſhould be there diſ- 
charged and ſafely landed. 
The cauſe was tried before Lord Eidon Ch. J. at the Guild- 
hall Sittings after laſt Hilary Term, when it appeared that the 
ſhip and cargo (conſiſting of hemp) arrived in ſafety in the river 
Thames; that the Plaintiffs being the conſignees of the goods, by 
their broker employed and paid a lighterman belonging to one of 
the public lighters entered at Waterman's Hall to land the hemp; 
that the hemp was damaged on board the lighter, but without 
any negligence imputable to the lighterman ; | that! it is the conſtant 
practice for merchants in the Ran trade to land their goods by 


among the merchants but the public lighters. A verdict was 
Found for the Plaintiffs with liberty to the Defendants to move to 
have a non- ſuit entered on the ground of the inſurance being diſ- 
VV charged 


IN THE FORTY-FIRST YEAR OF GEORGE NI. 


charged by the delivery of the hemp to the lighters employed and | 


paid by the conſignees of the cargo. 
Accordingly a rule M/% having been obtained on a former 
day, | 
Shepherd, Heywood, and Bayley Serjts. now ſhewed cauſe. The 


queſtion is whether the damage which the goods ſuſtained on 


board the lighter be one of the riſks inſured againſt by this po- 
licy? It muſt be admitted that if the loſs had happened on board 
one of the ſhip's boats the underwriters would have been liable ; 
it is not therefore neceſſary that the loſs ſhould happen on that 
the ſhip itſelf, but it is ſufficient if it happen in the ordinary 


courſe of conveying the goods on ſhore. In the caſe of Pelly v. 


The Royal Exchange Aſſurance Company, 1 Bur. 34 1. the goods 
having been placed in a warehouſe built on a ſand bank in the 
river of Canton in China while the ſhip was repairing, were de- 
ſtroyed by fire; yet as that unloading of the goods appeared to 
have been in the ordinary courſe of the voyage, the Court held 
the underwriters liable; and Lord Mansfield there cited a caſe of 
Tierney v. Etherington before Lee Ch. J. where it was ruled that 


| a loſs happening on board a ſtore ſhip, at Gibraltar was covered by 


a policy containing an agreement, that upon the arrival of the 
| ſhip at Gibraltar the goods might be unloaded and reſhipped in 
one or more Britiſb ſhip or ſhips for England or Holland. The 
expreſſions of Lee Ch. J. were © the conftruQion ſhall be accord- 
ing to the courſe of trade in this place, and this appears ts 
be the uſual 'mode of unloading and reſhipping in this place, vis. 
| that when there is no Britiſb ſhip there, then the goods are kept 
in ſtore ſhips.” Indeed the Court will attach that meaning to 
the words ſafely landed,” which the courſe of trade puts. upon 
them; and Lord Mansfield in 1 Bur. 348. ſays, © when goods 
are inſured ill landed without expreſs words, the inſurance extends 


to the boat, the uſual method of landing goods out of a ſhip upon 


the ſhore,” It is true that the caſe of Sparrow v. Carruthers, 


2 Str. 12 36. ſeems to be an authority in the Defendant's favour, 


ſince it was there holden that the owner of the goods by landing 
them in his lighter diſcharged the underwriters. But with reſpect 


to that caſe it may be obſerved that it was only a Nifi Prius deci- 


ſion, that the doctrine of Lee Ch. J. in Tierney v. Etherington is 
inconſiſtent with that laid down by him in Sparrow v. Carruthers, 
that it is contradicted by a caſe of Langloic v. Brant, before Wil- 
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bara not an authority 1 in the preſent caſe, ſince as the lighter there be- 
Rox. Ex. longed to the owner of the goods he might be conſidered as having 
N peel taken them into his own cuſtody, whereas the lighter in the pre- 
Couranr. ſent caſe was a public lighter employed in the uſual courſe of 


- © CASES IN EASTER TERM 


tes Ch. J., and that even ſuppoſing it to be good law flill it;; 


7 only) generally employs one lighterman. 


trade. This diſtinction is expreſsly recognized by Buller J. in 


(a) ' Rucker v. London ¶ Murance Company. 


At Gvit. vn ALL, Tce, ws {ha 1784. 
_ Coram Buller J. | 


This was an action on a . of ire 
ance on the Elixa Sophia, at and from Gre- 
nada to London, on the ſhip until moored 

| twenty-four hours, and on goods until ſaſe 
diſcharged and landed, and the declaration 


ſtated, that before the goods, vig.—hogſheads 
of ſugar, were ſafely diſcharged and landed, 


they by the perils-of the river Thames and 
"the waters thereof were waſhed away and 


loſt. | 
The ſeveral wharfs hatingen Elder Bridge 


and the Toxer are called Free Quays, at 
which only foreign produce liable to pay 
duties can be landed. The owners of moſt 


of theſe quays entered into a partnerſhip, 
which was to expire at Laay- day then next; 


and not obly did the buſineſs of wharfingers, 


but of lightermen, employing their own 


lighters in diſcharging ſuch veſſels / as 
were to land goods at their wharfs, The 


owners of ſome of the wharfs, not of the 


company, bave alſo their own lighters, 


| while the owners of others are not poſſeſſed 
of lighters of their own, but employ public 
When a ſhip arrives in the 


kghtermen, 
river, the firſt thing that as done is to quay , 
the ſhip. ' When a ſhip is qua yed at a 
wharf belonging to one of the company, the 
company provides lighters and does all that 


not belonging to any of the company, the 
owners provide lighters, &c. All the wharfs 


do not keep lighters or employ the com- 


pany, bor employ perſons haviog lighters 


but no wharf, as Drintall, the perſon 


who was employed here by the Plaintiffs. 


It is not -uſual for merchants to employ | 


 lightermen, they "uſually leave it to the 


Wharfinger, but Hibbert's houſe (and that 


— 
* 


— 


r 


is neceſſary for landing: when at a wharf | 


: "a caſe of Rucler v. 2 Ho London 5 Company (a). 


Lens 

The Plaintiff applied to the agent for the 
company of wharfingers to land the ſogars in 
queſtion, but they not being able to undertake 
the buſineſs, and the Plaintiff fearing the ſhip 
might be kept on demurrage, one Driatall 
who followed the buſineſs of a lighterman, 


was applied to by him with conſent of the | 


company. Drinkall's uſual bulineſs was to 


work out rums, and he has been often em- 


ployed by the company, and on this occa- 
ſion was, when applied to, employed by them 
in working out the ſhip Experiment, but 28 
a favour he left her to work out theſe ſugars, 


| Drinkall was a public lighterman for hire, 


and his lighter was numbered at Watermar'; 


Hall, without which no lighter could be al- 
| lowed to work. On the zoth September, 


fifry-ſeven hogſheads of ſugar were put on 
board his lighter, and there were two men 


on board (which are the uſual number for 
| a lighter,) and the ſecond mate of the ſhip, 


as ſhe was proceeding to the ſhore ſhe ſtruck 


upon the anchor of a ſhip, and ſunk through 


unavoidable accident, without any imputa- 
tion of neglect i in any body on board. The 
ſugars were of courſe much damaged, and 
this action was brought to recover an aver- 
age loſs of —— per Cent. 

Brarcroft for the Defendants contended, 
| that ſtrĩctly ſpeaking, the policy extended 
till the goods were landed by the ſhip's 
boats, but that the cuſtom of trade had for 
convenience ſubſticuted ſomething elſe, vir. 
lighters. The cuſtom here had not been 
complied with: for there was an important 
difference in the merchant taking upon 
himſelf to employ lightermen; this was not 
the courſe of trade, and the Defendants 
were thereby completely diſcharged from 


| the ſubſequent loſs. A merchant may give 


. 


up the cuſtom: and the Plaintiff has done 


it here. In the common courſe of trade he 


| could not have got diſcharged under a week. 
1. 


44 2 Then,“ 


. Las 222 — — 


company is not employed. It is merely a 


* 
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— Soi. in fupportifibe rule, The prictivle of law 
- Lens and Beſt Serjts. in ſupport of the rule e principle of law I. 


laid down in Sparrow v. Carruthers muſt now prevail. It ſeems 
to be ſettled that if the goods are received out of the ſhip in pri- 
vate lighters the underwriters are diſcharged. Now the only 


ground upon which this poſition can be ſupported is, that the 
poſſeſſion of the goods has been altered, and the owner has taken 
them into his own cuſtody. If this be the principle it can make no 
difference whether the lighter be publick or private: for the per- 
ſon who hires a public lighter for the conveyance of his own 


goods, makes that lighter as much his own pro hac vice as a pri- 


— — 


c 


4 « Then,” ' fays he, © I diſmiſs every advan- | goods are put on board his lighter; but 


tage from the cuſtom, I diſcharge the un- not if he ſends lightermen appointed by the 
derwriters for my own reaſons and my own Waterman's Company, and who are public 
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benefit.” The freight is due (and it is officers. In the caſein Strange the lighter is 


only due when the yoyage is-ended,) when | {aid to be the property of the Plaintiffs, and 


the goods are delivered to his lighter, If | one expreſſion of the Chief Juſtice is, that it 


the Plaintiff's own lighter had been ſent | would have been otherwiſe had the goods 


dt would not have been in the. courſe of | been ſent by the ſhip's boat, 7. e. the lighter 
. _ aud this is in effect the ſame thing. of the ſhip employed to diſcharge her, for it 


'BuLLER J. told the Jury, that the deci- could not be the ſhip's boat literally ſpeak- 
* of this cauſe depended on the uſage, | ing; becauſe it would be impoſſible it could 
but the ſact of the uſage once eſtabliſhed, | diſcharge a whole cargo. | 
the queſtion, whether the underwriter is | If the Jury were of this opinion, he di. 
liable or not was matter of law. But it be- rected them to find for the Plaintiff, 
longed to the Jury to ſay whether what bad Verdict for the Plaintiff, 
been done here was or was not in the uſual 
courſe of trade. There is no diſtinction be- 
tween, a public and private wharf, for a ſhip 
may go to, either, and underwriters are 
equally liable at both. If ſhe goes to a 
private wharf the public lightermen are not 
employed, fo that there are caſes in which 
the underwriters, would be liable when the 


| Plaintiff's caſe was finiſhed, aſked if. the 


"TY 


ſeveral times ſince he attended Guild- 
hall ? 


Sparrow and Carruthers as in point. 
Bure J.—This has been determined 
| ſome way or other, and I think differently 


voluntary ſociety, and theſe lighters are not 
in two caſes, If the lighter does not belong 


on a different footing in any reſpect from 
the reſt of the lighters. If then that is not 


* 


lighters which are public, and lighters liable, but if the lighterman is a public 
which are the property of the merchants, | officer they are liable, 


and work only for them. The public | Lee for the Plaintiff cited from his own 


to a public company, but to the maſter of 
the line, what is? The-line is between | the goods himſelf, the underwriters are not 


Mr. ]. BuLLER before the opening of 


point in the cauſe had not been decided” 


1 Bearcroft for the Defendants mentioned 


lighters have-a ſtamp of authenticity, they | notes the caſe of Langloie and Brant before 


are entered at Materman s Hall, as Drinkalls | Lord C. J. WII I Es, which was a much 
Was, and have a public credit. The caſe in | ſtronger caſe than Sparrow v. Carruthers. 


* 


Strange (Sparrow v. Carruthers) does not The policy was from Jamaica to — and till 


'Interfere. If a merchant will not ſend pub- landed. The conſignee ſent his own light- 
lie lighters entered at Matermas f Hall, it | er, and negligence was proved, and a ſpecial 
fall be a en to the merchant when wy Jury found againſt the OPS: | 


vate 
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vate lighter, 'and the goods while on board are completely i in | his 
own cuſtody. This caſe therefore does not depend upon the 
queſtion whether the goods have been taken out of the uſual 
courſe of the voyage, but whether the Plaintiff has not receiveq 
them into his own cuſtody before they were actually landed, and 
thereby diſcharged the underwriters from the remainder of the 
riſk. Undoubtedly if the lighter employed in this caſe had been 


employed by the ſhip owner, the delivery of the goods would 


not have been complete until they were ſafely landed: but if the 


merchant find it inconvenient to wait for the delivery of the goods 
by the ſhip owner, but chooſes to receive them into a lighter whe- 


ther public or private, he by that act puts an end to the voyage. 


Neither in Pelly v. The Royal Exchange Aſſurance Company, nor 


in Tierney v. Etherington could it be ſaid, that the goods had 
been delivered into the poſſefſion of the owners, ſince the loſs in 


both caſes happened! in the middle of the voyage. With reſpect to 
the opinion of Mr. J. Buller in Rucker v. The London Aſſurance Com- 


pany, it is to be obſerved that the learned Judge lays great ſtreſs on 


the circumſtance of the lighter having been entered at Waterman's 


Hall, and conſiders the lighterman as a public officer, whereas that 


circumſtance gives no publicity of charaQter to the lighter, but only 
makes the owner amenable to the regulations of the Company for 
miſconduct in the river, who is no more a public officer than a 
hackney coachman. As to the note which has been referred to 
of Langloie v. Brant it is not entitled to any credit, ſince it is 


there ſaid that negligence was s proved, and yet Tg: the under- 


writers were held liable. 
HEATH J.— The queſtion in this ak? is whether the goods in- 


ſured have been /afely landed within the true intent and meaning 
of thoſe words in the policy, for to every part of the policy we 
muſt give compleat effect. Now, if we were to hold that the in- 
ſurers were diſcharged by the delivery of the goods to the lighter, 


we ſhould defeat the words ſafely landed, and render them alto- 


- gether nugatory, It is admitted that the buſineſs of unloading 


the Ruſſian ſhips is carried on by public lighters, and that no private 


_ lighters are ever employed by the merchants. Now if that be ſo, 


what effect is to be given to the words * until the goods are ſafely 
landed,” if they do not extend to the goods when on board the 


nn lighter, for 1 in no other: manner can a they be wy landed. It is 
13 | wy true 


OO io ov. me 
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true that the maſter and owners of the ſhip were diſcharged when 
the goods were put on board the lighter ; but freight and in- 
Juranoe are not commenſurate; the latter is far more extenſive 
than the former. The inſurance commences before the freight, 
for it commences when the goods are put on board the boats at 
Peterſburgh, and it alſo continues longer than the freight, for it 
does not determine until the goods are ſafely landed. There i Is 
no pretence for ſaying, that if the freighter of the goods had made 
uſe of his own boats in putting the goods on board at Cron/tad? 
the inſurers would have been thereby diſcharged, It has been 
argued however, that whenever the cuſtody of the goods is 
changed the inſurance is at an end; but that argument is founded 
on the notion of freight and inſurance being co- extenſive. With 
reſpect to the caſe of Sparroto v. Carruthers, I think it ought not 
to be extended; it was only a N. Prius decifion, it has been 
cited ſeveral times, but never recognized, and whenever it has 
been cited great pains have been taken to diſtinguith it from the 
caſes before the Court, though perhaps not always with ſuccels. 
I do not mean however to quarrel with that deciſion ; a caſe pre- 


ciſely ſimilar is not likely to ariſe again, ſince it is not cuſtomary | 


for the owners of goods to ſend their own er but always to 
employ public lighters. | 
\Rooke J.—I am of the fame opinion. The words of this po- 
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hey are, that the underwriters ſhall continue liable until the goods 


are ſafely landed; now I think it is going too far to ſay, that 
when the goods are put on board the lighter they are fafely 


landed. I cannot agree that this caſe depends on the queſtion, 
who employs the lighter? It appears to me to depend upon the 


queſtion, what the lighter is? For whether the lighter be employ- 
ed by the owner of the goods or the owner of the ſhip, the land- 


ing of the goods is equally dangerous, and the riſk of the under- 
writers the ſame. The criterion ſeems to be whether it is a pub- 
lic lighter, publicly regiſtered, and in ſhort that ſort of lighter 


which-is equally known to the underwriters and the owner of the 


goods. It is certainly much for the benefit of the underwriters, 


that this conſtruction ſhould prevail; fince it is deſirable for him 


that the merchant ſhould as much as poſſible facilitate the landing 
of the goods; for the ſooner they are landed, the ſooner the riſk 
of the underwriters determines. If the body of underwriters 
were bound to elect whether theſe large Ruſſiun ſhips ſhould be un- 
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loaded 1 by means of theſe lighters employed by the perſons inter- 


eſted in the goods on board, or whether the unloading ſhould be 
left to the ſole management of a foreign captain, who probably 
knows very little about the nature of public or private lighters, 
and who muſt neceſſarily be muck. longer about it, I think 


they would not heſitate to chooſe the former method as moſt 


9 With reſpect to the caſe of Sparrow v. Carruthers, 
r. Juſtice Buller has expreſsly taken the diſtinction between 
hx and private lighters, which differs that caſe from the 
preſent. 
CHAMBRE I is a caſe of conſiderable conſequence in 
reſpect of the ſum which depends upon it, but of ſtill more in re- 
ſpect of the general queſtion which it involves; and if I entertain- 


ed any doubts upon the ſubject I ſhould wiſh to take time before I 
delivered an opinion; but having none I think the ſooner we 
come to a deciſion the better. The argument for the underwri- 
ters reſts entirely on the caſe of Sparrow v. Carruthers, I do not 


wiſh to ſhake the authority of that caſe, nor indeed is it neceſſary 
ſo to do; but I cannot but obſerve, that if the deciſion had been 


otherwiſe I: ſhould have been better ſatisfied. The caſe before 
Mr. Juſtice Buller has more weight with me: and particularly fo, 


becauſe the parties acquieſced i in his determination notwithſtand- 
ing they would have been armed with the authority of Sparrow 


v. Carruthers had they been inclined to bring the caſe before the 
Court. "THE only ſtrong ground upon which the caſe of Sparrow 


v. Carruthers can be fupported (if indeed it can be ſupported at 
all,) is that the owner of the goods completely accepted them, 
and diſcharged the ſhip. owner from. any further concern in 
them. In this caſe I rely on the words of / the policy and 


the known and ſettled uſage of trade. What can the words 


< until ſafely landed” refer to? It is admitted that it is impoſ- 
ſible for theſe large veſſels to come up to the wharfs in order 


to deliver their goods; that the merchants have no lighters of 


their own, and that the ſhips* boats are inadequate to the purpoſe. 
In all caſes therefore, the goods muſt be delivered by the public 


lighters, and we muſt take the underwriters to be cognizant of the 


uſage of the trade which they inſure. I do not lay much ſtreſs 


on the notion of theſe lightermen being public officers: there are 


many trades which are under certain regulations, ſuch as porters, 
carmen, and backney coachmen, « and yet they are not public offi- 
8 | . - cers; 


IN THE FORTY-FIRST YEAR OF GEORGE III. 
cers; but I rely on the conſtant uſage of trade, and on the words 


of the policy. | 
Per Curiam, N Pęſtea to the Plaintiffs. 


STEEL v. ALLAN (a). 


Is was a rule calling on the Defendant or his attorney to 
ſhew cauſe why ſecurity ſhould not be given by one of them 
for the coſts of a writ of error on the judgment in this cauſe, 
otherwiſe the Plaintiff to be at liberty to proceed in the action 
and on the recognizance of bail notwithſtanding the allowance of 
the writ of error. To obtain this rule an affidavit had been pro- 
duced, ſtating all the proceedings in the action, and alleging the 
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The Court 
will not com- 
pel ſecurity 


for coſts in 


error on the 


ground of the 


Plaintiff in 
error being 2 
lanatic. 


belief of the Plaintiff's attornies, that there was no cauſe of error, 


the Defendant's attornies having agreed not to aſfign the want of 
an original as cauſe of error, and depoſing that ſince the com- 
mencement of the action a commiſſion in the nature of a writ ge 
lunatice inquirendo had iſſued, under which the Defendant had been 
found a lunatic and a committee had been appointed. 

Coctell Serjt. now ſhewed cauſe on the ground of this applica- 


tion being perfectly new in practice, and not ſupported by any 


principle. 
Clayton Serjt. in ſupport of the rule argued, that the eſtate of 


the lunatic would not be liable, being under the controul of the 


crown, and therefore the Plaintiff would be haraſſed without any 
proſpect of being repaid the coſts of the writ of error to which 
| the recognizance of bail does not extend (5). 

But The Court refuſed to > accede to the application. 


Rule diſcharged. 


la) Vids ante, p. 362. been a caſe in which bail in error could 
() By this muſt be meant the recogni- have been taken, i it woold have been other- 
Zance of bail in the Court below, for if it bad wiſe, 
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A CASES IN EAS TER TERM 
1801. 1 
Mey 13th. +. OMLEY ©. COXWRLL.:.. 
| 4. entruſted ROVER for ſome prints. The cauſe was tried before Lord 
8 ell Eldon Ch. J. at the Weſtminſter Sittings after laſt Hilary 
in India, 
oo beth 6 Term, when the following faQs appeared in evidence. 
755 3 Tbe Plaintiff being a printſeller, and the Defendant a mate of 


he thould not an Eaſt Indiaman, in February 1799 the latter was intruſted by 
be able to ſell, 
and allowing the former with ſome prints to be diſpoſed of in India under the 


Hart e following agreement. William Bromley agrees to ſend out by 


beyond a 
Akin yrics, Fames Coxwell one hundred engravings from his plate of his Ma- 


. jeſty on horſeback under theſe conditions, that provided James 
to fell them 

for what he Coxwell can diſpoſe of any one or all of them at above one guinea 
could get if | | 
he could not 


obtain that . | | LE 
Fo. Bromley on his return to England, for as many as he may diſpoſe 


8 of at one guinea each; and William Bromley agrees to take all or 
_ Ran = Wt | x CE 
the goods in as many as may be returned by the ſaid James Cox tell, provided 


India him- 3 | 1 5 
felt, lefe he the ſaid James Cox weil cannot ſell them in India or at any 


| aches Sag other port he may touch at, without expecting any ſum from James 


drag v7 ir" Coxwell or making any charge; ; and William Bromley further agrees 


ing the agent to and authorizes James Goxwell to ſell them for whatever they 


to remit the 
money to may fetch, if not more than one guinea may be offered for them 


himſeif i 
Foray ſeparately. ' The Defendant on his arrival at Calcutta not being 


Held that 4. 
could not Able to obtain more than three ſhillings and five pence per print, 


we . at which ſum he ſold one only, (carried the remainder to Madras, 
for the good. and there endeavoured to fell them, but with no better ſuccels, 
whereupon, judging for the beſt, he left the reſidue in the hands of 

an agent at Madras to be diſpoſed of by him, directing the agent 


to remit the money to him in England, at the Feruſalem Coffec- 


houſe, London. On his arrival in England, he ſaid to a third perſon, 


have taken upon myſelf, to leave the prints in India, and 1 

hope Mr. Bromley will approve of what I have done.“ 

| The Jury found a verdict for the Plaintiff, ſubject to the opt- 
nion of the Court, whether under the above circumſtances trover 
could be maintained ? | | 


A rule having been obtained for ſetting aide the verdict, 59% 


and On//ow Serjts. now ſhewed cauſe and contended, that it was 
a general principle of law, that wherever a perſon takes upon 
himſelf to diſpoſe of the goods of another without an authority ſo 


— 


2 79 to 


each, he the ſaid James Coxwell is to be accountable to Willian 


g 
1 
7 
ſ 


IN THE FORTY-FIRST YEAR OF GEORGE III. 


to do, it amounts to a converſion; and that the words“ to his 


ſion, have always received a liberal conſtruction ; that it made no 
difference that the goods in this caſe were originally bailed to the 


and become guilty of a converſion. They cited Wilſon v. Cham- 


upon requeſt is a converſion;“ and Waldgrave v. Ogden, 1 Leon. 
224. Cro. Elis. 219. S. C. where Walmeſſey J. ſaid, if a man 
find! my garments and ſufferetk them to be eaten with moths by 
the negligent keeping of them no action lieth; but if he weareth 
my garments it is otherwiſe, for the wearing is a converſion.“ 
They urged that the Plaintiff was clearly entitled to ſome action; ; 
that had the injury ariſen from a mere non-feaſance on the part 
of the Defendant, the proper remedy would have been an action 
on the caſe, but that the poſitive act of the Defendant in deliver- 
ing the prints to his agent in India without any authority ſo to 
do was ſufficient to ſupport an action of trover. Anon, 2 Salk. 


one man who is entruſted with the goods of another put them 
into the hands of a third perſon contrary to orders it is a conver- 
ſion;“ and Youl v. Harbottle, Peake's NM. P. Caſ. 49. where Lord 
Kenyon ſaid, © I agree that when a carrier loſes goods by accident, 
trover will not lie againſt him, but when he delivers them to a 


of action may be maintained.“ 

Shepherd Serjt. contra was topped by the Court. 

Hearn J.—I am not clear that in the preſent caſe there was 
any breach of the agreement. The Defendant does not agree to 
bring the prints home ; he was authorized to ſell them for what 
they might fetch if not more than one guinea ſhould be offered 
for them ſeparately : and under this part of the agreement I do 
not ſee why he was not at liberty to leave them with an agent to 
be ſold; The conduct of the Defendant however, cannot amount 
to a converſion in any point of view. It is agreed that mere 


not felling the prints in India was a mere non- feaſance. To 


ſupport a an | action WM.” trover there muſt be a palitite tortious 
1 WS, | | 


Vor. II, COD 5X | - Rooke 


own uſe,” though neceſlary to be inſerted in averring the conver- 


Defendant, for that the Detendant by diſpoſing of them in a man- 
ner unauthorized by the agreement had determined the bailment, 


ters, Cro. Car, 262. where the Court ſaid, © denying to deliver 


655: Syeds v. Hay, 4 Term Rep. 260. where Buller J. ſaid, If 


third perſon and is an actor, though under a miſtake, this ſpecies : 


negligence i is not ſufficient : now the conduct of the Defendant in 
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ROOKE ]-—In this eule there was no agreement to bring the 


prints home. The Defendant left them in India judging for the 
beſt: and though he ordered the money to be remitted to him. 
ſelf, it is clear that this was done with no other view than to faci- 
litate the payment of it to the Plaintiff. At all events it does not 


n to me that there was any converſion. 
CA MBRE 9. It is not neceſſary to decide whether any action 


at all could be maintained under the eireumſtances of this caſe; 


May 13th. 


If a Defen- 


dant in error, 


(the Plaintiff 
in the action) 
upon judg- 
ment be- 
ing affirmed 
take in exe- 
cution the 


body of the 


Plaintiff in 
error for the 
debt da- 
mages and 
coſts in error, 
he does not 
thereby dif. 
charge the 
bail 1n error; 
but may ſue 
them upon 
| their recoge 
AlTance., 


but the ſtrong inclination of my opinion is, that none could be 
maintained. The Defendant agrees to ſend ſome prints to India, 
and if they are ſold for more than one guinea each, the Defen- 
dant: is only to account for them at that ſum. Then the Plaintiff 
agrees to take all which ſhall be returned without any charge to 
the Defendant : none are returned. The agreement concludes 
with a general authority, in caſe the prints do not ſell for a 
guinea each, to ſell them for whatever they may fetch. The 
Defendant not being able to fell them at a guinea, leaves them 
with an agent to be ſold to the beſt advantage. It does not ap- 
pear that any have been ſold. No act has been done. The 


agreement does not expreſs that the Defendant ſhall ſell the goods 


himſelf: it ſeems therefore that the Aa to his agent was 
within the terms of the agreement. - | | 
Per Curiam, © 98 Rule abſolute for entering a nonſuit. 


Perkins, Adminiſtratur, v. PRTTIr and VALE. 
1RE Facias on a recognizance of bail in error. The Defen- 
"Jon pleaded 1ſt, Nul ziel record of the recognizance. 2dly, 

mY tiel record of the writ of Scire facias and return. 3dly, Exe- 


cutionem non © becauſe they ſay that to the ſaid ſuppoſed recogni- 


zance a certain condition was underwritten which condition (re- 
eiting that the Plaintiff had lately in his Majeſty's Court of Common 
Bench at Weſtminſter before Sir James Eyre Knight and his 
Brethren Juſtices of the ſaid Court by the conſideration and 
judgment of the ſaid Court recovered againſt Jane Howes a certain 
debt of 360 J. and alſo 27 J. 36. 6 d. for his damages which he had 
ſuſtained by occaſion of the detaining that debt whereof the ſaid 


Ju Howes had been wal and that the ſaid Fane had ſued 
7 TI. 10 * out 


4 4 "4 2 
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IN THE FORTY-FIRST YEAR OF GEORGE IL 
cat of his Majeſty's Court of Chancery at We eftminſier on the ſeid 

judgment“ his Majeſty” s writ of Error teſted the 19th day of May Nee 

in the 38th year of his reign directed to Sir Fames Eyre Knight 8 and” 


Chief Juſtice of his Majeſty's Court of the Bench aforeſaid) was, 
that if the ſaid Jane Howes ſhould by herſelf or her ſufficient ſe · 
curity proſecute the ſaid writ of Error with effect and alſo ſhould 


ſatisfy and pay unto the ſaid Plaintiff (if the ſaid Judgment ſhould 
be affirmed. or the faid writ of Error ſhould be diſcontinued in her 
default or the ſhould be nonſuited therein) the debt and damages 
aforeſaid then already adjudged upon the ſaid judgment SECT 


colts and damages to be alſo awarded for the delay of execution of 


the faid judgment by means of the ſaid writ of Error then that 
recognizance 1 ſhould be void and of no effect or elſe ſhould remain 


in full force and virtue as by the ſaid condition of the faid re- 


cognizance remaining of record | in the ſaid Court of our ſaid Lord 


the King of the Bench may more fully appear And the ſaid De- 


fendants further fay that afterwards to wit in Michaclmat Term in 
the 39th year of the reign of our Lord the King the ſaid judg- 


ment was in all things affirmed by the Court of our Lord the King 
before the King himſelf the ſame Court then and ſill beiog at 


We -Ntminſter aforeſaid in the faid county of Middls ex and by the 


fame Court a large ſum of money to wit the ſum of 161. 107. was 
adjudged to the ſaid n according to the form of the ſtatute in 
ſuch caſe made and provided for his damages coſts'and charges 


which he had by occaſion of the delay of the execution aforeſaid 


by the pretence of the proſecution of the ſaid writ of Error as by 5 


record of the ſaid Judgment of Affirmance till remaining in the 


lame Court at Weſtminſter aforeſaid may more fully appear And 
the ſaid Plaintiff afterwards and before the ſuing forth of the ſaid 


GCE = «<# 


ſuppoſed writs of Scire facias or either of them to wit on c at dee 
ſued and proſecuted out of the ſaid Court of our Lord the King 
before the King himſelf the ſame Court then and ſtill being at 


We Veſtminſter aforeſaid on the faid judgment of airmance. a certain 
writ of our Lord the King of Capiat ad ſatisfaciendum againſt the 


ſaid Fane Howes directed to the Sheriff of Middlc/ex whereby the 


faid Sheriff was commanded that he ſhould take the ſaid Fane if 
ſhe ſhould be found in his bailiwick and her ſafely keep ſo that he 


might have her body before our ſaid Lord the King on the Mor- 
row of All Sculs then next following whereſoever he ſhould then 


de in Ane to ſatisfy the ſaid _ as well the ſaid debt of 
3604 


1801. 


Xk LE, 


. 4607. as alſo is ſaid 271. 3 5. 6d. for bis nn which he had 
wee ſuſtained by occaſion, of the detaining that debt and alſo the ſaid 
bert ad 167. 105. for his damages colts and charges prhich he had by ce 
Yau caſion of the delay of the execution of the judgment aforeſaid by 
the pretence of the proſecution of the ſaid writ of Error ay 

by the ſaid 7aze againſt the ſaid Plaintiff and upon the premiſes 

aforeſaid which writ after the iſſuing and before the return thereof 

to wit on cat fc, was duly delivered to Charles Price Efquire 

and Peter Mell 7a Eſquire then being. Sheriff of the ſame County 

to be executed i in due form of law, and the faid Sheriff by virtue 

of the faid writ afterwards and before the return thereof and before 

the ſuing out of. the ſaid writ of Sire facias or either of them to 

wit on. e at. He took and arreſted the. ſaid June by her body and 

had and detained her in his cuſtody i in execution at the ſuit of the 

ſaid Plaintiff for the cauſe. aforeſaid for a long ſpace of time to wit 

from that time until the ſuing forth of the ſaid ſuppoſed writs of 


Scire facias and from e eu Wee And this &c. where- 


fore &. Fa jr 5 
Iſſue was, joined on bie two Gut pls I and a general demurrer 
put in to the laſt. 4 8 


Marſhall Serjt. was to have argued i in 8 of the demurrer; 
but Shepherd Serjt, being called upon by the Court to ſupport the 
Plea, laid that he meapt to contend that the copdition of ki re re- 


execution for the 3 5 debt and coſts together with the coſts 
of the writ of error; and mentioned the caſes of Vigers v. 
Aldrich, 4 Burr. 2482, and Clarke, v. Clement, 6 Term Rep. 
525 (a). | 
But the Court (conſiſting of HzeATH, "oY BY CHAMBRE, Js.) 
Were clearly of opinion that it Was not an arguable point. | 


Judgment for the Plaintiff (3) 


7. and Tanzer v. Hague, 7 Term Rep. 420. | the writ of Error. Southcote v. Braithwaitt, 
08. ba i n cant he vi 1 Ar. 626. | 


(a) See alſo fo Jague v. Withy, 1 Term ON the en, become bankrupt 5 
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IN THE FORTY-FIRST YEAR OF GEORGE III. 


Dixon v. Dixon. 


"HIS was an action of debt on a bond for 40007. conditioned 
for the payment of 2000. A verdict having been found for 
x Plaintiff with one ſhilling damages for the detention of the debt, 
judgment was entered up for 4019 J. 115. o d. being the amount 
of the penalty with the addition of 15, damages and 19/. 1os. coſts. 


| Upon | this judgment the Defendant brought a writ of error, and a 


recognizance was entered into by two perſons as his ſureties bind- 
ing each of them in the ſum of 4000 J. Notwitbſtanding this writ 
of error the Plaintiff ſued out a Fieri facias indorſed to levy 
21197. TIS. being the amount of the ſum mentioned in the condi- 
tion together with the damages and coſts added to 100/, due by: 
way of intereft. | 

A rule mſi having been obtained for ſetting 82 this execution 
on the ground of its having iſſued pending a writ of error. 

Bg. and Pracd Serjts. now ſhewed cauſe, and objected to the 
recoghizance upon two grounds, : firſt, becaufe the Defendant him- 
ſelf had not entered into it together with his ſureties; ſecondly, be- 
canſe it was not taken in a proper ſum. They relied upon the 


words of the ſtatute 3 Jac. I. c. 8, which provides that no execu- 
tion ſhall be ſtayed upon any writ of Error for the reverſing of any 
judgment given upon any obligation with condition for the pay- 
ment of money only ** unleſs ſuch perſon or perſons in whoſe names 
ſuch v writ of Error ſhall be brought with two ſufficient ſureties ſuch 
as the Court ſhall allow of ſhall firſt before ſuch ſtay made be bound 
unto the party for whom any ſuch judgment ſhall be given by recog- 
nizance in double the ſum adjudged to be recovered by ſuch former 


judgment to proſecute the ſaid writ of Error with effect and alſo to 
ſatisfy and pay the debts damages and coſts adjudged upon the former 


judgment and all coſts and damages to be awarded for the ſame 
With reſpect to the firſt point they con- 
tended that as the words of the ſtatute were poſitive that the plain- 
tiff in Error ſhall enter into the recognizance with two ſureties, no 
length of practice to the contrary would authoriſe the Court to 
conſider thoſe words ſatisfied by a recognizance entered into by - 


delaying of execution.” 


two-ſureties without the Plaintiff in Error; and that the caſes of 
Barnes v. Bulwer, Carth. 121. Goodtitle v. Bennin) gton, Barnes 75. 
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A recogniz- | 


ance entered 
into by the 
bail in error 
without the 
principal is 
good, 

If on a bond 
debt double 
the ſum ſz. 
cured by the 
bond be the 
ſum for 
which the 
bail bind 
themſelves in 
the recognize 
ance in error 
it is ſuſſicientz 
though a fur- 
ther ſum be 
due for in- 
tereſt and 
colts and no- 
minal da. 
mages have 
been reco- 
vereds 


and Luſhington v. Doe, Barnes 78. where recognizances entered 
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CASES IN Ea8TER TERM 
into by ſureties only were held ſufficient were all caſes of eject- 
ment, which do not depend on the ſtatute of Jac. 1, but on 16 
and 17 Car. 2. c. 8. /. 3. which is differently worded from the 
former ſtatute as it only requires the Plaintiff in Error to be bound 
1d 00 without ſpecifying whether with or without ſureties. On the 24 
point they urged that as the ſtatute requires that the parties to 
the recognizance ſhall be bound in double the ſum adjudged, the 
1 in this caſe ought to have been taken in double the : 
ſum of 40197. 105; and they referred to a manuſcript note (a) of 
one of the officers of the Court; or that even ſuppoſing according to 
the caſe of Moor v. Lynch, 1. Wilf, 213. it was ſufficient to take the 
recoguizance i in double the debt really due, ſtill the intereſt ought 
to have been added to the ſum mentioned in the condition, which 
then would amount to 2100. | | 
Shepherd and Bayley Serjts. contrd as to o both points 7 on the 
a invariable practice of the Court as well as on the caſes referred to by 
0 5 2 thy other ſide, which they inſiſted muſt govern the preſent. 15 
dye Court'(confilting of Heath, Rooke, and Obambre, Is.) 
were of opinion that as the practice had fo long prevailed without 
objection it was now too late to overturn it; and that with reſpect 
to the 1ſt point they might without doing much violence to the 
rag conſtrue the A with 5 to mean by fareties. 
. 0 tte e e eee e e r 22g boy. Rule abſolute, 


11 
. it Anon May Sh, 0 Aellon on bobs 


bort money wow 45 inſtalments; . 


* n 
20 8 


Per Curiam. There hivivg been a fillute of 
payment of the inſtalments the judgment is 
regular for the whole penalty and under the 

ſtatute 3 Fac. 45 e. 8. the bail tn error 
' \hould habe been for double the petalty and 
this application would have been more pro- 
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on; bail i in error was only put j in for 4 | 
the ſum due, whereupon an application Was 
made to ſet afide the execution which had 
iſſued notwithſtanding the writ of Error and per had it been to ſtay all proceedings on 
bail pot in, me4ely becauſe the bail were not pay ment of the inftaldients doe avid, all the 
bound i in double the { ww of * *** ei 07-1 INE. 
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ex bad of © HIS Was a 1 er rec Marſball Serjt. calling on. the 


ſubmiſſion to 1 obligor in a bond of ſubmiſſion to arbitration, to ſhew cauſe 
arbitration 775 


between the aby the ſubmiſſion ſhould not be made a rule of 0 Court. 


ſtee of a2 | 
f 3 her Kb {bind recite that a fuit for ſeparation b. has been inſtituted between the And and — in 


the Commons, and that in order to put an end to any conteſt about the terms of the Hparation it has been 
agreed that all atters ſhould be referred. to F. C. and either of the parties thould be i? t libert ry to apply 
to the Court“ ta make the ©* award a rule of Court, "Y ſuch ſubmiſſion may be made a a rule of the Court o 


Common Pleas under the 9 and 10 % 3. F 
a) All the affidavits were by miſtakeentitled in vhs manner, 8 add Was "PP 


Ing in the Court, 
? Herb /. 
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Heri the obligor was truſtee for the wife of Soilleux the obligee. | 
The bond recited that Mary Soilleux wife of Jobn Soulleux, had 


lately inſtituted her ſuit and complaint in the Eccleſiaſtical Court 
at Doctors Commons, for a ſeparation and divorce a men et thoro, 
and in order to prevent further conteſt, controverſy, litigation, : and 
diſputes whatſoever, as well touching the terms on which ſuch di- 
votes ſhould be had, as alſo to terminate and put a final end and de- 
termination to the ſaid ſuit, and to any doubt, queſtion, conteſt, and 
diſpute, which might ariſe in reſpect of the children of the ſaid 
marriage, it had been propoſed by the ſaid John Soilleux, and 
agreed to by the ſaid Mary Soilleux, that the terms of ſuch ſepara- 
tion, and all matters in conteſt and diſpute between them ſhould 
be left to the conſideration, judgment, arbitration, final determin- 
ation, and award of J. S. W. &c. and it was agreed, that either 
of the ſaid parties ſubmitting ſhould be at liberty to apply to che 
Court for making the ſaid award a rule of Court. The bond was 
conditioned for the performance of the award 110 the ſaid op 9 7 


Svillews,, 
Lens Serjt. ſhewed cauſe and Menus ino m in this ra 


of the bond it was not ſpecified to what Court the application - 


ſhould be made, and that from the expreſſion *© the Court,” it could 
not be underſtood to be the intention of the parties that the ap- 
plication ſhould be made to this Court. 2dly, That the agreement 


being, that either of the parties might apply to have the award 


made a rule of Court, would not authorize them to apply to 


have the ſubmiſſion made a rule of Court; for which he 
cited Harriſon v. Gundry, 2 Str. 1178. as in point (a); : 3dly, that | 
as the matter of diſpute between the parties was only the ſubject 


ol a ſuit in the Eceleſiaſtical Court, the ſtatute of 9 and 10 . 3. 
0. 15. gave no authority to this Court to make the bond of ſub- 
miſſion a rule of Court, the ſtatute being, expreſsly confined to 
* controverſies, ſuits, and quarrels, for which Jets 1 is no other re- 
tiedy but by perſonal action or ſuit in equity.” 
; The Court (conſiſting of Heath, Rooke, and Chambre, Js.) . 
; Sorted, all the objections, and obſerved as to the firſt, that by 
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"ET, 


the words of the ſtatute, the parties are at liberty to make the ſuþ- ere 


miſſion * a. rule of any of His Majeſty' s Courts of record, which 


they! ſhall choole” and therefare. the words uſed in the bond 


40) Vide alſo 7, 2 Barnard 163. ee, Serj t. — are ſaid, the caſe of - 
. 9 v. * had been often overruled, * © . 


5 were 
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"= CASES IN EASTER TERM | 


1801. were ſulicient, As to the ſecond objection they were of opinion, 


So1L .EUX | that the caſe of Gundry v. Harriſon was intitled to very little cre. 


"Oy dit, and as to the 3d, that the obligor being truſtee for the wife of 


H 31. 

ö the obligee, many cauſes of action at law, and many ſuits in 
equity might ariſe © out of the — man in the recital of the 
bond. | | ; 

: Rule abſolute, 

May 18th. diess, Aſſignee of the Sheriff v. 1 e 


+ 87s p 


+ + 


Final judg- pre Serit, 1 to the Gonrt for leave to enter up final 


| b 
3 judgment upon a bail bond, without executing a writ of in- 


a bail bond quiry, obſerving that although the practice had been otherwiſe, 


without exe- 


_ cuting a writ the Court of King s Bench had of late decided, that a writ of 1 in- 


2 
* quiry was unneceſſary in ſuch n 
The Court (conſiſting of Heath, Nele, 0 he, Js.) 
being of the Ts opinion, 1 5 leaye to enter up. final Judgment 
coy | 5 | 


111 SSUMPSIT on L bill of againſt he” acceptor. The 
who is under 2 declaration deſcribed the bill to be payable to certain perſons 
plead Be, | = the firm of Meſſrs. Me Rrair, Watfon, and Co. and averred, 
ES. the ſaid perſons ſo uſing the firm of Meſſrs. M*Brair, Wat- 


berty to take 


—_— of fon, and Co. as aforeſaid, indorſed it to the Plaintiff. Plea, that 


Hons upon feiere the indorſement, the ſaid Meſſrs. M. Brair, Wat thn, and Co. 


ſpecial de- 
e on took and accepted two other bills in full ſatisfaction. The 


. replied, that the ſaid perſons ſo as aforeſaid uſing the 


could not 


. firm of Meſſrs. M*Brair, and Co. did not accept the ſaid 


| a general bills in ſatisfaction, &c. concluded to the country, and added the 


de murrer. 


Plaintiff de. ſimiliter. The Defendant ſtruck out the fimiliter, and put in à 


. ſpecial . demurrer, aſigning for cauſes, that the Defendant in 


ant as ace 
ceptor of a bill of exchange, payable to certain 5 oſing the firm of Meſſrs. 11. Br air, Watſon, and 


Co. Defendant pleaded, that the ſaid Meſſrs. M*Brair, Watſon, and Co. had accepted. ſarisf&tion. 
Plaintiff replied, that the ſaid perſon ſo as aforeſaid, uſing the firm of Meſſrs. M* Brair, and Co. (eas. 


ing out the name of Matſon,) did not accept ſatisfattion, and concluded to the country. Hens. that 


this variance could only be taken adrantage of on ſpecial demurrer, 


. 


IN THE FORTY-=FIRST/ YEAR OF GEORGE 11]. 


his plea had averred, that, the ſaid Meſſrs. M grain, Watſon, and 
Co, had taken a nd accepted bills of exchange, nd. that the. Plain- 
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tiff in his replication alleged, that, the ſaid perſons, fo as aforglaid p, Cos. . 


uling the firm of , Meſſrs. NM Hrair, and Cg did not take 
and accept. them.. that the Plaintiff had; nat. tendered. any, ayepf 
ment on Which iffue could be taken , by, the .Defengant with; 
out departure from his Plea, and that the. Plaintiff, had: attempted 
o put in iſſue a ſubject matter foreign, to the Defendant's. plea. ... 
A tule baving been obtained calling upon the Defendant to, new 
cauſe why. the Plaintiff ſhould not be, at liberty to Proceed, the 
trial of the iſſue, notwithſtanding, the demurrer put in by the 
Defendant, on the ground, of the latter having been under terms 
to plead iſſuably, rejoin gratis, and take ſhort notice of trial, 1 
Bet Serjt. ſhewed cauſe and contended, chat the ed 
ed did not. oblige the Defendant to waye any good ground of 


demurrer, but only not to demur for delays, and cited the caſe of 5 


© to 4 + 


Dewey v. en . ind. 5 


„% ˙ ** 4 


Term Rap. 5 30. (a). where : a ſpecial | lg was held ant. to * 
an iſſuable plea, as not going to the merits, and the party demur- 
ing was compelled to ſtrike out the ſpecial cauſes of demurrer. 
The Court (conſiſting. of | Heath, , Rooke, and Chambre, Jb.) 
ſaid the true queſtion in theſe caſes Was, whether the objections 
were ſuch as might be relied on upon a general demurrer, and 
accordingly made the rule abſolute, without payment of coſts, at 


the ſame time giving the Plaintiff leave to amend without ron 


of colts, 8705 af; 10 


(a) See allo the caſes there cited in notis. 


1 * 
18 * 
* 


00 * | WaTERHOUSE D. Sklaxxg U HT dn 


JSSUMPSIT-. The declaration ſtated that the Plaintiff, at the i in- 
ſtance and requeſt .of the Defendant, bargained with the De- 
fendant t to buy of bim, and the Defendant agreed to {ell to the 
Plaintiff a quantity of oats at the price of 21 ſhillings per quarter, 
to be delivered any time between Michaelmas day 179 9 and 
Lady day 1800: and in conſideration thereof the Flalnny under- 


to deliver the goods within the time, it is ſufficient for A. in FOR upon the contract to aver, that 
he was during all the time, and ſtill is ready and willing tc to receive and * 1 che h ; without 


making any ee of an actual eder and refuſal. W 10 gots! 


w SA I iS 3 


Lor. II. Ame | 5 2 wes 15 888 l ook 


If A. agree 


to buy of B, 
and B. to ſeil 
to A. goods 
at a certain 
price, to be 
delivered be- 
tween ſuch 
a day and 
ſuch a day; 
and B. fail 
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 Wartr- 


„ HQUSE (| 
V 


SKINNER, 


1 x Saund, 320 0 


— 2 AES INN FASTER ERM 


tock __ dad feceibe che Gats, and pay” for thein at the 


above mehtfohlell pride, lid the DUR de undertobkE to deliver 


dem ſbude Nute RG RS! tus ibd ve mentioned days ; 5 and al- 
flicught the fald Defentdfit afterwards, to Wit on, &. at, &c. did 


in part perfoftiänce of his falt promiſe dellter to the Plaintiff 


4 Pärt, to Ae le 4 tartets Ef ttie fuld oats} atidl althöügh che time 
for the deliver e Lhe aich eck 6 the fai Plalutiff 


accottilig to the Defendarit's' pieliſe Afbreffid is long Finke clays | 


ed, And ins PI was fr autid during alp chat fie; and fill i; 


up ale Willing to accept and reteive' the reſidue of the ſaid 


64th, and to pay for the fithe' at the rate or price aforeſaid, to 
alt at, Sc.“ Let Defendant" not regardtüg, Gr. Had not di. 


veredd, &c. but Bd! refuſed; c. The Deftiidant pleaded | non. 


Sunne, and a verdict BARE: been foutid for the Plaintiff. 2 
rule My was obtalned in Michatlhae Term laft, calling upon him 
to thew cauſe Why judgtent thdiild not be atrefted, becauſe it 
was not averred in the declaration, that He had performed his part 


of the contract by tendering the price of the corn. 


Shepherd ahd Byft Serjts. due wed eaufe; and dflinguithed this 
cafe from tliat of Morton v. Lumb, 7 Tm Rip. 125. by obſerv- 
ing, that in that cafe theft was no aver mefit of tlie Plaintiff's 
leslinsts to receive and pay for the cörn; which is all that is 
Receſſary to ſuppott the action, às appeats frot the words of Lord 


| Kenyon in Morton v. Lamb; that © where two concurrent acts are 
. t6 be done, the party who" ſues the other for non-performance | 


muſt aver, that he has performed, or wa- YT fo Perform his 28 
of the contract.“ 

Marſball Serjt. in ſupport of the rule contended, that * mean- 
ing of the contract was, that the money ſhould be paid on the 
delivery of the corn; that the payment and delivery therefore 
were concurrent acts, and conſequently that neither party could 
maintain an action againſt the other without averring perform- 
ance on his part, or a tender and refuſal ; that the averment in 


this dedaration of the Plaintiff” 8 readinels t to pay was introduced 


in order to avoid the neceſſit ity of proving an actual teader, with- 
out which the Plaintiff x was not entitled to maintain his action. 
He cited Callonel * v. Bris 1855 I Sell. 11 2. and Pordage v. Cole, 


- Cur. adv, "TJ 


Mi rears it oft 165 oy) 
a+) . 


'{a) See the edition of PETIA OVER Set We, White 10 wöte 4 ro the abore caſe 
che learning upon this ſubje& is very fully colleted and COMING upon. 0 
| 11 


ſe 


IN THE FORTY-FIRST YEAR OF GEORGE III. 


On this day the opinion of the Court (preſent Rooke and 


Chambre, Js.) was delivered by 

HEATH J.—The only doubt which we entertained on this 
caſe aroſe from the deciſion of the Court of King's Bench in 
Morton v. Lamb. But that deciſion has been explained by the 
ſubſequent caſe of Rawſon v. Fohnſon, 1 Eoft. 203. where in 
a declaration on a contract {ſimilar to the preſent an averment of 


the Plaintiff's readineſs and willingneſs to pay for the article to 


be delivered by the Defendant, without any allegation of an 


actual tender of the money was held ſufficient. With the de- 


termination of this laſt caſe we are perfectly ſatisfied, and there- 


fore think, that the judgment ought not to be arreſted. 


Per Curiam, Rule diſcharged. 


THE END OF EASTER TERM. 


SHORTLY after the cloſe of the term, Lord Eldon, who had con- 


tinued to hold the office of Lord Chief Juſtice of this Court, 


together with that of Lord High Chancellor, and had occaſionally 
preſided here in order to make his Report on motions for new 
trials where the -cauſes had been tried before _ reſigned the 
former ſituation. 


The Right Honourable Sir Richard Pepper Arden, Knight, 


(having reſigned the ſituation of Maſter of the Rolls,) was ap- 
pointed to ſucceed him, and was created a peer by the title of 
Baron Alvanley of Alvanley in the county palatine of Cheſter. 


Sir Milliam Grant, Knight, ſucceeded Lord Alvanley as Maſter 


of the Rolls, and was {worn of His Majeſty's Moſt Honourable 
Privy Council. 

In Hilary Term laſt William Mackworth Praed, of Lincoln: 
dun, Eſquire, was called to the degree of Serjeant at Law. His 
motto was © foederis æquas dicamus leges.” 
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Progr for an Aer as an © 85 8 
1281 The Defendant having agreed to purebaſe, of the Plaintiff for 
N * remainder of a term of twenty years in a houſe, whereof, 
eight years were unexpired, the latter delivered up to him the inden- 
ture of leaſe for the purpoſe of enabling him to get an aſſignment 
made out, and alſo the key of the houſe. After this the Defendant 
having made. a bargain with the original landlord for an enlarge- 
ment of the term, and having ſome diſpute with the Plaintiff re- 
ſpecting certain fixtures which the Plaintiff's undertenant had 
taken, off the premiſes, refuſed. to pay the full price agreed upon, 
aiming to wake a deduction for the articles taken away; and 
alſo, declined to accept an aſſignment of the term from the Plain- 
ml alleging that it was rendered unneceſſary by his ſubſequent 


my 


bargain with the original landlord, , Upon this the, Plaintiff re- 
quired that the leaſe ſhould be returned, which was refuſed: but 


b 95 


al the leaſe might maintain trover for it, e ibns fd 
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1801. 
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3 4. having 


agreed to 
Purcbageefz. 
the remain- 
der of a term, 
the latter de- 
Iivered to him 
the leaſe in 
order that 
he might get 


an aſſignment 


made out; Ao 


then obtain- 


ed an en- 
largement of 
the term from 
the original, - 
landlord and 


cept an aſ- 


pay the full 


price agreed 
on, becauſe 
B. “s under. 
tenant had 

3 removed 
me . Held hat B..might 108. on 4. weak he aigamen, and aſe demand. * relplal, 
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. IN TRINITY TERM 


ſuch an gots not being within the exception in the 23 Geo. 3 c. 305 1 4: reſpectiog A for 


2 


1801. no ame was ever mide of the purchaſe · money. It appearing 
SY” at the trial before Chambre J. at the Sittings after laſt Eg/ter Term, 
that the Defendant at the time of the agreement being entered 
into with the Plaintiff was aware that the undertenant was to take 
1 away the fixtures in diſpute, but that the Plaintiff had alſo taken 
away ſome articles to which he had no right, the Jury deducted 
the amount of the latter artieles from the mo agreed upon, and 
found a verdict for 734: 1 1 
Clayton Serjt. now moved for a Rule, Gunz « on the Plainif to 
ſhew cauſe why a nonſuit ſhould not be entered, contending g, that 
under the circumſtances bf this caſe trover was not eiliooiſable 
for that the Defendant had an intereſt in the leaſe, and a lien upon 
it; that although a legal aſſignment of the leaſe had not actually 
been made, yet that a court of equity would haye enforced the 
Defendant's title to it, by compelling a ſpecific performance of the 
agreement between the parties; that the Defendant therefore having 
an equitable title to the leaſe could not be guilty of a converſion 
by retaining it ; and that the two circumſtances which are neceſ- 
ſary to ſupport an action of trover did not concur in this Plaintiff, 
namely the right of property and the right of , poſſeſſion. He 
cited Gordon v. Harper, 7 Term Rep. 9. z | 
_ But tbe Court was of opinion that although the Defendant on 
payment of the purchaſe money and taking an aſſignment would 
be entitled to retain poſſeſſion of the indenture of leaſe, yet that 
the Plaintiff had a right to inſiſt upon an aſſignment being made 
3 out with covenants to protect l himſelf, and that therefore, as the 
Yr h a | Defendant bad refuſed to accept an aſſignment. or return i the leaſe, 


3 the action of trover was maintainable. | 
b Clayton took riothing by his motion. 


Fant gth. | WappincToN and Others v. Bals ro. and Others 


en 5 Executors of Simons. | 
A written SSUMPSIT- The declaration ſtated that the teſtator in his life- 
agreementfor 
the fale of all '* time was poſſeſſed of twenty-two acres of land, ſituate, &c. 
the hops 


which ell on which ſaid land certain hops were then growing, and that the 
N teſtator being ſo poſſeſſed thereof, the Plaintiffs bargained for 


on a'certain 
3 and agreed to buy of the ſaid teſtator, and the ſaid {eltgtor 3 


to be'deliver- 
ed in pockets at a certain 8 cannot bs given in evidence anleſs 3 with an 8 ſtamp: 


the ſale of goods, wares, and merchandiſes. 


to 


1 
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to ſell to the ſaid Plaintiſſs all the hops then growing on the ſaid 


A 
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land at the rate of 10/7. per hundred weight, to be therefore paid wappixe- 


by the Plaintiffs to the ſaid teſtator, and to be delivered in pockets 
by the ſaid teſtator to the Plaintiffs at V. in the county of Kent, 
and in conſideration thereof and alſo in conſideration that the 
Plaintiffs had undertaken to accept and pay for the hops at the 
rate aforeſaid, the teſtator undertook to deliver the hops to the 
Plaintiffs at the place and in the manner aforeſaid in a reaſonable 
me next after the ſame ſhould be pulled and gathered; that the 
hops were afterwards pulled and gathered and amounted to two 
hundred weight, and that although a reaſonable time had elapſed 
and the Plaintiffs were willing to receive them, yet that neither 


the teſtator nor the Defendants had delivered them. There was 


i ſecond count only varying from the firſt by ſtating, that the 
teſtator agreed to {ell to the Plaintiffs all the hops then growing 


on twenty-two acres of land of the teſtator, without ſaying where 


the land was fituate; The Defendants pleaded the general iſſue. 

This cauſe was tried before Hotham Baron, at the Maidftone 
Spring Aſſizes, when the following agreement was produced on 
the part of the Plaintiffs: * Agreed this 13th of November 1799 
to give the undermentioned gentlemen at the rate of 10/7. per 100 


weight, for the quantities of hops as attached to their reſpective 


names, to be in e and delivered at : Whitfable. 


rod and 
Others 
*. 
Bx Is row 
aud Others. 


(Gigned) ea Sinns. Wim. Frantic, all his 3 
Wm. Francis, &c. e. about 23 acres. 25 ps 
(Here followed ſeveral other Henry Simmons, do. 22. 
ſignatures.) Here followed ſeveral names 
with their reſpective quan- 
tities.) 


(goed) ar- Ferrents Waddington, and Co? 


It was proved that it was cuſtomary in Kent for purchaſers of 
hops to enter into agreements while the hops are growing for the 


delivery at a future time, and that when no particular time is ſpe- 
ciied in ſuch agreements for the delivery, it is underſtood to be 


within a reaſonable time after the hops are picked and dried. On 


the production of the above agreement it was objected that it 


could not be received in evidence inaſmuch as it was not ſtamped, 


and the learned Judge being 1 that opinion, the Plaintiffs were 


nonſuited. i IE LEA GS Lew 
RET A rule 
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ing agreements made for or relating to the ſale of any goods, 


the Court to ſupport the rule. 


where the purchaſer is to reap the corn, ſince the fubje& matter of 
purchaſer, whereas in the preſent viſtance-it would have been a 
dried, and pocketed 5 that the circumftance” of the! agreement being 
made before the goods were in eſſe, could not rake it out of the ex- 
any artiele of what kind ſoever at a future time, where the artic!: 


take to deliver a certain quantity of wine in the enſuing year of 


tor undertook to ſell to the Plaintiffs the whole produce of twenty- 


land, and the ſecond, that it ſhall be in à certain ſtate at the time c of 


CASES IN TRINITY TERM 
A rule 27% for ſetting aſide the nonſuit en been ball in 
the courſe. of laſt tem 
Keunnington Serjt. was ak on this day to * cauſe, 
contending that the agreement in queſtion fell within the words of 
the 23 Geo. 3. c. 58. / 1. which impoſes a duty upon every piece 
of paper upon which any agreement ſhall be written, whether the 
ſame ſhall be only the evidence of the contract, or obligatory upon 
the parties from being a written inſtrument, and that it did not 
fall within the exception in the 4th ſection of the ſame act reſpe&. 


* 


wares, or merchandiſes; when the other ſide Way e upon by 


Accordingly Shepherd Serjt. a that tie agreement in TA 
fell, within the exception in the 4th ſection of the act; for that 
although the quantity of hops to be delivered was meaſured by 
the number of acres in the poſſeſſion of the Defendant's teftator, 
yet that the hops at the time of the delivery were to be in the 
condition of goods, wares, and merchandiſes; that this caſe was 
not like an agreement for the fale of corn ſtanding on the ground 


the contract in that eaſe cannot ha conſidered as goods, wares, and 
merchandiſes, at the time when it comes: into the poſſeſſion of the 


breach of the contract, if the ſeller had omitted to deliver them in 
the comlition of goods, wares, and merchandiſes, that is, gathered, 


ception, for that if ſuch were its effect, every agreement to deliver 


is not in exiſtence at the time of the contract, muſt alſo be deemed 
not within the. exceptions ; as if a Vlc Peichant ſhould under- 


the vintage of the current year. 
Lord ALVA NLEY Ch. J.— By this contract the Defendant' 8 SIR 


two acres in his poſſeſſion, and if he had fold one buſhel to any 
other perſon he would have been liable to an action. He agreed 
to ſell the whole produce of the. land i in a certain ſtate: the firſt 
term of the agreement 18, that be will {ell the whole produce of the 


8 15 delivery. 
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delivery. It is therefore an agreement for the ſale of goods, wares, 
and merchandiſe, and ſomething more. I think the agreement 
is not within the exception of the ſtatute. 

HEATH J.—lt appears to me that the ſubject- matter of this 
agreement mult be taken with reference to the time at which the 
contract was made. Now at that time the hops did not exiſt in 
the ſtate of goods, wares, and merchandiſe. 

Rook J.— The object of the Legiſlature in introducing the 


exception of the ꝗth ſection was to prevent the duty which had 


been impoſed by the 1ſt ſection upon all agreements generally, 
from impeding ordinary commercial tranſactions. But the ſub- 
ject of the preſent agreement is a ſpeculative bargain relative to 
things not in M at the time when the contract was made. It does 
not appear to me therefore to fall within the meaning of the 
exception. 
CHAMBRE J. — There is a little ambiguity f in the terms of this 


agreement, but that has been cleared up by the parol teſtimony. 
Indeed the declaration puts the matter beyond all doubt, for it ſtates 
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the contract to be for the 1pecific produce of twenty-two acres of 


land alleged to be in the poſſeſſion of the vendor. Now the ſtatute 
only exempts contracts for the ſale of goods, wares, and merchan- 
diſes. But this contract gives the vendee an intereſt in the whole 


produce of that part of the vendor's farm, which conſiſts of hop- 


grounds. If the vendor had grubbed up the hops, or had refuſed 


to gather or dry them, it would have been a breach of the contract. 


Though I admit that a contract for the ſale of ſo many hops as 


twenty-two acres might produce, to be delivered at a diſtant day, 


might fall within the exemption, of the act, notwithſtanding the 
hops were not in the ſtate of goods, wares, and merchandiſes, at 
the time of the contract made, yet I cannot think the preſent 
agreement within that exemption, ſince it gives an intereſt to the 
vendee in the produce of the vendor's land. 
Rule diſcharged. 


Ex parte MoTLty et Uxonr. 


ILLIAMS Serjt. applied to the Court to amend a fine by altering 
the ſurnames of the Deforciants in the writs of covenant and 
dedimus poteſtatem, and in the præcipe and concord aoxnoyiedged 


Fane 11th. 


The Court | 


refuſed to 
amend a fine, 
pailed two 
years back, 
by altering 


the ſurnames of the Deforciants, though it was ſworn that a wrong name had been inſerted by miſtake, 
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180 1. by them, and at the ſeveral offices through which they bad paſſed, 
wh Parte from Mood to Motley ; and that the chirographer ſhould be ordered 


N 
og to deliver up ſuch writs, Wc. for the above purpoſe. He made thi; 


application upon an affidavit of the attorney who was employed to 
paſs the fine in the year 1798, and of the Deforciants themſelves, 
the former of whom ſtated, that at the time he was employed tg 
paſs the fine, and through the whole of the tranſaction, he under- 
ſtood the names of the Deforciants to be Mood, and accordingly in- 
ſerted that name inſtead of Motley, which he now found to be their 
real names, in the writ of covenant, and that they being illiterate per- 
ſons only put their mark, and did not diſcover the miſtake; and the 
deforciants ſtated that the fine was read over to them, and they un- 
derſtood it, but did not diſeover the miſtake which had been made 
with reſpect to their names. 

Lord ALVANLEY Ch. J his is an application to amend a 
fine, by inſerting the names of Motley and wife inſtead of Mood and 
1 wife, It is not ſworn that the parties at the time the ſine was 
| | | paſſed were as well known by one name as the other, or even that 


— 4 — — Vi eb Et OT 


— 


1 they were known by the name of Wood at all; and we are deſired 
to make the amendment without any reaſon given why one name 
j was put for the other. The conſequences of ſuch an amendment 
muſt be obvious to every body. Suppoſe an ejectment brought, 
| aud a ſearch made for a fine and none found ; and then when the 


parties come to trial a fine is produced which eſcaped the ſearch, 
becauſe the name has been changed. Theſe. amendments ought 


PR £4 * 
Sr ee 
8 2 : 83 
— 
— Boop rayon 


not. to be made, except in caſes where the alteration is of ſuch a 

nature as that no one can be miſled by it. Indeed 1 will go fur- 

ther and ſay, that if the Court of Common Pleas had allowed ſuch 

an amendment as is now applied for, I, as Maſter of the Rolls, 

: would not have granted 2 new writ of covenant. | 

The other Judges concurring, 
Williams took nothing by his motion (a). 


(a) Vide Crof v. Pead, ante, vol. i. p. 137. Mich. T. Nov. 24. Douuſt v. Lhyd, pf 
and the caſes there cited: alſo Peatſon Mich. T. Nov. 26. and Milbanke v. Jolle, 
v. Pearſon, 1 H. Bl. 73. Wynne v. Wane, cited, ivid. in notis. 
7 Med, 492. 506. Wheeler v. Hill, oft, 


| 
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Mills and Others v. BALL. 


PE was an action of trover for one caſk of madder and one 
cheſt of indigo; to which the Defendant pleaded the general 


iſſue. The cauſe came on to be tried before Lord Eldon Ch. J. at the 


Gittings at Guildhall after laſt Hilary Term, when a verdict was 
entered for the Plaintiffs with 1114. 7s. 3d. damages, and 405. 
coſts, ſubject to the dpinion of this Court upon the following caſe: 
Foſias Gard a trader of North Tawton, in the county of Devon, 
about twenty-five miles from Exeter, on the 4th of July 1799, by 
letter to the Plaintiffs, who were dry ſalters in London, ordered the 
goods which were the ſubject of this action to be ſent to him. The 
Plaintiffs accordingly on the th of Fuly 1799 ſent the goods, 
which were of the value of 1117. 7s. 3d. by the ſhip Lively, con- 
ſigned to Gard, and ſent a letter of advice to him incloſing the i in- 


voice, dated the 6th of July 1799, which letter Gard received in 


courſe, and the goods on their arrival at Exeter were delivered to 
the Defendant, who was a wharlinger there and received them on 
Card's account, and paid the freight and charges with which he 
debited Gard, and if any accident had happened to the goods be- 
fore the receipt of the following letter the Plaintiffs would have 


| called on Gard for payment. On the 16th September 1799, ſoon 


after their arrival, Gard wrote the following letter to the Plaintiffs 


Meſſrs, Smith, Mills, Berkett, and Co. Northiawton, 16th September 


1799. * Sirs, —As ſome diſagreeable matters have recently taken 


place in my concerns, I have thought proper to leave the madder 


and Eft India TS which I lately gave you an order for on 
your account. It is arrived ſafe at Exeter, ſo you will pleaſe to 
{ell the ſame to any of your correſpondents there, as I would wiſh 


to do by you as I would. with to have done by myſelf. I am 


very truly, Sirs, your obedient ſervant, Jo/ias Gard, The goods 


are at the wharfingers' office, marked Lively, R. Mather.” In 


conſequence of this letter the Plaintiffs wrote to their agent at 


Exeter to ſtop the goods in the poſſeſſion of the Defendant, and 


on the 20th of September the Plaintiffs agent went to the Defend- 
ant, in whoſe warehouſe the 19005 then were, and tendered him 
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Tune 12th. 


A. living at 
N. in Devon- 
ſhire, ordered 
goods of B. 
in London, 
who ſenc 
them by ſhip 
via Exeter, 
conſig ned to 
A. and ad- 
viſed him 
thereof. On 
their arrival 
at Exeter they 
were celiver- 
ed to C. a 
whar finger, 
wo received 


thæm on A. s 


account, and 
paid the 
freight and 
charges; af- 
ter their ar- 
rival 4.wro:e 
to B. inform- 
ing that in 
conſequence 
of his affairs 
being de- 
ranged be 


ſhould not 


take the 
goods, and 
telling him 
that iney 


. were at £xe- 


ter; at this 
time A. had 
committed 
an att of 
bankruptcy, 
upon which 
he was after- 
waids declar- 
ed a bank- 
rupt. B. ap- 
plied to C. 
for the goods, 
and tendered 
bim the 
freight and 
charges due; 


vopon which 


C. promiſed 


not to deliver 
them out of 
his cuſtody. 
but atter- 
wards did de- 
liver them to 
the aſlignees 


of 4, though indemnified by B. Held iſt, that B. had a right to = the goods in the hands of C.; and 


ly, that he might maintain trover © or them againſt C, 


4 | his 
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that might be made from any other perſon. 


the vendor may ſtop the goods in !ranſilu.” 


CASES IN TRINITY TERM 
his freight and charges and demanded the goods on the behalf ,x 
the Plaintiffs. The Defendant ſaid (as the ſact was) that ſome of 
Gard's creditors had been there before to demand them, but he 
had refuſed to deliver them, hearing that Gard had ſtopped pay- 
ment. He then promiſed not to deliver them out of his culledy 
till he was certain of a ſafe delivery. On the 2d of Over the 
demand was repeated by the Plaintiffs' agent and a bond of indem. 
nity left with the Defendant to indemnify him againſt any claim 
On the 22d of 
September a commiſſion of bankrupt iſſued againſt Gard, who wa 


ſubject to the bankrupt laws, indebted to the petitioning creditor, 


in a ſum ſufficient to ſupport the commiſſion, and had committeg 
an act of bankrupty on the 8th of September 1799. On the 1f 
of October 1799 he was duly declared a bankrupt, and on the 101. 
of Ofober 1799 aſſignees of his effects and eſtate were duly 
choſen and an aff ignment executed. On the 3d of November the 
Defendant delivered the goods to the aſſignees, who ſold them for 


1031. 75.3 the charges amounted to 34.195. The queſtions for 


the opinion of the Court were, whether the Plaintiffs were entitled 


to recover? and if they were, what damages? whether 1111. 7, 34, 


or 1037. 75., or 991. 175.? If the Court ſhould be of opinion with | 


the Plaintiffs, the verdi& to ſtand for ſuch ſum as they ſhould . 


rect; if for the Defendant, a nonſuit to be entered. 
Beft Serjt. for the Plaintiffs. The queſtion 1s, whether the 


Plaintiffs under the circumftances of this caſe were entitled to ſtop 


the goods in tranſitu? The general rule is, that where the vendee 


becomes inſolvent the vendor has a right to ſtop the goods at any 
time before they come into the actual poſſeſſion of the vendee. | 


In Lickbarrow v. Maſon, 2 Term Rep. 71. Mr. Juſtice Ajſpiurſi ſays, 


& where the delivery i is to be ata diſtant place, as between the 
vendor and vendee, the contraCt is ambulatory till delivery, and 
therefore in caſe of the inſolvency of the vendee in the mean time, 
Now at the time 
when theſe goods were demanded by the Plaintiffs, they had not 
arrived at their journey's end : for they had only reached {eter 
and were to be carried on from thence, and delivered to the vendee 
at North Tazeton, The caſe of Hod fon v. Loy, 7 Term Rep. 440. 
is a decided authority in the Plaintiffs' favour. Indeed that caſe is 
much ſtronger than the preſent, ſince the initials of the vendee 
had been marked upon the articles in diſpute previous to the ſtop- 

IO page 
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page # in tranſ uu, and they were delivered to a carrjer nominated by 
the vendee: neither of which circumſtances occur in this caſe. 
go in the caſe of Stokes v. La Riviere, cited 3 Term Rep. 466, and 
| 7 Term Rep. 443. the goods were fent by the particular: convey- 


ance. appointed by the conſignee: and in Hunter v. Beal, cited 
3 Term Rep. 466. the goods in queſtion were ſent to the Defend- 
ant, who was an innkeeper, directed to the confignees, and while 


in his hands he received directions from the conſignees to ſhip 
| them, and was only prevented from ſo doing becauſe he arrived 
| too late at the quay with the goods; yet in both theſe caſes the con- 


ſignees were held entitled to ſtop the goods in tranjitu, And in 
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Hunt v. Ward, cited 3 Term Rep. 467. where goods were ſent _— 


order of the vendor to a packer, the packer was conſidered as a 


middle man, and the vendor was held to have a right to ſtop the 


goods. If the Court ſhould be of opinion that the Plaintiffs are 
entitled to ſucceed, the only remaining queſtion will be, what da- 


mages the Plaintiffs ſhall recover? Whether 1114. 75. 3d. the 
value of the goods, 1037. 7s. the ſum for which they were ſold, 


or 994. 175. the ſum for which ey ſold after geducting the 


| charges ? 
Here the Court expres themſelves PRES of opinion that the 


| Plaintiffs were only entitled to the ſmaller ſum. 


Shepherd Serjt. contra, The letter of the 16th of Septenber 
1799, being written to the Plaintiffs by the bankrupt after the act 


| of bankruptey, can have no effect in the caſe, as it cannot operate 
| to reſcind the contract. Barnes v. Freeland, 6 Term Rep. 80. 


Smith v. Field, 5 Term Rep. 402. in which latter caſe the Court, 
referring to a caſe of Salte v. Field, 5 Term Rep. 211. take the 
diſtinction that though before the act of bankruptcy the vendee 
may reſeind the contract, yet that after that time he cannot. The 
principal queſtions therefore in this caſe are, whether the claim 
made amounted to a ſtoppage, and whether at the time they 


were claimed they were ſtill in tramſilus It is true that the doc- 


tine laid down by Lord Hardwicke in Snce v. Preſcot, 1 Ath. 


250.“ that a conſignor may get the goods back again by any 
means, provided he does not ſteal them,” is very ſtrong. But in 
that caſe as well as in all the caſes ſince, in which that doctrine 


has been "recogniſed, the goods have been actually ſeized by the 
conſignor before they have come into the poſſeſſion of the con- 


ſgnee; whereas in this caſe the vendor was not able to get them 
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CASES IN TRINITY TERM | 

out of the wharfinger's hands into his own, poſſeſſion, and is now 
claiming to have a right of action againſt the wharfinger for not 
delivering them. Had the wharfinger delivered the goods to the 
Plaintiffs on their demand, perhaps they would, have been entitled 
to retain them ; but Lord Eldon, when this cauſe was tried , leemed 
to entertain ſome doubt as to, their right to ſue the wharlinger, 
Though if the Plaintiffs had put their mark upon the goods while 
in the warkhoufe of the wharfinger, or if the wharfinger had 
agreed to hold them for the Plaintiffs, ſack circumſtances might 
have amounted to a ſtoppage; ſtill it may be very queſtionable 
whether a mere notice to the wharfinger of a right to the goods i | 


tantamount to a ſtoppage. In conſidering whether the goods were 
in tranſitu at the time the notice was delivered to the wharſinger, 
it may be obſerved that in all the caſes on this ſubject expreſſions 
| have been uſed which muſt be deemed figurative; ſuch as that the 
goods muſt have come to the * corporal touch” of the conſignee, 
which Lord Kenyon in Ellis v. Hunt, 3 Term Rep. 4.68. allows to 
be a Renee expreſſion, and that they muſt have come * to their 
journey 's end,” which if ſtrictly true would do away the authority 


of Ellis v. Hunt. Now here the wharfinger muſt be deemed the 


agent of the bankrupt, ſince he received the goods on his account 
and debited him with the freight and charges. 
Lord ALVA NLEVY Ch. J. The caſe before the . is ſhortly 


this. Card being a trader at North Tarwton, gives orders to the 


Plaintiffs to ſend the goods in queſtion to him from London, but 
does not direct that they ſhall be ſent by : any particular ſhip ; his 
orders were that they ſhould be ſent to him at Exeter to be for- 
warded to North Tawlon. They were accordingly ſhipped, arrived 
at Exeter, and were put into the hands of a whartinger to be for- 
warded to their journey's end. In the books of the wharfinger 
they were put to the account of Gard as the perſon to whom they 
were directed, and he was conſid dered as the wharfinger's pay- 


| maſter. In this ſtate of things the letter of the 16th September was 


received by the Plaintiffs, the meaning of which I take to be this; 
the vendee ſays, © my ſituation 1 is ſuch that I will not receive the 
goods, and you may take them back again if you think proper.“ 

3 Plaintiffs immediately on the receipt of this letter ſent to the 
wharfinger and forbade him to deliver them according to the direc- 
tion. The wharfinger promiſed not to deliver them till he could 


2 ſo with ſafety, e e which he afterwards delivered 
them 


IN | THE FORTY-FIRST YEAR OF GEORGE III. oo 


wem to the aſſignees of Gard. The queſtion i is whether the goods 1801. 
in the hands of the wharfinger were in ſuch a ſituation that the Fee 
| vendors could flop them? The caſes cited for the Plaintiffs have Ns 
eſtabliſhed that where there is a contract for the ſale of goods, and Bark, 
a delivery has been made to a middle man, who is merely the 
vehicle between the buyer and ſeller, the latter, in caſe of the in- 
| ſolvency of the former, may ſtop them at any time before they 
have arrived in ſuch a ſtate as to be in the actual or conſtructive 
polſeſon of the buyer. The only queſtion is is, whether theſe 
goods are to be conſidered as having been in the od of a middle 
man, or as having been taken 1n the poſſeſſion. of the perſon tor 
whom they were ultimately intended? If in the courſe of the 
' conveyance of the goods from the vendor to the vendee, the latter | 
be allowed to exerciſe any act of ownerſhip over them, he thereby 
reduces the goods into poſſeſſion; and puts an end to the vendor's 
right to ſtop them. So, though it has been ſaid that the right of 
ſtoppage continues until the goods have arrived at their journey { 
end, yet if the vendee meet them upon the road and take them 
| into his own poſſeſhon, the goods will then have arrived at their 
journey's end with reference to the right of ſtoppage (a). I am of 
opinion that the wharſinger in this caſe not having been particu- 
| larly employed by the vendee, is to be conſidered as a middle 
man. And it has almoſt been admitted in the argument, that if 
the Plaintiffs could have got the goods into their poſſeſſion they 
| would have had a right to keep them. But then another queſtion 
| ariſes, 5 admitting that the Plaintiffs would have had a right to 
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(a) Bot in a cafe of Holſt v. Poxwnall, and | the port from a hence ſhe had been confign- 

another, 1. Eſp. N. P. Caſ. 240. where a cargo Led; and that that ſhould diveſt the property 

conſigned to a perſon at Liwverjool was on the | out of the conſignor and veſt it in himſelf; 

arrival of the ſhip there taken poſſeſſion of by which was a poſition not to be ſupported, as 5 

the aſſignees of the confignee who had become | there would then be no poſſibility of any 

bankropt; and the ſhip was afterwards ob- ſtoppage in tranſitu at all.” It is added in 

liged to perſorm quarantine, and during that | the report, that the Court of King's Bench 

quarantine was claimed by the conlignor, on a motion for a new trial confirmed the 

Lord Kenyon is reported to have ruled that opinion delivered by Lord Kenyon at Nik 

the conſignor had a right to the goods, ſay- Prius, —2uzre, whether there be any diſ- 

ng that 5 in or Ler to give the confignee 2 | tin&tion between cartiage by ſea and carriage 

"oy toclaim by 0 0 of poſſeſſion, it ſhould by land upon this point: for it may be ob- 

e & poſſeſſion! obtained by the conſignees ſerved that in the former caſe the maſter by 

ng of hire 2 ſigning the bill of lading agrees with the | 

5 put by the 50 antes counter, . | conſignor to deliver the goods at the deftin- | 
e conſignee bad a right to go out to ſea to ed port; whereas in the latter, no ſuch ex- . 


meet the ſhip could not be ſupported, as it preſs agreement is entered into between the, 
might go the length of ſaying that the con- vendor and the carrier, | 


1 might meet che Vene coming out of 


8 
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1801. retain the goods had they got them into their own poſſeſſion, 


* * | - a nn. whether whey: have any right of action to recover them out of the 


V. 


Batt. © ſhould be underſtood that an action may be brought by the perſon 
entitled to ſtop the goods againſt any carrier, who after notice to 
retain the goods delivers them to the perſon to whom they were 
originally conſigned : ſuch a rule would be highly oppreſſixe tg 
carriers. A carrier knows nothing of the vendor. In the caſe of 
. a conveyance by ſhip, the maſter ſigns a bill of lading by which 
+; be engages to deliver the goods to the conſignee or his order: and 
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Rl thereby ſubjects himſelf to an action, becauſe the vendor has a right 
 to-ſtop the goods in tranſitu (a). In the preſent caſe, however, ful 


„ 


. himſelf to be in the nature of a ſtakeholder bound to deliver ac- 
cording to the right. Without determining therefore whether the 

| wharſinger would have been liable without notice, or even after 
notice, ſuppoſing no undertaking to have been made by him, [ 


4 not to deliver the goods out of his cuſtody till he was certain of 
a a faſ delivery, ” is anſwerable to the- Plaintiff.” 
Hearn J. I am' of the ſame opinion. The general rule of 


upon the application of that rule to the facts. The queſtion there- 
fore is, whether theſe goods in point of fact were ſtopped in lran- 


the wharfinger and demanded the goods as their property: and 
the wharfinger undertook not to deliver them till he was certain 


g ED without ſuch. undertaking the Defendant would have been liable, 
| Whenever that caſe occurs it will receive due conſideration from 
the Court. In this caſe doubts have ariſen with ſome of the 
Court reſpecting the effect of the letter of the 16th of September, 
It appears to me however that 1 it will not vary the Plaintiffs right. 


| 10 In Fearon v. e 1 H. Bl. 140 | rent * the captain is diſcharged by a 
In notis; it was held by Lee Ch. 7 that where delivery to either of the conſignees. 
ſeveral bills of lading are indorſed to diffe- | e 


W 


* Fel . 
We : a 
7 


Others hands of the middle man? I am very far from wiſhing that eit 


if he deliver them accordingly it can hardly be ſuppoſed that he 


| : notice was given to the wharfinger by the conſignor, and no de- 
J „%% Od 0 mand was made on the part of the original conſignee. The con- 
1 ſignor by letter demanded poſſeſſion; and the wharfinger admitted 


think it clear that the Defendant in this caſe having undertaken 


Jaw i is admitted on all hands. The only point in this caſe depends 


ft u? Here there certainly was no corporal touch: but that took | 
place which was equivalent to it. The Plaintiffs gave notice to 


of a ſafe delivery. It is unneceſſary therefore to conſider whether 


In 


' IN THE FORTY-FIRST YEAR OF GEORGE 111. 


In Berwick v. Athyn, 1 Str. 165 5. the refuſal by the bankrupt to 
receive the property ſeems to have been conſidered meritorious. 
80 1 think that the condudt of the dg ata in this caſe was 


commendable. pe ROOTS 

RooxE J. In this caſe bers is no dulpute clpeting the rule 
ef law. The only difficulty ariſes upon the application of the facts 
to the law. It is agreed that a contract once completely executed 
cannot be reſcinded. If therefore the. goods had got into the hands 


of the conſignee, there is no doubt that he would have been pre- 
cluded from giving a preference to any one. But while the goods 


are in tranfitu they may be ſtopped. Fhen can'there be any doubt 
whether theſe goods were in tranſuu or not? The conſignees did 


nothing to take poſſeſſion of the goeds while they remained with 

the wharfinger before the Plaintiffs made their elaim. That claim 
was made in eonſequence of information (which appears to me to 
have been very proper) that circumſtances had ariſen in the affairs 
of the conſignees which made it -improper for them to receive the 
Zoo. In what manner that information was obtained can make 
rence in the caſe. The honeſty of the confignees ought 


not to , prejudice the:Plaintiffs? right. If indeed the eonſignees after 


getting the goods into their hands had given them up, ſhe caſe 
would have been very different: but here the information was 


given while the goods were in traſitu. I do not meddle with the 


queſtion how far an action might be maintained againſt a carrier 


upon a bare notice not to deliver; * Go! not * that ſuch an 


| adion might not be maintained. | 3 


ChAMRRRE J. The 1 queſtion is, baker theſe. 8 were 


in tranſitu at the time they were claimed by the Plaintiffs ? The 
goods were directed to be ſent to North: Tawton where the bankrupt 


lived, and having been cxrried(/as far as they could go by.water 


they were delivered to a wharfinger to be forwarded: to the bank- 
yupt. "WW lle chey were with the wharfinger the demand was 
made, no act having been done to ſhorten the journey. We can- 
not, therefore, without overturning all the caſes, my the goods 


were not In trarfitu. The ſecond - objechion 1 is, that f in order to 


entitle the Plaintiffs to this action, they mould have been taken 
actual poſſeſſion of by the Plaintiffs, either by corporal touch, or 


ſomething equivalent thereto... The firſt delivery to the carrier veſts 
the property in the vendee, but the property ſo veſted i is a defeaſible 


property, and may be defeated by the inſolvency of the vendee. | 
N 6 e | When : 


Vor. ll 
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Miene a demand. upon the perſon in whoſe euſtody the goods are, le 


Others 
; V. 
Barr. 


1 doubt. The 


CASES IN TRINITY: TERM. 


When therefore the vendor, having notice of ſuch inſolvency, makes 


thereby defeats the contract. If this were not the caſe, the carrier 
would have it in his power to decide between the vendor and the 
aſſignees of the bankrupt. In the, preſent caſe there can be ng 
doubt of a converſion having taken place. Caſes of difficulty may 
indeed ariſe ; as if a carrier upon reaſonable. doubt ſhould refuſe o 
deliver up the goods without further authority, or until the cireum- 
ſtances of the caſe are aſcertained (4): for a demand and refuſal do 
not always conſtitute a converſion (5); there are many caſes to the 
contrary. But here there was an actual converſion; the defendant 
having delivered the goods contrary to his own undertaking. There 
is augther point however upon which I have entertained ſome 
The vendor did not get poſſeſſion of theſe goods by his 
on ee and care, or in conſequence of caſual information; 
hut through the intervention of the bankrupt himſelf. eight days 
after the act of bankruptey committed. That circumſtance raiſed 
ſome doubt in my migd-; ſince it appeared that the bankrupt had | 
thereby. given a preference to the Plaintiffs over the reſt of his 
_ ereditors-- But ſtill ns: che whale I am inclined to agree with 
Lam not fond ef multiplying ſmall dif- 
tinctions, and think that too many have been already taken: and 
the general inconvenience will not be very great, ſince many 
_ «caſes of this kind are not likely to ariſe. It ſeems indeed that there 
will be a certain degree of diſcretion veſted in the bankrupt, ſince 
he will be empowered to accept goods which are coming to him 
from one conſignee, and to give notice to another conſignee to ſtop 
them ins Ea B But as no fraud appears to have heen committed 
on J of the Plaintiffs in this caſe,'I am inelined on this 
point, as. well as the others, 5 not without ſome doubt, to 
coneur Küche the reſt of the Court. 
Per Curiam, Let the verdict be entered for he «Part for 


re r ' "PIE © % 
9 OR ou iba 


the reft of the Court. 


*. 
, 11 


4 11 a or 200 my 1 yy 1 de- 


__ them, and he anſwers that he knows | 

not whether 1 am the true owner. or not, 
© and therefore fefuſes to deliver them, this is | 
by pot. to be- deemed a converſion, 105 his own 


uſe, as be keeps them for the owner, Die. 


. Coke Ch. J. 2 Bulſir. 2k The ſame | 
* is * N by Lord ee ; 


5 eher v. baue, I 25 N. P. ci 


not be adjudped a converfion; 10 Co. 57. 
5 Sore 187. 2 Mod. 245, See alſo Roſs v. 
Jobnſin, 5 Burr. 2827, and 2 5 v. — 


ö 7701 
4 


93. 

() Dia. Per Lord . 3 Burr. 
1243; And indeed if demand and refuſal 
only be found upon a ſpecial verdiR, it mal 


4 Term Rep. 260. 
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. ©. Jos OHNSON and Another. 9 Jon We... 
"ENS ad Bude Serjts were to have ſhewn cauſe and ſlaying When two 


ifs proceedings upon the bail-bond in this caſe on the uſual terms, 
but ſaid they ſhould content themſelves with infiſting againſt the 
Defendants being allowed to. plead in abatement that two only 
out of three joint - contractors were ſued; and to ſhew that they 
ought to be reſtrained from ſo A eee ee cd 2 Salk, ws 

Anon. as directly in point. 

"Beſt and Onflow Serjts. contended, SM cho "Y that other ey. 


contractors were not ſued was not a mere dilatory plea, and there- 
| fore the We would r not n _ a reſtriction as the Plaintiff 


required. gane; 
But che puri + ſrid TEM ee it a very Sande riftriaia 7% 


ab that they would not ſtay the proceedings on the bail-bond to 
give the Defendants an opportunity of pleading in abatement. 

Rule. abſolute, on the Defendants undertaking; got to plead i in 
abatement. | 


* 


only of three 


joint con- 
tractors are 
ſued, the 
Court will 
not ſtay pro- 


ceedings up- 


on the bail 
bond unlefs 
the Oe fend- 
ants will un- 
dertake not 
to plead in 


abatement. 


_ Eyys v. Ware os Jone 10. 

RET. The Detendant made cognizance as bailiff to . L. The Defend- 

| ' ant in reple- 
for rent arrear, and i in his ſeveral cognizances ſtated that the vio haviag 


— 22 — | — Dd 2 — — SS 


| Plaintiff held the land“ under a certain demiſe to him the ſaid. ed ua 


Jobn 1 Lees theretofore made,” 72 The Plaintiff pleaded in bar, that Rae held 


he did not hold the land under a demiſe to him made in manner the land un- 


der *acertain 


and form, &c. Aſter this the Defendant obtained a judge s order demiſe to 


im the ſaii 


* that he ſhould be at liberty to amend the cognizances, by „ L. (the 


7 Plaioriff) 
out in each cognizance the words * to him the ſaid Jobn Leer, eee 


and that the Plaintiff ſhould. alſo be at liberty to plead” de novo; Tun 
and in caſe the Plaintiff ſhould plead new matter, the Defendant kr i 
ſhould pay the coſts of the amendment to be taxed by the Protho- gid . 
notary; but if the Plaintiff ſhould not plead new matter, the De- 1. 
fendant ſhould pay ſuch coſts only as ſhould be occaſioned by 88 = 
making the cauſe a remanct, and paſſing the record.” The cog- Defendant 
54 : . | | ; a . obtained an 
nizances having been amended according to the order, the Plain- order i 
amend 


| ſtriking out the words *© to "Wa the ſaid J. L.“ with liberty to the Plaintiff to plead ae novo, and that 
in caſe the Plaintiff ſhould plead new matter, the Defeadant ſhould pay all the coſts of the amendment. 


The Defendant having amended accordingly, the Plaintiff demurred ſyecially, and aſſigned for cauſe 
chat it did not appear to whom the demiſe was made. Held that the demurrer wis not n matter. 


FR LN 9 5 55 tiff 
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4801. tiff demurred, ſpecially aſſigning for cauſe. that it did not appear ſo 
"Io; whom the demiſe-was made (a). 

:Warirerns, The Prothonotary confidering the ſpecial er as new mat. 
ter, allowed all the coſts of the amendment; upon which a rule 

wWoas obtained by Bayley Serjt. calling on the Plaintiff to hey 
cCeauſe why nn 3 not a * to review his 
taxation. | 
- 1Apainſt-which rule. Bc Ht Serie; i an and contended 

8 4 the demurrer aroſe entirely out of the alteration. in the eo 

| : 5 1 and ſtated that it had always been the practice in the 

2? »Prothonotary's office to conſider ſuch a demurrer as new. matter, 

why Ain Which he was confirmed by the Prothonotary himſelf. 


But. te Court were of opinion chat this ſpecial demurrer ought 


* 


not to be conſidered as new matter within the meaning of the o- 
9 and diredted the ne to review his (axayon. 
„ e ene 2117: e an Rule abſolute, 
{ £386 910 1 0 | 1 77400 ons | 
ha) Vid. the. * 11 22 2. c. 19. ot 2. J avow. or abs conveyance EE without 
-which er. Deſendants in ard ro [ ſetting « out thexitls of the leſſor. 
June-a8th. e COLEMAN. 
Tie Cort 
will not ſet Bites, Serie, mor for a Ga to bew 10 why all. proceed- 
"Levin 250 ings in this caſe, ſhould not be ſet aſide for irregularity and 
: Wer on ry ray He the bail- bond be delivered up to be cancelled. 


? * . Wo | It appeared that the Defendant had been arreſted 1 pon a ſpecial 


© fendant has capias, in which he was named. M. "6: Loleman, without ſtating 


bee ſted 
82 have either. of the Chriſtian names at length, and that the athdavit to hold 


nic A to bail deſcribed him in the ſame manner. 


245 in te alf. 5 be Court obſerved, that the Defendant had not been are 


.davit to bold, 
3 by a wrong name, and thought t the objetion immaterial 

- Initials only | 

ol bis Chriſti- _ Bale took nothing "7 his motion, 

an name were 5. 

; inſerted. 
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Tarranpan and 4 Ochers, Aſlignees of Baar v. 
| RanDaLL, | 


rpms cauſe Site wi to be tried befor Lord Alvanley Ch. J. at 

the ſecond Sittings in this Term, when a verdi& was found for 
the Plaintiffs, damages 2167, coſts 10% r to the opinion of 
the Court on the following caſe. | 
| The declaration ſtated, that the Denn before the bank- 
ruptcy of Bray, was indebted to Bray in 39o/. for money lent, and 
300 J. for money paid, and that he was indebted to the Plaintiffs 
after the bankruptcy in 300 . as well for money before Bray 
became a bankrupt received to Bray's uſe, as for money after the 


| bankruptcy received to the uſe of the afſignees, and upon an ac- 
an sction to 
recover back 


count ſtated with the Plaintiffs as aſſignees. 

Bray duly became a bankrupt, and a commiſſion was iſſued 
 apainſt him, under which the Plaintiffs were declared his aſſignees. 
On the 12th of November 1800, previous to any act of bankruptcy, 
in conſideration of 210“ then paid by Bray to the Defendant, the 
Defendant entered into a bond in the penal fum of 990 7. with a 
condition as follows: © "Whereas: the faid Mi Itiam Randall hath, in 
© conſideration of two hundred and ten pounds to him paid by 


„the ſaid Jobn Bray, at the time of the ſealing and delivery of 
| the above written bond or obligation, contracted and agreed to 


| © pay unto the ſaid John Bray or his aſſigns on the firſt day of 
i May i in every year, one annuity or clear yearly ſum of one hun- 


© dred and five pounds until he the ſaid Wilkiam Randall, his 


„ heirs, - executors, or adminiſtrators can prove by evidence, or 
| * otherwiſe. to abide by the report of three eminent hop mer- 
* chants, who ſhall make! it appear to the fatisfaction of the faid 
« Jobn Bray, his executors, adminiftrators, and aſſi igns, that the 
revenue received by Government by reaſon of the duties no 

* aſſeſſed by Parliament upon hops grown in Great, Britain, 
ſhall in the preſent or any one year hereafter amount to a full 


and clear revenue or ſum of two hundred thouſand pounds, 
I ſuch. duties.to be taken according to thoſe at preſent impoſed by 
8 * Parliament, and not to be affected by any ſubſequent alteration 


whatever; and for ſecuring the due payment of the {aid annuity 
of one Nadel and five pounds until ſuch event, the faid Mil. 
Vor. . „„ Þ E 5 | „ fam 
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1801. 


Vine 19th; L 


A. in conſi- 
deration of 


200l. paid by 


B. gave a 
bond for the 


payment of 
an annuity to 


the latter of 


Ido guineas, 


urtil the hop 
duties ſhould 


amount to a 


certain ſum. 
Be fore this 
event had 
taken place 
A. brought 


the 200. of 
B. Held that 
the action 


Was main- 
tainable. 
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Wy 
180 . 66 24 Randall hath Eres into the above written bond or obli. 


— mn ct 
e e gation: Now therefore the condition of the above written 


1 ene « bond or obligation i is ſuch that if the ſaid William Randall, his 


1 &« heirs, executors, adminiſtrators, or aſſi igns, ſhall and do from the 
day of the date of the above bond well and truly pay, or cauſe 

7 nk e to be paid unto the ſaid Fohn Bray or his aſſigus one annuity 

vdr clear yearly ſum of one hundred and ſive pounds of laufe 


e money of Great Britain on the firſt day of May in each and 
een N every year, without any deduction or abatement whatſoever, 
„ until the faid William Randall, his heirs, executors, or adminil. 
© trators ſhall prove by evidence, or otherwiſe abide by the repon 
of three eminent hop merchants, ' who: ſhall make it appear to 
| Fg et the ſatisfaction of the. ſaid, John Bray or his aſſigns that the re- 
venue received by Government by reaſon of che duties now | 


© aſſeſſed by Parliament upon hops ſhall in the preſent or any ore Wil 
„ year hereafter amount to a full and elear revenue or ſum of two FT 
0 . - < hundred thonſand pounds, ſuch duties to. be taken according to : 
7 0 thoſe at the preſent time impoſed by Parliament, and not to be f 
©, affefted, by any ſubſequent alteration, therein, and ſhall and do Will 
“ make the firſt payment of the faid annuity of one hundred and Wi © 

4 five. pounds on the firſt day of May in the year of our Lord N 

_ * 1802, then and in ſuch caſe or caſes the above written bond or Wi 2 

* obligation ſhould be void and of none effec, otherwiſe it ſhall Þ 
„be a remain in full force and virtue. 7 

75 | N 0 S 8 ot Wm. Radu (Seal. 0 

ins Sele wal | delivered (haiog firſt legally | be 

+ ſtamped, and ſeveral obliterations and 8 

\s interlineations being oe in preſence | 4 

« * of 75 by 

| 66 John. road. Pn to 

| | 3 Mm. Mann. PEE v2 | £0 

« . at 2 time of. tis ſealing and delivery of he) th 

| within written bond or obligation of and from the within {hi 
named John Bray the ſum of two hundred and ten _ Is 
pounds (being the conſideration paid for the angvity | po 

. - within ſecured), by me. Signed! in the e Preſence vi Fobn | be 
7 Broad, } bes Mann. . | J COL 
= r in. Randall. WM «6 

'* Before the Neibrise of this action the Plaintiff applied to. the 8 
Delendant, ſtating that they conſidered the bond to be tg bef 


- [IN THE/FORTY-FIRST YEAR OH GEORGE III. 
1 eee the retura: of the 210/. and Intereſt, which was 
reſuled. - N e 


If the Count ſhould be of. opinion that ahe Plaintiff were = 
| tiled-to'recover. back the ſaid ſum of 210/. with intereſt thereon, 


then the verdict to ſtand. If the Court ſhould be of opinion that 


the Plaintiffs. were entitled to recover back the ſaid ſum of 210/, 


| but were not entitled to intereſt thereon, then the verdict to be en- 
tered for 2104. damages and 405. coſts. If the Court ſhould be of 


opinion that the Plaintiffs were entitled to recover en, a non- 


| ſuit to be entered. 405 
Barley Serjt. for che Plaintiffs The Plaintiff 1 to recover 


in this action reſults from two points, which are both. clearly i in 


- their favour, viz. 1ſt, That the bond ſtated in the caſe, and upon 
which the money. was advanced i is void; and, 2dly,. that this ac- 
tion is; brought before the event has happened, which the, parties 


| bad in contemplation. at the time of catering into the contract. 


iſt, That the bond is void, moſt clearly appears from Atherfeld v. 


Beard, 2 25 erm Rep, 610. and Shirley 1 v. Sankey, ante, 130. [This 
Was admitted on the other ſide.] 2dly, The money advanced by 

| the bankrupt was, not. advanced on a contract which was either 
nalun Probibitum or malum i in fe, but merely money advanced on 
a.conſideration. which has failed, the. bond given to ſecure its re- : 


| payment, not. being ſuch. as can be enforced at law. In Cotton v. 
- Thurland, 5 Term: Rep. 405. which was an. action to recover a 


depoſit. from a ſtake-holder on a wager reſpeQing the event of a 
| boxing match, it was admitted that as long as the contract i is exe · 


cutory, money ſo paid may be recovered back ; and though that 


| cale, Was decided on the ground of the action being brought againſt 


the ſtakeholder, x who not having paid i It Over was juſtiſied in refuſing 
to return it, yet Lord Kenyon alludes to the diſtinction between 
contracts executory and executed when he lays, © this is not like 
| the caſe of a policy of inſurance, where the riſk having been run 


the party has attempted to regain his money again.“ _ Indeed, in 


Lowry v. Bourdieu, Doug. 468. where the inſured in an — 


policy attempted to recover back the premium after the riſk had 


been run, Buller J. ſays, « there is a found diſtinction between 


| contracts executed and executory, and if an action is brought to 


reſcind a contract you muſt do it while the contract continues 


executory ; 5 and obſerves that if the action had been commenced 
before the riſk was over the Plaintiff might have had a ground for 


— 


1 0 a L 4 F F : .* 
K ' I 4 a 
144 WI : } « 

. N 1 ” 7 


RANDALL. 


459 


1801. 
— a ad 
Tarr. 
DEN and 

Others 


D. 


og obs 


"= * 7 - ha n 1 4 » 5 — . . 1 4 
n ² ¹ -A AA mer — —— — — 


N 22 2 = 1 
f * ** * 2 
8 . TOE SS Lo 


* a er 
— PPP 


. — . penn 
: nag IE IR I nes wa —— 
— — 


= 
4 

4 
4 

my 
4 
14 
9 


a” 


1801. 
— 7 
TaPPEN- 
"DEN and 
Others 
f . 

RANDALL. 


Fa 
- — 


| CASES IN TRINITY TERM 
his demand. With reſpect to the late eaſe of Fandych v. Hewin 


1 £2f.. 96. where it was held that the premium paid on an inſy,. 
ance to cover enemy's property could not be recovered back, there 


the riſk had been run before the action was brought, and the at 
of inſuring enemy's property was an offence againſt the policy of 


| the ſtate. I Indeed in Lacanſſade 984 V. Bite, 7 Term Rep. 535. 


money paid on an illegal wager was recovered back after the event 
upon which the wager proceeded had turned out againſt the Plain. 


tiff, the Court holding it more conſonant to ſound policy to permit 
money paid on am illegal conſideration to be recovered back by the 


party paying it, than by: W the 1 0 to Hive « effect to- the | 


a "ny contract. 
Bet Serjt. for he Dettudant, It 18 partodtly "RP that where 


money has been advanced without any conſideration i it may be re. 


covered back, but if advanced on a conſideration which fails be⸗ 


cauſe the contract 18 legal, then the rule applies that in Pari Gelid 


conſideration,” (viz. a wager on a horſe Face) and . Plaintiff 


Potior oft conditio poſſidetitic]/ Thie only caſe in which this rule ha 


ever been impeached at all is Lacauſſade v. White, and that de- 
ciſion was treated by the Court in Fandyck v. Hewitt as not quite 
ſound, Le Blanc J. ſaying it had fince been very much canvaſſed 
in Houſſon v. Hancock- (a), where it was conſidered that money 
depoſited on an illegal wager and paid over to the winner could 
not be recovered from him.“ If the contract i in the preſent caſe 
be a legal one, the bond i is not void but the Plaintiff will have the 
benefit of the conſideration he has advanced when his time comes 
to demand payment of the annuity; ; if it be not legal the rule of 
Potior Cl conditio Poli denlit applies. It is not necefſary that the 
contract ſhould be immoral, it is ſufficient if it be illegal; and in- 


deed in Houſon v. Hancock, Lord Kenyon ſo treats it when he ſays, 


et here the Won was not paid on an immoral, though an illegal 


7 


was not permitted te roche. 
Lord ALVANL ET Ch. J. Without lng time. to lock into al 


the caſes which have been cited, it does appear to me to be clear 


that the Plaintiff it in this caſe is entitled to recover back the money 


which he has advanced. In the preſent tranſaction there was no 


moral turpitude whatſoever: and though it has ſometimes been 
held that where there is moral turpitude in the contract, the Court 


| 8 - 
5 ; Sth Fore of 4 

: 4 * . 1 
$ > 4 3 $& 0 * 


8 


Eg .) s Term Rep. 555. 


IN THE FORTY-FIRST YEAR OF GEORGE IL, 47t. 
ill not allow the party who has advanced money on ſuch a con 1601. 
tract to recover it! back; yet no argument of that ſort can be urged Taeres- 


in the preſent caſe. The fimple ſtatement of this caſe is, that after 75% 350 
the money had been paid, but before the time had arrived at „ 
RANDALL. 


| which the event in contemplation of the parties contracting was to 
take place, it was found out that the contract was illegal; and 
| therefore the money paid was demanded back again. There is 
hardly any cafe of this ſort in which the diſtinction between im- 
moral and illegal tranſactions has not been taken. I do think that 
there is a material diſtinction between wagers which are not re- 
cCoverable on account of ſome inconvenience which the public may 
. ſuſtain by the open diſcuſſion of the queſtions to which they give 
' riſe, and thoſe which are in themſelves immoral. In the Preſent 
caſe one party has paid money without any conſideration and is 
therefore - entitled to recover it back from the party to whom he = 
paid r | 7 
Harn J. I am of the ſame opinion. It ſeems to me that the 
ditingion adopted by Mr. Juſtice Buller between contracts execu- 
tory and executed, if taken with thoſe modifications wbich he would 
neceſſarily have applied to it, is a ſound diſtinction. U ndoubted- 
ly there may be caſes where the eontract may be of a nature too i 
| groſsly immoral for the Court to enter into any diſcuſſion of it; | : 
23 where one man has paid money by way of hire to another = - 
murder a third perſon. But where nothing of that kind occurs 1 
think there ought to be a locus bœnitentiæ, and that a py thould.._ 
not be compelled againſt his will to adhere to the contract. 
Rook J. This is an adtion brought by aſſignees to reeover 
back money paid by way of conſideration for a bond which clearly 
could not be put in force, and 1 hink this action may well be ſup- 
ported. There 1 is nothing criminal in the contract which v was en- 
tered into between theſe parties; - nor has that contract been exe- 
cuted; nor indeed is this a caſe where money which has been paid 
over by a ſtakeholder is ſought to be recovered. 1 therefore ſee F 
no reaſon to prevent the preſent Plaintiffs from recovering: and . 1 y 
wiſh it to be underſtood that I fully accede to the docrine laid po ION 
down by Mr. Juſtice Buller reſpecting contracts executory and” yo be 
executed. If in this caſe any money had been paid upon the. -plaza 4 32.. 
bond T'ſhould- have felt ad Ao in TEA the Tight of the BY 19705 
| Plaintiffs to recover. NAICS 441 46 ä 
Vol II. . 88 6 b 1 5 2 8 AD 8 N 5 | 
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1801. n J. Undoubtedly chere is a great deal of 3 
Tarrex- 


He Ss : and 
e "Others 0 think that the nature of this contract is not ſuch as to prevent th, 


v. | Plaintiff from recovering the money which he has advanced Without 


ves. 
e conſideration. The contract which the parties entered into is not 
: 3 Le by any declaration of any poſitive law upon the lubjeg, 
| nauor is it malum in 22 but i it is a contract which cannot be put in force 
merely becauſe it is 1 inconvenient that the merits of the queſtion 
ſhould be publicly diſcuſſed. Indeed, ſuppoſing the parties able 1g 


refer to ſome publiſhed documents reſpecting the amount of the 


duties, all objections to the wager would ceaſe. . Before the con. 


tract was in any way executed, it being found that the aid of the 


law could not be had to enforce the bond, application Was made o 
the Defendant to pay back the money which had been advanced | 


and the Defendants having refuſed to pay it, 1 think the Tait 
are entitled to recover in this action. W 


5 Poſtea to he Plaintifh ; 
8 "Vis was then 8 to ke Court PRE it would be. neceſſary for 


e them & give an opinion reſpeQing the amount which the Plaintifh 
| 1 were entitled to recover; upon which the Court obſerved that in 


an action for money had and received, nothing but the net ſum 
advanced without intereſt could be recovered auen and that the ver. | 


«a muſt therefore be entered for the ieder ſum. 


0 Vide le., v. aue. 1255 hue and Walter v. cur. ans, , vol i. p. 366. 
\ on — 7 


— 23 
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Prin facie, 
every ſubject e 
has a right 
to take fiſh 


ter marx; 


dar ſuch ge- own uſe. The 2d count was for breaking and entering the ſame 


neral right 


may be cloſes, and with Defendant's feet and. the feet of his ſervants in 


.abridged b 
po 8 walking, treading up, trampling upon, ſubverting and ſpoiling 


5 EE Plaintiff's foi, earth, and ſand, and with the feet of Gale and with 


ſome indivi- $65: 


dual. 2uere, If hers be 2 ind facie right in the fs to Take 22 pr found 90 ae ſhore betetet! 
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in the diſcuſſion which ariſes out of this ſpecies of action: but ſtiliq 


— AES PASS. Te iſt, count was oi breaking and. entering the 
1 Plaintiff's 8 cloſes, called the F. oot-Muſele-Stear, the Great-Out- 

found upon Muſele-Shear, and the Sea-Shore,, in the, pariſh of. Key/ham, and 
| beveendigh Plaintiff's ſhell-fiſh, and chez there finding, catching taking, and 
and low wa- carrying away and converting and | diſpoſing, thereof to Defendant's 


— + 


IN hi; FORTY- TAPER YEAR OF GEORGE Il, 


LOR 


| ing, tc. and Plaintiff's ſhell-fiſh and ſhells, breaking, cruſhing, 5 
2nd deftroying, and with ſpades, ſhovels, mattocks, pickaxes and 
other inſtruments digging and making holes and-pits, and turning 
up, Vc. Plaintiff's earth, ſoil, and ſand, and digging up, raiſing. 
up, and getting up divers large quantities of Plaintiff $ ſhell-fiſh 
And ſhells, and carrying away the ſame and converting and diſ- 
L poſing thereof to Defendant” s on uſe. There were ſeveral other 
[ counts for breaking - and entering Plaintiff” 8 ſeveral bihery- and his 
* fiſhery, on which iſſues in fact were joihed. 
The Defendant pleaded,-1ſt, the general iſſue, 2dly, As to the 
. mentioned in the two firſt counts that the cloſes therein 
ſeverally mentioned were the ſame, * and, that the aid cloſes in 
which, Sc. at the ſaid ſeveral times when, &c. were and ſtill are 
| and from time immemorial have been part and parcel of a certain 
am of the ſea, in which every ſubject of this realm at the ſaid ſe- 
| weral times when, Nc. of right had, and of right ought. to have 
3 had and now hath; and of right ought to have the liberty and pri- 
wilegs of fiſhing aud watching, digging for, raiſing, getting, taking 
and carrying away ſhell-fiſn and ſhells there, therefore Defendant 
being a ſubject of this realm at the faid ſeveral times when, Oe. 
entered into the ſaid cloſes in which, Gb. ſo being part and parcel 
of the ſaid arm of the ſea to fich therein and to catch, dig for, 
1 raiſe;,get;) take, and carry away the ſhell-fiſh-and ſhells there, and | 
| did then and there fiſh and caught, took, and carried away the faid _ 
celan and ſhells in the firſt-count mentioned, and alſo dug up, 
-taiſed up, and got up, took and carried away the faid other ſhell- 
fiſh and ſhells in the ſecond count laftly mentioned, as it was law 
ful for him to do, And for the digging up and carrying away of the 
Aid helldfiſh;: he entered: the ſaid cloſes it which, Oc. by himſelf 
and with other perſons, # and with the ſaid cattle, carts, waggons, G 
and other carriages, and the ſaid boats; lighters, and other veſſels, | 
dhe ſame bei rg! tes proper, atid necelfary' in that behalf, 
| andbin Jo doing he necefſarity and Lerne with bis feet and 
the feet of thofe Ini: perſons in walking a little trod up, trampled 
upon ſubverted and {poiled the ſoil u, eürth, and fänd in the ſecond | 
out wentichreid, and wich the feet ok the faid cattle and with the 
Wheels of the faidicarts; wagons, and. other carriages, And With 
the keels of the ſaid boats, lighters; an ant other veſſels a little trod 
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in wheels of carriages and the keels of boats treading up, tramp- 1801. 
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CASES. IN TRINITY. TERM. 


| .ably a little broke, cruſhed, and deſtroyed, and with the ſaid ſpades 
ſhovels, mattocks, pickaxes, and other inſtruments, the ſame being 
uſeful, proper, and neceſſary in that behalf, and in digging up, 
raiſing, and getting the ſaid ſhell-fiſh and ſhells in the ſecond count 
laſtly. mentioned, neceſſarily and unavoidably dug and made the 
ſaid holes and pits In Plaintiff's aid cloſes, and neceflarily and un. 


_ avoidably with the ſpades, ſhoyels, mattocks, pickaxes, and other 
8 inſtruments dug up, turned up, ſubverted, and ſpoiled a little of 
the earth, ſoil, and fand in the ſaid cloſes, doing as little damage 


on that occaſion as he could, which are the ine, Wc. of Ee. 


And this, Cc. wherefore, &c. _ 
7 pon this the Plaintiff new Agne, Mei: that Defendant on 
5 the days i in the firſt count mentioned broke and entered Plaintif%; 
_ cloſes-in the firſt count mentioned, © being certain cloſes lying 
| within the flux and reflux of the tides of the ſea in Plaintiff's | 


manor of. Keyſbam, and the ſaid ſbell-fiſh and ſhells there then 


5 f forn d, caught, took, and carried away and converted and diſpoſed I 


thereof to his own uſe, when the lame cloſes i in which, Oc. were 


left dry and were not covered with water.“ And alſo that De- 
fendant on the days and i in the manner in the ſecond count men- 
: tioned broke and. entered Plaintiff's cloſes, - being certain cloſes 

lying within the flux and reflux of the tides of the ſea within 
5 Plaintiff's ſaid manor of Keyhham, and with his feet, i. trod up, 
Oc. the ſaid earth, ſoil, and ſand, in the ſecond count mentioned, 


and with the feet of the ſaid cattle in that count mentioned, and 


with the wheels of the ſaid carts, fc, and with the keels of the 


ſaid boats, Sc. trod up the ſaid other ſoil in Plaintiff's laſt men- 


| tioned: cloſes. in the faid ſecond count mentioned, and Plaintiff's 


faid | other ſhell- fich and ſhells in the ſecond count mentioned, 
broke, eruſhed, He. and with ſpades, Dc. dug and made holes, 


Dc. and raiſed: up and. got up the ſaid ſhell-fih and ſhells, tc. and 
took and carried away tlie ſame, and converted and diſpoſed there- 
of, e. when the laſt mentioned cloſes in which, Sc. were left, dry 


and were not covered with water, as Plaintiff hath in the firſt and 


ſecond counts of the ſaid declaration complained againſt him, which 
ſeveral treſpaſſes ſo above new aſſigned Lani t and different 
ace Sc. ; - Wherefore. Ge. F2I7VV„ñœ 
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a Plaintiff's laſt mentioned cloſes, and the ſaid ſhell-fic and | 
ſhells in the ſecond count firſt mentioned neceſſarily and unavoid. 


IN THE FORTY-FIRST YEAR OF GEORGE In. 


o the new aſſignment the Defendant Pleaded, ift, the general 


iſſue; adly, © that the faid cloſes firſt above newly aſſigned, an 4 
the ſeveral cloſes ſecondly above newly aſfigned are, and at the ſaid 


ſeveral times, Vc. were the ſame cloſes and not other or difterent 
cloſes, and are and at thoſe times when, Oc. were certain rocks 


and ſands of the ſea, lying within the flux and reflux of the tides 


ol the'ſea ; and that the ſaid ſhell-fiſh and ſhells in the ſaid cloſes 


in which, Oe. were certain ſhell- fiſh and fiſh- ſhells, which at the 


fſaid ſeveral times when, Oc. were in and upon the ſaid rocks and 
fands of the ſea, and which but a little before the ſaid times when, 


Oe. were by the ebbing of the tides of the ſea left there in and 
upon the ſaid cloſes ! in which, Sc.; and that in the ſaid cloſes in 


the ſaid declaration mentioned every ſubject of this realm at the ſaid 


ſeveral times when, Ge. of right had and of right ought to have 


| had, and now hath and of right ought to have. the liberty and 


| privilege of getting, taking, and carrying away the ſhell-fiſh and 
| fiſh-ſhells left by the ſaid ebbing of the tides of the ſea in and upon 


the ſaid cloſes, in which, &c. wherefore the Defendant being a ſubject 


| of this realm at the ſaid ſeveral times when, Tc. entered into the ſaid 


| Cloſes in which, Cc. to get take and carry away the ſhell-fiſh and | 


fiſh-ſhells left by the ebbing of the tides of the ſea in and upon 
the ſaid cloſes in which, &c. and then and there got, took, and 


carried away the ſaid ſhell- fiſh and ſhells i in the faid firſt count 


mentioned, and alſo got, and for that purpoſe with ſpades, ſhovels, 
mattocks, pickaxes, and other inſtruments neceſſarily dug up and 
| raiſed up, and took and carried away the other ſhell-fiſh and ſhells 


in the ſecond count laſtly mentioned; and for the getting, taking, | 


and carrying away of the ſaid tell-fih and {hells, the Defendant at 


5 


the laid times when, Oc. entered the ſaid cloſes in which, fc. as 


it was lawful for him to do by himſelf and with other perſone, and 


with the ſaid cattle, carts, waggons, and other carriages, and the 


faid boats, lighters, and other veſſels, the ſame being reaſonable 
| and proper and neceſſary in that behalf, and in ſo doing he ne- 


cellarily and unavoidably with his feet and the feet of thoſe other 


perſons in walking, a little trod up, trampled, ſubverted, and (| ſpoil- 


ed the foil, earth, and ſand in the ſaid ſecond count mentioned, 
and with the feet of the cattle and with the wheels of the ſaid 
carts, waggons, and other carriages, and with- the keels of the ſaid 
boats, lighters, and other veſſels a little trod up, trampled upon, 


tore up, ſubverted, and ſpoiled other. the ſaid ſoil of the ſaid laſt- 


Vor. he 3 mentioned 
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1801. mentioned cloſes of the Plaintiff, and the -ſhell-fiſh and ſhell; in 
8 the ſecond count firſt mentioned, neceſſarily and unavoidably à 
5 broke, cruſhed, and deſtroyed, and with the ſaid ſpadez 
. ſhovels, mattocks, pickaxes, and other inſtruments, the ſame being 
uſeful, proper, and neceſſary in that behalf, in digging up, raiſing, 

and getting the aid ſhell-fiſn and ſhells in the ſaid ſecond coun 

laſtly mentioned, neceſſarily and unavoidably dug and made the 

aid holes and pits in Plaintiff's ſaid cloſes, and neceſſarily and un. 
avoidably with the ſaid ſpades, ſhovels, mattocks, pickaxes, and 

other inſtruments dug up, turned up, ſubverted, and ſpoiled a little 
of the ſaid earth, ſoil, and ſand in the ſaid cloſes, as it was lawfül 

for him to Co for the cauſes aforeſaid, doing as little damage on 

that occaſion. as hs could, which are the ſame, Cc. whereof, &. 

And this, He. wherefore, . | 

To this SOR there was a replication, traverſing. the right of 

| every ſubject to take ſhell-fiſh and ſhells, and a ſpecial demurrer 

thereto becauſe it traverſed matter of law: but the Court ſeeming 

to think that the replication was clearly bad, it was abandoned by 

the Plaintiff's Counſel, who relied upon objections to the plea, 
Marſball Serjt. in ſupport of the plea. The queſtion is, whether 
every ſubje& of the realm has a right to take the ſhell-fiſh and 
:ſhells which are left upon the ſea-ſhore by the ebbing of the tides, 
The right of fiſhing 1 in the ſea is acknowledged by all nations; it 
is univerſal, and part of the law of nations. Grotius de ure Be, 
ac Pac. lib. 2. c. 2. /. 3. And according to Grotius no perſon can 
have any property either in the main ſea, or in the principal arms 
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; 
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' 

. 
7 
7 


of the ſea; neither can a man have any property in the ſhores and J: 

ſands of the ſea; theſe are all incapable of improvement, and never 0 

can be exhauſted by the only uſes to which they can be applied, l 
e namely thoſe of ſupplying fiſh and ſand. Bracłon (lib. 1. c. 12. 3 
foe 7. 5.) adopting the doctrine of the civil laws, ſays, Natural r 
vero jure communia ſunt omnia hæc, aqua profluens, aer, et mare, tt t. 

littora 'maris, quaſi maris acceſſoria ; ; nemo enim ad littus maris acct- 1 

dere probibetur dum tamen a villis et adificiis abſ/lineat : quia littors MI U 

unt de jure gentium communia cut et mare.” And he adds, Pu- a 

lica vero ſunt omnia flumina et portus ; ideoque jus piſcandi omnibus MI it 

commune ęſt in portu et in fluminibus; riparum etiam ufus publicus of WM f 


de jure gentium ſicut ipſius fluminit. So Sir Mathew. Hale in his WM 4: 
75 reatiſe de Jure Maris, part 1. cap. 4. Hargrave's Law Tracis, P. 10 <c« 

n if v5 obſerves, 6 In the ſea the Kies of England bath a double right, N 
SG, 3 ts | 19 name | N 


1 
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namely a right of juriſdiction, which he ordinarily exerciſeth by his 
admiral, and a right of propriety or ownerſhip, The King's right of 
propriety or ownerſhip in the ſea is evidenced principally in theſe 
things that follow: 1ſt, The right of fiſhing in this ſea and the 
creeks and arms thereof is originally lodged in the Crown, as the 
right of depaſturing is originally lodged in the owner of the waſte 


the owner of a private or inland river. But though the king is 
the owner of this great waſte, and as a conſequent of his property 
hath, the primary right of lining. in the ſea, and the creeks and 
arms thereof, yet the eommon people of England have regularly 
a liberty of fiſhing in the ſea, or creeks or arms thereof as a public 
common of piſcary ; and may not without injury to their right be 
reftrained of it unleſs in ſuch places, creeks, or navigable rivers 
| where either the king or ſome: particular n hath gained a pro- 
priety excluſive of that common. liberty.” In the ſame treatiſe, 
p. 12. it is ſaid, © that de jure communi between the high water 
and low water mark, doth primd facie belong to the king; Con- 
| fable's caſe, g Co. 107. and Dyer, 326. b.; although it is true that 
ſuch ſhore may be and commonly is parcel of the manor adjacent; 
| and ſo may belong to a ſubject, yet primd facie it is the King's.” 
From Conflable's caſe, & Co. 107. 2 Rol. Abr. 170. it appears that 
the ſhore may belong to the ſubject either in groſs or as parcel of 
his manor.: but merely being the manor of a particular perſon is 
not ſufficient to exclude thoſe who have a right to fiſh there. One 
may have a manor and another the right of fiſhing in the water.; 


.thews, 6 Med, 73. 1 Salk. 357. S. C. Holt Ch. J. ſays, © Every ſub- 
get of common right may fiſh with lawful nets in a navigable 
river as well as in the ſea; and the king's grant cannot bar him 
thereof.” 80 in 1 Mod. 105. Lord Fitzwalter's caſe, Hale Ch. J. 
days, In caſe of a river that flows and reflows, and is an arm of 
the ſea, there prime facie it is common to all: and if any one will 
appropriate a privilege to himſelf the proof lieth on his fide ; for 
an caſe of an action of treſpaſs for fithing there, it is a good juſti- 
fication to ſay that the /ocus in quo ff brachium maris in quo unuſ- 
-qui/que ſubjettus Domini Regis habet et habere debet liberam pi 7 
curiam. The ſoil of the river Thames is in the king, and the Lord 
Mayor i is conſervator of the river, 1 is common to all fiſher- 
1 . „„ BE men, 


_ .avhereof he is lord, or as the right of fiſhing belongs to him that is 


but if a man would claim a right of fiſhing in the water of an- 
other, the proof of the right lies upon him. In Warren v. Ma- 
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1801. men; and therefore there is no contradiction in the ſoil being jy 
5 B. : * one and the right of fiſhing in the river common to all fiſhermen, „ 
= N Again i in Ward v. Creſwell, Willes" Rep. 265. 16 Vin. Abr. 35g. tit. 
1 ON Piſcary B. S. C. the Court held that all theſubjects of England of com- 
Nt maon right might fiſh in the ſea, it being for the good of the common. 
Wealth, and for the ſuſtenance of all the people of the realm; and 
that therefore a preſcription for it as appurtenant to a partlebln 
t townſhip was void, and as abſurd as a preſcription would be for 
travelling the king's high way, or for the uſe of the air as appur- 
tenant to a particular eſtate. The Statute 7 Fac: I. c. 18. after 
ſtating i in the preamble t that divers perſons having-lands adjoining | 
to the ſea coaſt in the counties of Devon and Cornwall, had of late 
Interrupted the bargemen- and ſuch others as had uſed at their free 
wills and pleaſures to fetch ſea ſand and take the ſame under the 
full ſa. mark, as they had theretofore uſed to do, enacts that all 
Perſons in the ſaid counties ſhould be at liberty to take ſea ſand at 
all places under the full ſea mark. That ſtatute was in fat a full 
recognition of the right of the ſubject to uſe the ſhore. of the ſea 
in every way in which it could be ſerviceable to him. It proves 
that his right is not confined to the privilege of taking #hell-fiſh 
left on the ſhore by the ebbing of the tibes, but that: he wy alſo 
take the fiſh-ſhells and even- the ſand of the ſhore, © 
Bel Serjt. contrd.. Admitting the: general right of the ſubjed 
to take the fiſh of the ſea; ſtill in this cafe that general right is cir- 
cumſeribed by the circumſtance of the place in which theſe ſhell- 
fiſh and fiſh-ſhells were taken being'part of the manor of *Key/ham, : 
Unleſs therefore the Defendant ſet up a right of common on the 
 _ ſoll, he cannot ſupport the eaſement which he claims.” Primd facie 
| the ſhores of the ſea belong to the king, and he may grant any 
part of them to a ſubject either reſerving or not as he pleaſes a ge· 
neral right of fiſhery to all his ſubjects. The Plaintiff ought not 
to be called upon to preſcribe for a right of fiſhery over that which 
18 admitted to be his own, for when once it is eſtabliſhed that, the 
locus in quo belongs to the Plaintiff, it muſt be preſumed to be ex- 
_ cluſively his, unleſs ſome inconſiſtent right is ſet up by the Defen- 
dant. The common law right of the ſubject to go upon the ſhores 
of the ſea between high and low water mark only applies to cafes 
where no excluſive right is veſted in. any individual. Now it ap- 
5 pears from the paſſage cited from Hale's Treatiſe, Hargrave's 
Tracts, p. 12, that an excluſive right to the ſhore may belong to 2 
9 50 | ſubject, 
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ſubject, though primd facie | it is in the king. Indeed in pages 26 
and 27 of the ſame tract, Sir Mathew Hale ſpeaking of the ſea- 
| hore lays, © Tt may not only belong to a ſubject i in groſs, which 
poſſibly may ſuppoſe a * before time of memory, but it 
may be -pareel of - manor,” and proceeds to mention the ſeveral 
ways by which ſuch a right may be eyidenced. To the ſame 
| effect is Com. Digel, tit. Navigation A. and the caſe of the Abbot 
of Ramſay, Dyer 326. b.; and the fame is admitted by Lord Mans- 
feld in the caſe of Carter v. Murcot, 4 Burr. 2164. Although, 
however, the common law right of the ſubje& ſhould be eſtabliſh- 
ed to take ſea· fin, yet it by no means follows that the ſubject has 
2 right to takeithe ſhells which are thrown upon the ſea ſhore. It 
| 1 well known that 1 In many parts of England much of the various 


matter which is depoſſted upon the ſhore by the ſea, belongs to the 
owners of the adjacent ſoil, and 1 18. diſpoſed of by them to very gr eat | 


advantage., The ſtatute 7 Fac. 1. which has been cited i in ſypport 
of the right of the ſuhje to take Whatever is found between high 


and low water mark, ſcams to afford a contrary inference ; for it 


is to be obſerved that it is an enaRing,and not a declaratory law, 
and that a peculiar, privilege is thereby granted to the men of De- 


von and Cornwalt, which peculiar privilege it would have heen ab- 


ſurd to grant if all the people vi ale had been entitled theret 
by common law. 


Tue Court were- of + opinion that if the Plaintiff had it in "his 
| power to abridg the common law right of the ſubject to take ſea- 


fiſh, be ſhould have replied that matter ſpecially, and that not 
having done ſo, the Plaintiff muſt ſucceed upon his plea as far as 


related to the taking of the fiſh ; but obſeryed that as no authority 
had been cited to ſupport his claim to take thells, they ſhould pauſe 


before they eſtabliſhed a general right of that kind. They there- 


fore offered to allow the Defendant to amend bis plea without 
| colts, by ſtriking out his claim to the fiſh-ſhells, and ſhaping his 


juſtification in ſuch way as he ſhould be adviſed, Which offer 


Was nccordingly accepted. 


Vor, H. 6 H 
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along the place in the declaration mentioned, in order to impound 
them. Now theſe latter facts he ſhould have firſt Rated, and then 


Nhe v. e 1 Str. 507. it is laid down by Pratt Chief Juſ- 
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"EPLEY! N of cattle taken in the e Pri f 7 Thames Ditton, 3 in the 
county of Surry, i in a certain place there called Claygate, 
che Defendant avowed the taking 'of the faid- cattle ! in the ſaid 
declaration mentioned, in the faid place in which, Oe.; and juſtly, 
Se. under a demiſe from the perſon ſeiſed 1 in fee of certain pre. 
miſes 6 whereof a certain cloſe called Helmens, otherwile Hellins, 
was and from thence hitherto hath been, and ſtill is part and par- 
cel;” into which he entered and took poſſeſſon vie and being ſo 
theredf: polleſſed, becauſe the ſaid cattle in the ſaid declaration 
mentioned at the ſald time when, c. were in the ſaid cloſe called 
TOs: otherwiſe. Hellint parcel, Oc. feeding and 1 
and b 015 Aal damage there to the faid Betehdigt, he the 
ſaid Defendant well avows the taking of the ſaid cattle in the ſaid 
declaration mentioned, i in the faid cloſe called Helmens, otherwiſe 
Hellins parcel, c. as and for a diſtreſs for the ſaid damage ſo 
done and doing by the faid cattle there, and driving the ſaid cattle 
in the ſaid declaration mentioned from the ſaid cloſe called Ea 
mens, otherwiſe Hellins parcel, &c. in and along the ſaid place 
in the ſaid declaration mentioned, in which; Oc. in order to im- 
pound the ſame as he lawfully might for the cauſe aforeſaid; and 
jultiy, e Sc. and this, Of lg ing Sc.“ . a return of the 
cattle. 
To this there was a See demurrer and le 
Shepherd Serjt. in ſupport of the demurrer. The ohjection to 
the avowry is that the declaration having ſtated that the cattle 
were taken in a certain place called Claygate, the Defendant Hirt 
avows that he did ſo take them, and then ſtates that he took them 
in a place called Helmens, otherwiſe Hellins, and drove them in and 


have traverſed that he took the cattle at the place in the declaration 
mentioned ; inſtead of which, according to the form of this 
avowry, he ſtates that which is inconſiſtent, namely, firſt that he 
took them at Claygate, and then that he took them elſewhere. In 


tice, 
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rice, that where the party avows at a different place in order to 
have a return he muſt traverſe the place in the court, becauſe his 


700 wry is inconſiſtent with it. Indeed the form in which the De- 


ſendant ſhould have avowed: appears in Loot's caſe, I. Sali. 93. 
where in replevin for taking a horſe in gucdam loco vocat the com- 
mon marſh,” the Defendant pleaded that he took it in gucdam loco 
vocal the plot, abſque Hoc, that he took it in quodam loco vocat 
the common marſh ; and then pro retonno habe nela went on to make 
conuſance for rent arrear: the Plaintiff having pleaded i in bar to 
the * and traverſed the ſeiſin of the perſon under whom 


* J* > 1 


ki Court fayiog = $54 hs Plaintiff had no «right to traverſe the N 
ter of the conuſance, and held it a diſcontifuance. "Now in this 


caſe it is material to the Plaintiff to take an iſſue upon the cauſe of 
the taking, and yet in the way in which the avowry is pleaded he 
would be precluded | from ſo doing: for if he had denied the ſein, 


491, 


1801. 
ABER cou: 


or the cattle being in Helmens, otherwiſe Helliar, it "would accord= 


ing to the caſe in Sa/keld have been a diſcontinuance. 

Beſt Serjt. contra, was ſtopped by the Court. 

Lord ALVANLEY Cb. J. Upon principles of common ſenſe 
this ſeems to be an ayowry very well pleaded. , The Defendant 


| has avowed that which was. the ah of the caſe,” namely, that 


though he had the cattle during part o the time in the cloſe called 


| Claygate, yet that he originally took them in another cloſe called . 


Heimens, otherwiſe Hellins. i 
HRATH J. It ſeems to me chat the cal cited from Sallel] has 


no application to the preſent. There the only queſtion related to 


the place where the cattle were taken, whereas here the diſpute be 
tween the parties turns upon the cauſe of taking the cattle, FI 


' Rook * The declaration 1 in this caſe appears to me to have 


been framed with a view to draw the Defendant into a difficulty. 
If fo i it has failed, for the avowry ems to me to be well pleaded. 
CHAMBRE J. When the cattle of one man are taken by an- 
other, it is not very eaſy for the former to aſcertain in what place 
they were taken, and therefore he is allowed to allege that 'they 
were taken in whatever place he finds the other in poſſeſſion of 
them. Now here the declaration having alleged a taking in the 
cloſe called Claygate, the avowry alſo ſets.forth a taking 1 in Cldygate, 
but ſhews what kind of a taking that was. With reſpect to the 
caſe in Salkeld, there was no taking at all in the place laid in the 
declaration, 
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declaration, and hett the Defendant had pleaded i in abatement o 
che place, and put it a formal oonuſance pro retorno babend,, i 
is moſt clear that the Plaintiff had no right to traverſe the matter 
of the comiſance; But ii this eaſe: the Plaintiff was at liberty to 
Any any part of the avowry which he might think proper. 
Shepherd then applied tothe Court for leave to amend ; 
But The Court being of opinion that a demurrer was be 
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© (af Set Abbe ke by 22 4 dn che avowry appears to be n in the uſual 
eſe of Porter: v. Marti, 1 Saimd:: 347, from manner. 


220 apd the authorities there cited, this 
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fi Kür Suren v. TRON WHALLEY and Trowas 


e fe Ty Axlrokr. * | 
| 

FSSUMPSIT on a ſpeck agreement. The cauſe coming c. 

2 be tried at the Sittings after Eaſter Term before Lord Alon { 
ky, Ch, #4 a, verdift was found for the Plaintiff fot 7547. 353. bd, E 7 
ſabject to the opinion c of this Court Upon a caſe which ftatedin WW p 
ſubſtance : as follows. Mad lh FRET 1 B 
A cauſe being depending in FC Court of Chancery, in which be 
Jobn Doyley was Plaintiff, and Henry Smith (the preſent Plaintiff), be 
Fobn Dunkin, and Edward Glover, Defendants, an agreement was 95 
entered into between the Plaintiff and Defendants, entitled as fol- po 
lows: 3. * In Chancery. Between Jobn Doyley Plaintiff, Henry Wi du 
Smith, Jobs Dunkin, and Edward Glover, Defendants,” The | | 
agreement. recited an order of the Chancellor for the payment of fer 
certain ſums of money lodged in the Bank to the credit of the ai 
cauſe, and that one Charles Harriſon, former ſolicitor in the cauſe 15 
al 


{fince become a bankrupt) ſhould deliver his bill of fees, and that 
it ſhould be. referred to a maſter to tax the ſame, till which time 
payment | ſhould be reſerved ; ; and further reciting, that a bill had 
been delivered, whereby there appeared to be a balance of 16010 
5. due from the ſaid Henry Smith to Samuel Whalley and Thomas 
Allport, aſſignees of the ſaid Charles Harriſon, ſubject to taxation 
not chen made; and f further reciting, that a further ſum had late- 


38 15 | 5 ly 
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y been paid into the Bank to the credit of the cauſe, for which the 
laid Henry Smith had applied to the Court ; and that the matter 


was adjourned until it could be aſcertained what the ſaid Charles 


Harriſon had received on account of his fees; and that upon the 
ſaid matter afterwards coming on to be heard, it was referred to 
§. C. C. Eſq. to inquire what bills of fees of the ſaid Charles Har - 
riſou were a lien upon the fund, placed to the credit of the cauſe, 


and what the ſaid Henry Smith was perſonally liable to pay; and 


that after ſuch 1 inquiry had, ſuch further order ſhould be made as 
ould be juſt ; and further reciting, that inſtead of proſecuting 
ſuch inquiry, the ſaid Zenry Smith and the affignees had come to 


an agreement that the ſum placed in the Bank ſhould: be divided 


into equal moieties, one moiety to be paid to Henry Smith to his 
own uſe, and the other to the aſſignees on account of the fees, 
and in part payment of what ſhould be found due by the maſter's 
report; that until ſuch report all further ſums paid into the Bank 
ſhould alſo be divided into equal moieties, one moiety to the ſaid 
Henry Smith, and the other not exceeding, with the before. men- 


tianed moiety, 10007. to the ſaid aſſignees, until the ſaid fees ſhould 


be paid, but ſubje& to taxation as aforeſaid, unleſs a compromiſe 
ſhould take place; that if after the maſter's report there ſhould- be 


| found due to the allignees more than they ſhould have received, 
| purſuant to the ſaid agreement, all further ſums to be paid into the 


Bank ſhould be divided in like manner until the aſſignees ſhould 


be paid what ſhould be reported due; that in default of ſufficient 
being paid into the Barik to kater) he aſſignees, the ſaid Henny 


Smith ſhopld pay the deficiency between the fund and the ſum re- 
ported due; ; thatif after the report made there ſhould not be found 
due to the allignees ſo much as they ſhould have received purſuant 
to the agreement, they ſhould pay to the ſaid Henry Smith the dif- 


ference between that money and the ſum reported due; that the 


allignees, in caſe they ſhould divide among the Gedore of the 
faid Charles Harri en the money to be received purſuant to the 
ſaid. agreement before the maſter's report ſhould be- obtained, 
mould be perſonally reſponſible to the ſaid Tu,, Smith for what 


money ſhould be received above what ſhould be reported due to 
them; that all the maters aforeſaid might be made a rule or order 
of 7 Court of Chancery, and ſhould be obeyed and obſerved as 
ſuch by the ſaid parties thereto; the agreement concluded with 
theſe words: And for the true performance of this agreement on 
the part of the faid ener Smith, he doth. hereby" birid himſelf, 
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vhom the bill of fees was referred taxed the ſame at 1795 J. 104, 


CASES IN TRINITY TERM 
© his executors and adminiſtrators, unto the ſaid Samuel Whally 
% and Thomas Allport, their executors, adminiſtrators, and aſſigns, 
and for the true performance of this agreement on the part of 
the ſaid Samuel Whalley and Thomas Allport, they the ſaid $4. 
« mnuel Whalley and Thomas Allport do and each of them doth here. 
„by bind themſelves and himſelf, their ſeveral and reſpective exe. 
« cutors and adminiſtrators, unto the ſaid Henry Smith, his execy. 
« tors, adminiſtrators, and aſſigns. Witneſs their hands,” H., 
The above agreement was afterwards made a rule of the Court of 
Chancery, and in purſuance thereof ſeveral orders of the ſaid Court 
were made, directing ſums paid into the Bank to the credit of the 
cauſe to be divided in equal moieties between the ſaid Henry Smith 
and the aſſignees, by virtue of which the aſügnees afterwards re- 
ceived in the whole the ſum of 937. 12 4. 14. The maſter to 


10 d. and alſo reported that the ſaid Charles Harriſon was indebted 
to the ſaid Henry Smith, in reſpe& of ſums received for his uſe, 
_— 25. 54. which being deducted from 17957. 105. 104 


which he had taxed the bill, there remained due to the aſlig- i 
nees, in reſpe& of the faid bill, the ſum of 183 J. 8 . 5d. The 
action was brought to recover 7 544. 35. 84, being the difference þ 
between the ſaid ſum of 9374. 12.5. 1 d. received by the aſſignee, Wi g 
and the ſum of 183 J. 35. 5 d. due to them in reſpe of the bill, 

The queſtion for the opinion of the Court was, Whether this ac- b 


tion was maintainable? If the Court ſhould be of that opinion, the 

verdict to ſtand, and judgment to be entered for the Plaintiff. If the 

Court ſhould be of a contrary opinion, then a nonſuit to be entered. 
Clayton Serjt. for the Detendants now contended, that the agree- 

th 

ment on which the preſent action was brought was merely a pro- 


ceeding in the courſe of a ſuit in Chancery, and that the money, 1 
if due, was only due under the order of that Court, and therefore * 


not the ground of an aſſumpſit at commen law; he cited Emerſon 
v. Laſhley, 2 H. Bl. 248. where it was held, 1 afſump/it would 
not lie to recover coſts ordered to be paid under a rule of an infe- 
rior court in the courſe of a ſuit there, even though the inferior | 
court could not compel the party on whom the order was made to | 
pay them, becauſe he lived out of the juriſdiction of the court; 
and obſerved that the preſent was an attempt for which there was 
no precedent. 
 Onflow Serjt. contrd x was flopped 
By the Court, who ſaid, that though the pe rule was clear 


that the mere e order of another court was not a good ground of 
1 3 | action, 


IN THE FORTY-FIRST' YEAR OF CRORGE III. 


againſt themſelves. 


SEALE D. BARTER and Another. 


| called Mount Boon, (with the furniture, ſtock, Ac. alſo for her life,) 


and an annuity of 501. for her life charged upon a meſſuage called 
Coombe, with power to diſtrain in caſe of non-payment ; he then 
deviſed to Richard Harris and his heirs, all his manors, lordſhips, 
meſſuages, lands, tenements, houſes, hereditaments, and premiſes, 
with their appurtenances, in the county of Devon, to have and to 


| hold the ſame to the ſaid R. H., his executors, adminiſtrators, and 


aſſigns, for a term of 200 years, without impeachment of waſte 
upon truſt, for the purpoſes and under the proviſoes thereinafter 


| mentioned, and from and after the determination of the ſaid term 


upon. truſt and to the uſe of the ſaid R. H. during the life of his 
only ſon John Seale, to ſupport contingent remainders, nevertheleſs 


to permit his ſaid ſon F. S. to receive the rents and profits during 


his life without impeachment of waſte, and from and after his de- 


ceaſe. to the uſe of the iſt ſon of the ſaid J. S. to be begotten on 


the body of ſuch woman as he ſhould thereafter happen to marry, 
and the heirs male of ſuch iſt ſon lawfully iſſuing; and for want 
and in default of ſuch iſſue then to the ule of the ad ſon in like 
manner, and ſo to the 3d, 4th, and every other fon and ſons of the 
ſaid J. S. and the heirs male of the bodies of every ſuch ſon and 
ſons lawfully iſſuing, the eldeſt of every ſuch ſon and ſons, and 


Paſtea to the Plaintiff, 
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 1&on, yet that in the preſent inftance the Defendants had, by the 1801. 
terms of their agreement, raiſed a ſufficient ground of afſump/it 


OMITH 
V. 
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and Another. 


June 25 th. 


A. deviſed all 
his eſtates in 
the county of 
D. to a truſ- 
tee for 200 
years to the 
uſe of the 
truſtee du- 
ring the life 


of his ſon F. 


S. to preſerve 
contingent 
remainders, 
nevertheleſs 
to permit F. 
S. to receive 


the rents and 


profits, and 
after his de- 
ceaſe to the 
uſe of the if 
ſon of the 
ſaid F. S. to 


be begotten 


on the body 
of the woman 
as he ſhould 
happen to 
marry, and 


the heirs male 


of ſuch iſt” 
ſon, and for 
want of ſuch 
iſſue to the 
uſe of the 2d, 
39, 4th, and 
every other 
ſon of F. S. 
and the heirs 
male of theie 
bodies in ſuc- 
ceſſion, and 
for want of 
ſuch iſſue 
male then to 


do ſettſe the eſtates on all or 
. the eſtate t 


the uſe of his daughter ZE. S. her heirs and aſſigns for ever; with a reſiduary clauſe in favour of J. S. 


| The teſtator afterwards made a codicil whereby he deviſed all his eſtates to his ſon J. S. and his chil- 


dren lawfully to be begotten, with power for him to ſettle the ſame by will or otherwiſe on ſuch of 


them as he ſhould think proper; and for default of ſuch iſſue then to his daughter E. S. and her chil- 


dren lawfully to be begotten, with a ſimilar power: and in default of ſuch iſſue to J. S. and E. S. 


equally between them; and he further provided that a ſetilement of 209 per annum ſhould be made oa 


any woman whom his ſon ſhould happen to marry; and that his eſtates ſhould be chargeable iherewiih. 
At the time of making the codicil J. S. was married, but had no child. Held that the codicil was to 
be conſtrued independent of the will: and that under the codicil J. S. took an eſtate tail, with a power 
any of his iſſue in ſuch way as be ſhould appoint; and thereby determine 
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| lands a and eſtates ſhall aſter my deceaſe come to my ſon John Seale 


104 ſettle the ſame, or any part or parts thereof, by will or otherwiſe, Fo 
on them, or any ot them, as he ſhall think: proper ; and for default 7 
= of ſuch iſſue, then that all my lands and eſtates come to my 


my will and meaning that all my eſtates and lands ſhall belong te 
ir my ſaid ſon and daughter equally between them, to whom in {uch 
caſe 1 do hereby give, deviſe, and bequeath the ſame: and where: 
as in and by,my will Richard Harris is made a truſtee for pay” 


"CASES IN TRINITY TERM 


the heirs male of his and their body and bodies always to take 
place and be preferred before the younger of ſuch ſon and ſons 1 
they and every other of them ſhould be in ſeniority of age and 
priority of birth; and for want and in default of ſuch iſſue male gf 
his ſaid ſon J. S. then upon truſt, and to and for the only uſe and 
behoof of his daughter Eligabeth Scale, her heirs and aſſigns for 
ever, and to and for no other uſe, intent, and purpoſe whatſoerer, 
and as to the ſaid term of 200 years he declared that it ſhould be 
lawful for the ſaid R. H., when his daughter E. S. ſhould marry, 
to raiſe a portion of 40007. to be paid to her, and until that time 
to raiſe the annual ſum of 250/. to be paid to her for her main- 
tenance: after charging all his eſtates in the county of Dex 
with the payment of his debts, he deviſed all the reſt, reſidue, aud 
remainder of his lands and tenements not thereinbefore deviſe 
or diſpoſed of whereof he ſhould die ſeiſed in poſſeſſion, reverlion, 
or remainder, to his ſon F. S. his heirs and aſſigns, and all the ref 
of his perſonalty after payment of his debts and funeral expences, 
he gave to R. H. and made him executor of his will, deſiring him 
to ſee the ſame performed according to his true intent and mezn- 
ing, nevertheleſs i in truſt, and to and for the only uſe and behoof 
of his ſaid ſon J. S. On the 14th of February 1774, the teſtator 
made the. following codicil to his will:“ I John Seale of Mount 
Boon, within the pariſh of Town Hall, in the county of Devon, Ela 
do this 14th day of February 1774, make and publiſh this codici 
to my laſt will and teſtament, in manner and form following : firk 
and principally it is my will and meaning, and I do hereby order 
and direct that no inventory of my goods and effects at Mot 
Boon be taken after my deceaſe; ; it is likewiſe my will that all my 


„„ TOO, 


and his children lawfull 7 to be begotten, with full power for hin 


daughter Elizabeth Seale and her children lawfully to be begotten, 
with full power for her my {aid daughter to ſettle the ſame or any 
part ox parts thereof, by will or otherwiſe, on them, or ſuch of 
them as ſhe ſhall think proper; and in default of ſuch iſſue, it i 


ment 


14 


IN THE FORTY-FIRST YEAR OF GEORGE III. 


meat of my debts, legacies, and expences, I do hereby direct and 


order that if my ſaid fon John Seale can raiſe the money other- 
wiſe, it ſhall be at his option, My will further 1s, that a ſettle- 
ment of two hundred pounds a-year ſhall be made upon any wo- 


man my ſon Jobn Scale may happen to marry, and that my eſtates, 
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or ſo much of them as he ſhall think proper, be chargeable with 


the pay ment thereof: and laſtly, it is my deſire that this my codi- 
eil be annex ed to and made part of my laſt will and teſtament to 
all intents and purpoſes.“ The teſtator being ſeiſed of or entitled 
to conſiderable lands and tenements in the county of Devon, and 
of no other real eſtates whatſoever except a meſſuage or tenement 


in he pariſh of &. Sedeell, in the county of the city of Exeter, 
died in September 1777, leaving only two children (viz.) the ſaid 
Jobn Scale his only ſon, and the ſaid Elizabeth his daughter, who 
| was afterwards married, and is ſince dead, having left a ſon, her 


only child, now in minority. At the time of making the codicil 
Jobn Seale the teſtator's ſon was married, but had no child, but 


afterwards in February 1777, in the teſtator's lifetime, Fohn Seale 


the ſon had a daughter born, his eldeſt child (who is now living 
and lately married), and he has ſince had ſeveral other children, of 
whom his eldeſt ſon is now in minority. 

The queſtion for the opinion of the Court was, What eſtate or 


intereſt did the Plaintiff John Seare, the ſon of the ſaid tefigror, 
| take under the ſaid will and codicil? 


The. caſe was twice argued; firſt in Hilary Term laſt, by Be ft - 


derjt, for the Plaintiffs, and Bayley Serjt. for the Defendants ; ; and 


again in this Term, by Shepherd 5 for the former, and en 
Serjt. for the latter. 


Arguments for the Plainti ifs. Fohn Scale the ſon of the deviſor 


took an eſtate in tail general, remainder in tail general to F/izaberh 
Kale, remainder in fee to the ſaid John and Elizabeth Seale as 
tenants in common. The queſtion in this caſe turns upon the ex- 
preſſions introduced into the codicil, by which the teſtator deviſes 
all his lands and eſtates to 3 S. and his children lawfully to be. he⸗ 


potten, with full power for. him to ſettle the eſtates, or any Part gr, 
parts thereof, by will or otherwiſe on them or ſuch of them 28 be, : 


ſhall think proper; and for default of ſuch iſſue then, that t che 1 


eſtates ſhall go to his daughter E. $. and her children lawfillly to 
be begotten, with the ſame power as to the ſon; and in default of | 


ſuch iſſue, to J. 9, and E. §. ly Þ between them. Unleſs theſe 
Vor. * 3 6 K : expreſſions 


\ 


- 1x58 IN. AI TERM 


I 80 1. expreſſions de conlſthdd- in the way cbntended for by the Plaintiſz, 
fit does not ſeem that the intention of che teſtator will be effettu. 
dr ated} and indeed the duthotitles applicable td the words of thi 

| end Another: codicll eall for'fathe a conſiruQion. A debife to a män and hig 
| children or iſſues, if he Hath Hot any iſſue at the time of the deviſe, 
is ſufficient” to give an eſtate tail; for otherwiſe the children could 
not take. Myluis caſe, 6 Co. 16; 17, Now, in the preſent caſe, at 
the time of the deviſe made, F. S. had no children. So in ! 4d, 
A 110, a deviſe of land to one for life, and after his deceaſe to the 
men children of his body, and if he died without men children orf 
© His body then over, was held to give an 1 in tail male. In. 
deed all the caſes in which the words: * ſons,” or * children,” or 
es jfſue,” have been uſed to deſcribe the imitation; and an eſtate 
tail has deen raiſed by the Court, are authorities to ſhew, that in 
this caſe alſd an eſtate tail muſt be raiſed. In Senday s caſe, 9 G. 
128. where a deviſe 1 was to Ht and if he marry then his ſon to have 
the eſtate, and if he have no/ifſae male, then over to another per- 
ſon, 7. took an eſtate tail. And id Ring v. Melling, 1 Vent. 
216. 225. 2 Leu. 58. S. Tu a devile to Bernard Melling for 
his life, and after his death to the iſſue of his body, was held to 
EY a0 him an eſtate tail. And though i in that caſe there was a power 
to B. M. to make a jointure of all the premiſes to a ſecond wife, 
Lord Hale was of opinion that that eircumſtance did not defeat 
the eſtate tail, which affords an anſwer to any argument which 
may ke raiſed from the power given in this caſe. So in Whartin 
S + Greſham, 2 Bl. 1083. the words to 3s W. and his ſons in tal 


male, and in default of ſuch iſſue over gave to * W. who had no 

| iſſue at the time of the deviſe, an eſtate 1n tail male. In the pre- 
. ſent caſe the deviſe i is to J. 8. and his children, and ! in default of 
* fuch iſſue then only is it to go over; which ſhews that the chil- 
dren/ were intended to take an eſtate of inheritance, which they 
could not do but through their father, nor through bim unleſs he 
took an eſtate tail, In Davies v. Stevens, Doug. 3 20. there was a 
deviſe of the fee fimple and inheritance to William and his child 
or children for ever ; and Lord Mansfield ſaid the meaning is the 
fame as if the expreſlic ion had been to William and his heirs, that 1s 

: to ſay, his children or his iſſue, The words 66 for ever” make no dif- 
| ference, for William' 8 iſſue might alt for ever. Now if 1 in that 
caſe the 2 25 6 children” was held ſynonymous, to iſſue in order 


0 reſtrain the deviſe to an "eſtate tail, there 1 18 no realon yh in 
. , ** 
; 5 * : 8 | W's 1 1 e | wes this 


[7 N — * N 
N — ry 5 — = 
nt <a — I > « =W — 
. — — — — 4 — Sou 
2 — we 
; — 8 
— 


g 
i; 

Bll 

. 

1 Ol 
L 

#4 

3 1 
3 

; 


* 


r 3 
YL F > 


4 : * * $ a 
Fenn EY n ; | F N . 


IN THE ron Tr IRST: EAR OF-GEORGE III. 


his Taſes tm Vs actiht beld to Bert che ſame ſenſe, in order to en- 


teſtator⸗Was, tharzthe eſtate ſnould nat go ver to L. S. until after 
an indefinite fallure-of the iſſue of Nd; but if the word © chil- 
bien 5 is held to be a mere a ofgnatte ferfone, though there was 
no no child in eſſe at that time, what is there to give to the children 
ee more than eſtates for life? The intent of the teſtator, 
therefore; can only be effectuated in two ways; namely, by giv- 
ing an eſtate tail to J. S. or by implying eroſs remainders between 
the children. In order to do the former by implication, the Court 
have gone great lengths, as in Robinfon v. Robinſon, 1 Burr. 38. 


Noe d. Dodſon v. Grew, 2 Wilſ. 322. Hedges v. Middleton, Dong. 
431. Daintry v. Daintry, 6 Term Rep. 370. Doe d. Candler v. 


| Smith, 7 Term Rep. 53 1. and Doe d. Cock v. Cooper, 1 Eaſt 229. 


But croſs-remainders among the children cannot be raiſed without 


: raiſing a previous eſtate of inheritance, which in this caſe can- 
not be done, except through the medium of J. S. the deviſee, and 
which when done eſtabliſhes the Plaintiff's title. In all the caſes 
lt which croſs- remainders haye been implied, there has been that 
preliminary ſtep which will be wanting in this caſe, unleſs J. S. 


be held to take an eſtate tail, vis. a previous eſtate of inheritance. 
Holmes v. Reynell, Sir T. Ray. 452. Pollexſi 42 5. Skin, 17. Sir 7. 


Fones, 172. S. C. Wright v. Holferd, Cowp. 31. Doe d. Atherton 
v. Pye, 4 Term Rep. 710. and Pbipard v. Mansfield, Cop, 797. 
| Arguments for the Defendants, If the queſtion in this caſe 


were, whether particular expreſſions not ſufficiently formal in their 
nature might not be ſo modelled as to prevent the eſtate going over 
contrary to the intent of the teſtator, then the caſes cited might 


apply. But in order to induce the Court to put ſuch a conſtruc- 
tion upon this will, that has been aſſumed in argument which does 
not neceſſarily appear, namely, that the teſtator meant his eſtate 
to go in ſucceſſion. The better conſtruction of the deviſe ſeems 
to be, that John Seale took an eſtate for life, with remainder in fee 
to him and his ſiſter Elizabeth Scale, depending upon the two con- 


J Uppolicies, either of John Seale or of Elizabeth Scale having chil- 


deren. By the codicil a power is given to the deviſee to ſettle the 
eſtate or any part thereof on ſuch of the children as he ſhall think ; 


proper. Now if this be the caſe, why ſhould the Court labour to 
effectuate a ſuppoſed intereſt of the teſtator to create an eftate 
tail, when the power veſted in the deviſee enables him to put an 


„ 15 o 1 885 end 


urge the devise 10 an eſtate tail. The general intention of the 
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end to all the conſequences reſulting from ſuch an eſtate. But if 


this mode of conſtruction be objectionable, ſtill it may be held 
that F. S. took an eſtate to himſelf for life, with remainder in fee 


and Another. to his children, if he had any, for it is not limited to all the chil. 


dren, but to ſuch of them as J. S. ſhall appoint ; and in ſevery 
caſes the word “ eſtates” has been held to convey a fee. Indeed 
in this caſe the probability of the word © eſtates” being uſed in 
that view, is particularly ſtrong, becauſe in the ultimate remainde: 
to F. S. and E. S. which appears clearly to have been intended 
to be a remainder in fee, the word * eſtates” is again uſed, and 
no other word capable of carrying a fee. With reſpect to the caſe 
of King v. Melling, the power introduced there was only a power 


to jointure, which is very different from ſuch a power as this to 


limit the whole eſtate: althougk the power therefore in that caſe 
was held not to defeat the eſtate tail, yet it is no authority in the 
preſent inſtance. It is obſervable alſo that the teſtator has had no 


_ anxiety to prevent the eſtate from being ſplit into different portions, 


fince the ultimate remainder in fee being given to J. S. and E. 5. 
the heirs of both, and not the heirs of one only, would ultimately 
be entitled to take. In order to aſcertain the intention of the teſta- 


; tor, it is neceſſary to look at the will, which is dated only three days 


Prior to the codicil. In the will the Teſtator gives to F. S. an eſtate 


for life only, with limitations to his children in ſtrict ſettlement. 
Now the only alteration which appears to have been intended by 

the codicil, is that of enabling F. S. to determine i in what manner 
his children ſhould take, but not to enlarge the eſtate originally 


deviſed to J. 8. -himſelf. It is not neceſſary to go through all 


the caſes which have been cited: ſince moſt of them only diverfify 


the principle which was laid down in King v. Melling, and Robin 


fon v. Robinſon, namely, that the general intent of the Teſtator 


ſhall prevail, where that intent is apparent. In this cafe no {uch 
intent as is contended for, by the other {ide being apparent, the 
Court will allow the words to 6perate as they ſtand. Indeed if it 
were neceſſary that eroſs-remainders ſhould be raiſed in this calc, 


there are warde ſufficient for that purpoſe, namely, © ia default 


of ſuch iſſue:“ and it is not neceſſary in ſuch caſe that the chil- 
dren ſhould take an eſtate of inheritance through the father, for 
croſs-remairiders may be raiſed.where the father takes only an eſtate 
for life. In the caſe of Dee d. Davy v. Burnſall, 6 Term Rep. 30. 


and ante, vol. i. P. 215. the deviſe was fomewhat ſimilar to the 


1 1 preſent, 
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preſent, being to M. C. and the iſſue of her body as tenants in 
common, but in default of ſuch iſſue then over, in which caſe 


I. O. was held to take only an eſtate for life, with contingent 
remainders to the iſſue of her body. In Coodright v. Dunham, 
Doug. 267. Lord Mangjeld ſays, tlie words © ia caſe he dies with- 
out iſſue” being tacked to the preceding clauſe (by which the teſta- 
tor had deviſed to his ſon for life, and after his death to all and 
| every his children equally, and to their heirs) muſt mean the ſame 
thing as in caſe he die without children.” So in this caſe the 
words © ſuch iſſue” muſt mean ſuch children as he had before 
mentioned; which deſtroys the only argument rom which an 
eſtate tail can be inferred. 
Cur. adv . vult. 
On this day the opinion of the Court was delivered by 
Lord ALVANLEY Ch. J. who after ſtating the will proceeded 
thus —Under this will the eſtate was given to the teſtator's ſon for 


life, with remainder in tail male to his children by any after-taxen 


wife, remainder to the teſtator's daughter in fee. This will is 


ſtated in the caſe to bear date on the 11th of February 1774; and 


the caſe further ſtates, but whether accurately or not I much doubt, 


that on the 14th of February 1774, only three days after the date 


of the will, the teſtator made the codicil 1 in queſtion. It is ſtated 
that at the time when the teſtator made this codieil, John Seale the 
teſtator's ſon was married, which ſeems to exclude the idea of his 


having been married at the date of the will, and indeed the ex- 
preſſion in the will reſpecting children by any woman whom the 


teſtator's ſon ſhould thereafter happen to marry, implies that no 
marriage was in immediate contemplation at the time when that 
will was made. It is alſo ſtated that at the time when the codicil 
was made the teſtator's ſon had no children, but chat afterwards 


luuing the reſtator's life he had children, of whom. the eldeſt is 


now in minority, The queſtien ſubmitted to this Court by the 
Lord Chancellor is, What eftate the teſtator's ſor John Seale took 
under. the will and codicil? Notwithſtanding the apparent inac- 
curacy in the ſtatement of dates, it will not appear material that 
tae caſe ſhould be altered when the grounds are known upon which 
Ne all concur in thinking that the teſtator's ſon took an eſtate tail. 
If we could by any polfibility have referred the limitation f in the 
eodicil to the will, ſeeing the diſpoſition made in the latter to the 
as of the teſtator's ſon, aun have been deſirous to ap- 
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0 1801. ply. * weld « children” in the codicil, to the ſame children ho 


—— are deſcribed i in the will; and ſhould have been inclined to ſup. 


AL 

155 ie poſe that the teſtator did not intend by the codicil to diſturb the 
and Another. diſpoſitions of the will, but only to give a power to his ſon to ſettle 
the eſtates upon ſuch. of the children mentioned in the will ac he 

ſhould, think proper. And when I firſt read this caſe 1 was in 

clined to think that the true conſtruQion. But on further conf. 

deration I think that cannot be the caſe: for by the will the teſtz 

tor had only given an eſtate in tail male to the firſt and other ſons 


of his ſon, with a remainder in fee to his daughter, without any 


Para limitation to the daughter's children: and when we ſind 


in the codicil the ſame limitation to the chi [dren of the daughter ag 
to the children of the fon, it is impoſſible to apply the word 
& children“ in the codicil to the ſame perſons who are deſcribed 
by that word in'the will. We are therefore of opinion that the 
codicil muſt be taken independent of the will; and that it is no 
longer, to be conſidered as a codicil but as a ſubſtantive will: and 
the only queſtion remaining for our conſideration is, What eſtate 
the teſtator's ſon took under the words of that codicil? It has 
been inſiſted on the part of the Plaintiff that the words of the co- 
gicil convey an, eſtate tail: and Wylde's caſe (which is the leading 
caſe. upon this ſuhject) was cited and relied on. I will ſhortly 
ſtate that caſe as it is reported in 6 Co. 16. and in Moore 397. un- 


der the name of Richardſon. v. Yardley : for though the titles of 


the. caſes, are different, and one is ſtated to have been in the 
41 Elia. and the other in the 37 Eli. it is hardly poſſible to con- 
ſider them as different caſes, eſpecially as the name of Wylde occurs 
in both, and the circumſtances are fo nearly the ſame: and indeed 
in ſome books where the report in Moore has been cited, it has 
been faid that he ſame. caſe was better reported in Coke, Accord- 
ing to the report in Cate, the deviſe was of land to A. for life, re- 
mainder to B. and the heirs of his body, remainder to Rowland 


land and his wife then having a fon and 4 daughter. It was re- 


ſolved that Rowland. Wylde and his wife. took only joint eſtates for 
their lives: but, a caſe was there put as good law, that if A. deviſe | 


to B. and bis children or iſſues; aud he hath not any iſſue -at the 
time of the deviſe, the ſame is:an/'cſtate tail; and a caſe f is eited 
from Serjeant Henalas Reports, Which was à deviſe *t6 Huſband 


* . (ins the * ande their bodies begotten, and! it 
„ 11 1 did 


Wylde | and his wite, and after their deceaſe to their children; Row: | 
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did not appear in the caſe that they had any iſſue male at the time 1801. 
of the deviſe, and therefore it was adjudged that they bad an eſtate {27 
tail to them and the heirs of their bodies. According to the report ; FFI 
in Moore, Popham and Cawdy held that Wylde took. an eſtate tail, and Another. 
notwithſtanding that he had children living at the time of the de- 
viſe, though Fenner and Clench thought it was only an eſtate for 
life, It appears therefore that two of the Judges were diſpoſed to 
think that an eſtate tail would paſs even in a caſe where children 
were in efſe at the date of the will, and they all agreed that if no 
children had been born it would have been an eſtate tail. The 
next caſe to which I ſhall allude is that of Klug v. Malling, where 
the deviſe was to Bernard 1, elite for life, and after his death to 
the iſſue of his body by his ſecond wife, hig firſt being. then alive, 
2nd for default of ſuch iſſue over, with a proviſo enabliug Beraard 
Melling to make a jointure on his ſecond wife; there Rainsford 
and Twwy/den Is. held that B. Melling took only an eſtate for life, but 
Hale Ch. J. thought that it was an eſtare tall, and his opinion was 
afterwards confirmed by all the Judges! in the Exchequer Chamber. 
The caſe referred to in the argument from Anderſon, and Sonday's 
caſe are alſo authorities! in favour of an eſtate tail: indeed in the 
latter caſe ſome argument aroſe on the clauſe introduced into the 
wil reſtraining alienation, but it was held to make no difference, 
| now come to the caſe of Wharton v. Greſham, which appears to 
me to be very applicable to the preſent. It was there argued by 
| Serjeant Glyun that there was a diflerence between the words 
children“ and © ſons,” the former implying future progeny, the 
latter not. But the Court were zlear, upon the authority of Wylde's 
caſe, and that in Anderſon, and, Sonday's caſe, that Fohn Wharton 
(who at the time of the deviſe had no iſſue) took an eſtate tail un- 
der a deviſe © to J. M. and to his ſons in tail male, and in failure 
of ſuch iſſue chan over.” Now in that caſe there was ſome reaſon 
to ſuppoſe! that the teſtator intended to give an eſtate tail to the 
ſons as purchaſers: but the Court thought that the words © in fail- 
ure of ſach iſſue were not to be reſtrained to the ſons, but muſt 
include all the male poſterity of F. W. who muſt therefore take an 
eſtate tail. The docttine laid down! in the famous caſe of Robinſon 
v. Robinſon, as well as the words of the deviſe, bear ſtrongly on the 
preſent queſtion. _ .Norwithflanding the deviſe was expreſsly li- 


7 #} 12 


mited to Launcelot, Hicks for. life, Vet as it appeared that the teſta= 
tor by the words“ ſuch ſon as he could have, * meant to embrace 


al wm male iſſue, the Court, of King's Bench held that L. H. took 
An 
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1801. an eſtate tail. It is true that there was ſome difference of opinion 


— 2 
: ——— : reſpecting the deciſion of that caſe: but when carried into error 


PAN the judgment of the King's Bench received the final approbation of 
.asd Another. the Houſe of Lords. So in. Roe d. Dogſon v. Grew, where the de. 
| viſe was to George Grew for life, and after his.deceaſe to the iſſue 
male of his body, he having no iſſue at the time when the will 
was made, George Grew was held to take an eſtate tail. The only 
other caſe which I ſhall mention is Hodges v. Middleton. There 
the deviſe was to Mrs. Ann Middleton for life, and at her death to 
her children. Now it appears from the caſe that Mrs. Midaletun 

had ſeven children at the death of the teſtatrix, and it is ſingular 
enough that Serjeant Z7// in arguing for the Plaintiff obſerves, that 
as the date of the will was only one year previous to the death of the 


: teſtatrix, probably there were children of Mrs. M. in ee at the date [ 
of the will. Now if there were children in gſſ at the date of the 
will, and that there were appears pretty clear, that caſe is particu- a 
larly ſtrong, for the Judges certified that they were inclined to { 
think that under the will Mrs. M. took an eſtate tail (2). On the tl 
part of the Defendants it has been contended, that admitting the I 
general doctrine: that a deviſe to a man and his children, he having l 
no children at the time of the deviſe, muſt embrace all the poſterity tl 
of the deviſee, yet that it appears from the circumſtances of this w 
particular caſe that the teſtator did not intend ſo to limit his eſtate: 0 
and in the courſe of the argument the power given to John Seal ſu 
to ſettle the eſtate on ſuch-of his children as he ſhould think proper re 
was mainly relied upon, and contended to be inconſiſtent with a of 
. deviſe of an eſtate tail to John Seale himſelf. It was urged that be 
the power would be altogether unneceſſary if an eſtate tail were Li 
already given, fince. it would be in the power of the tenant in tail tal 
to diſpoſe of the whole eſtate · in ſuch manner as he ſhould thing f 
fir, by cutting off the entail. But it may be--obſerved that the Is 
power had ſome-operation, finceit-enabled the deviſee to diſpoſe 1 
. of che eſtate : to his children without going through the forms of 100 
recovery. Independent however of the operation of this power, oft 
:-think- there is a fallacy. in the argument: forvit hs 8e. that the ns 
O 


fa) Lord Chief iJoflice Wilkes | in ST" precfenti, Fl there! being no > children they 
; ering the jadgment of the Court in Gin- 1 muſt take by way-of- limitation ; but if a de- 
ger d. White v. I bite, Wiltes 353. lio viſe be to If. and after: bis decea/e to his by: 
: which caſe moſt of the authorities cited in. | children, . A. has only an eſtate for life, be- 17 
the preſent caſe are commented upon), cauſe: then the words plaioly ſhew that the {ett 
makes this obſervation o Myles caſe: If children were intended to take by way of 
2 deviſe, be to A. and his children, if there N temaindert. Wich this latter poſi tion, the 
be no children then in being it gives an opinion of the Court in Hodges Ve, Midaletcs 
eſtate tail, becauſe the deviſe i>-in words 4 [ ſeems inconſiſtent. 229 
FE: 3 . tteſtator 
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teſtator knew the legal conſequences of all the words which he had 1801. 


uſed, and all the privileges attached to a tenancy in tail. The TI 
fame argument was urged. in the great caſe of Perryn v. Blake ; PR. 
ARTER 


and in the Exchequer Chamber Mr. Baron Perrot expoſed the and Another. 
fallacy of it: and it was agreed that a teſtator cannot be preſumed 

to know the different privileges annexed to the ſeveral eſtates of 

tenant for life or tenant in tail. The true queſtion to be confidered 

is, whether the teſtator meant to give the eſtate to John Scale and 

his poſterity? Probably if it had been aſked of the teſtator whether 

he meant that his fon ſhould have a power to defeat the limitation, 

he would have anſwered, that he did not underſtand the effect of 

an eſtate tail, but that he wiſhed the eſtate to go to his ſon aud 

his poſterity. If he meant to give his eſtate to his ſon and his 

poſterity generally, it is an eſtate tail; on the other hand, if he 

meant to give it firſt to his ſon, and afterwards to ſelect the ſons 

and daughters of his ſon in order to give the eftate to them, the 

ſon took only an eſtate for life. Now we are of opinion upon all 

the authorities, that the words © children lawfully to be begotten,” 

in this caſe, are not to be conſidered as words of purchaſe, but that 

the intention of the teſtator was to give his eſtate to his ſon and | 

the ifſue of his body generally. And though perhaps the power 

would not have been added had the teſtator known the full effect 

of the words which he has uſed, yet we do not think the power 

ſuffcient to control the effect which, according to the authorities 
q referred to, has always been given to thoſe words. We give no 
: opinion what would have been the caſe if there had been children 
t born at the time of the deviſe. We ſhall make a certificate to the 
Lord Chancellor, that John Scale under the codicil took an roar 
ö 

: 


tail, with a power of appointment: annexed. 
Accordingly the following Shane Was afterwards ſent to the 


. 


Lord Chancellor: 5 Fi 
l „We have heard the arguments of Counſel upon this caſe, and 


are of opinion that under the codicil John Scale the fon took ati 
' WH cftate'tail in che teſtator's real eſtates, with a power by deed: of by 
us laſt will to ſettle the ſaid eſtates; or any part thereof, upon all 
r any of his iſſue, for ſuch eſtates and intereſts as he ſhould there: 
y point, and thereby to determine the eſtate tail deviſed to im 
5 by:the teſtator, ſo far anahe. hne DUI be inconſiltent with 5 
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June 25 ch. 


Af an act of 


Parliament 


for encloſing 
and allotting that à certain cloſe called Arminghay Hill (the locus in quo) wa 


the common 
and waſte 
lands of a 
pariſh 
through 


which a na- 


vigable river 
flows, em- 


power Com- 


miſſioners to 
ſet out ſuch 
publie and 
private roads 
and ways as 
they ſhall 


think neceſ- 


ſary, and di- 
rect that all 
roads and 
ways not ſo 


ſet out ſhall 


be deemed 
part of the 
Tk to be 
allotted; an 
ancient tow- 


ing path u 
on the 4 


of the river, 
though not 
ſet out by the 
Commiſſion- 


ers, ſtil] ſub- 


fiſts, for it 1s 
not within 
their juriſ- 


Adiction. 


the ſaid boats along the ſaid river. Wherefore the Plaintiff enter- 


CASES IN TRINITY TERM 


SIMPSON v. SCALES. 


Fenn for taking and impounding che Plaintiff s horſe draw. 
ing certain boats at Northwold in the county of Norfolk, Ples 


the freehold of the Defendant, and that the horſe was there taken 
damage feaſant. Replication, that the ſaid cloſe from time where. 


of, Cc. hath lain open and adjoining to a certain river called the 


Wiſſey, the ſaid river being a navigable river between Stoke and 
Hilgay, and that the owners of boats, &:c. navigating the ſame have 
been accuſtomed to paſs and repaſs in, through, and over the ſaid 
cloſe with their horſes, &c, for the purpoſe of haling and towing 


ed the ſaid cloſe with the ſaid horſe for the purpoſe of haling aud 
towing the ſaid boats for the more convenient navigation of the 


ſaid river; when Defendant of his own wrong took the horſe, 


Rejoinder, taking iſſue on the right of way. Verdict for the 
Plaintiff, with 405. damages, ſubject to be reduced to one ſhilling 
if the Court ſhould be of opinion with the Defendant on the fol- 
lowing caſe; 

| The Defendant i is the occupier and owner of the cloſe mentioned 
in the pleadings, lying in the pariſh of Northzwold on the north 
bank of the river Miſſey, which is a navigable river from Stoke in 
Norfolk to Hilgay in the ſame county. On the ſouth-ſide of the 
riyer oppoſite to Northwold there is a regular towing-path ; but 
for the convenient navigation of the river, it is frequently neceſſary 
to change the horſes from one fide of the river to the other. The 


owners of boats and veſlels navigating the ſaid river have time 


immemorial been accuſtomed to paſs and repaſs in, through, and 
over the ſaid cloſe in queſtion with their horſes for the purpoſe of 
haling their ſaid boats and veſſels along the ſaid river, which they 


had conſtantly done without interruption, whenever neceflity or 


convenience required; and without ſuch occaſional towing or hal- 
ing it would be impoſſible to navigate the ſame. By an act of 


Parliament paſſed in the year 1796 for incloſing and allotting the 


commons and waſte lands of the pariſh of Northwola, the Commiſ- 
ſioners therein named are directed to ſet out and appoint ſuch 
public and Private roads and Ways, and to order and direct ſuch 

bridges 
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bridges, ditches, banks, wiles, gates, bars, inlets, drains, water - 


courſes, and other works, as they ſhall think neceſſary and proper; 
and it is enacted, that when the ſaid public roads and ways ſhall 
be ſo ſet out, appointed, and made, it ſhall not be lawful for any 
perſon or perſons to uſe any other roads or ways, either public or 
private, within or upon the lands thereby directed to be divided 
and allotted, on foot, or with horſes, cattle, or carriages ; and that 
all roads and ways which ſhall not be ſo ſet out and appointed as 
the roads or ways within or upon the lands thereby directed to be 
divided and allotted, ſhall be deemed to be part of the lands and 
grounds thereby directed to be divided and allotted, and ſhall be 
divided and allotted accordingly. The ſaid act provides, that the 
ſaid Commiſhoners ſhall, before the ſetting out any roads or high- 
ways in purſuance of the act, cauſe a notice of their intention, and 
a deſcription of all the public ways and roads intended to be ſet 
out and appointed by them, to be affixed upon the principal door 
of the pariſh church of Northwold, and to be inſerted in a Nor- 
| folk newſpaper 21 days at leaſt before ſuch roads or highways ſhould 
| beſet out; and if any perſon or perſons ſhould have any objection 
to the {aid roads or highways, or any of them, or ſhould propoſe 
any other roads or highways, ſuch perſon or perſons ſhould deliver 
+ their ohjections or propoſals in writing to the ſaid Commiſſioners 
at the times therein mentioned, and that the ſaid Commiſſioners 


ſhould thereupon hear the allegations and evidence offered and 
produced to them in ſupport of the ſaid objections or propoſals; 
and after due conſideration thereof, ſhould ſet out and appoint 


all or any part of the public roads or highways deſcribed in the 
ſaid notice, or ſuch other public highways or roads in lieu thereof 


as they ſhould think fit. The Commiſſioners did ſet out and ap- 
point certain public and private roads accordingly, which roads 


were made and completed; and before the ſetting out of the ſaid 


roads, the notice required by the act was duly given, and the other 


directions of the act complied with on the part of the Commiſ- 
ſioners. No road was ſet out, in, or over the ſaid cloſe, and no 
perſon attended at any meeting of the ſaid Commiſſioners to prove 
a right, or to aſſert a claim to the road in queſtion. The cloſe 
over which this road is. elaimed was, before and until the paſſing of 
the act of Parliament, part of the commons or waſte land of the 
ſaid pariſh of Nortbwold, and was incloſed and allotted by the 
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298 CASES IN TRINITY TERM 
1801. an owner of lands and comihbnable meſſuages within the ſald 
pariſh; and was before the time, in the declaration mentioned, 
ſold by him for a valuable conſideration to the Defendant. The 
Plaintiff's horſe at the time he was taken by the Defendant was in 
the ſaid cloſe, and employed in n the Plaintiff's barges on 
the ſaid river N. M. 
Sellon Serjt, was to have argued in fiber of the verdict ; 
* Praed Serjt. for the Defendant being called upon by the 
Pepys are that the object of the act of Parliament being to 
diſcharge the land to be divided from all unneceſſary burthens, this 
towing path, which at the time of the paſſing of the act was an 


Sturson 


V. 
SCALES. 


Commiſſioners as ſuch, muſt now be taken to have been deemed 
unneceſſary by them, and ought therefore to be conſidered as part 


eireumſtance ſtated in the caſe, of the exiſtence of a towing-path on 
the other ſide of the river; and that although arguments of incon- 
venienee might have weight in a caſe where the words of an a& 
.of Parliament were doubtful, yet that in the' preſent, where the 
| directions of the act were een ſuch ene could not 
Prevail by 
e ee eser Ch. J. I ink there de no difficulty in the 
eoiſtruction of this act of Parliament. This act authoriſes certain 
Com miſſioners to encloſe certain lands, and to ſet out ſuch ways as 
they ſhould deem neceſſary, and to ſhut up ſuch as they ſhould 
deem unneceſſary. Before the paſſing of this act there was a na- 


there was a towing- path, and on the north by unencloſed lands, 
over Which the public had alſo been accuſtomed to paſs for the 


path. Now it appears to me that the reaton of this omiſſion muſt 
babe been, that they did not conſider the matter to be within their 
juriſdiction. It was not the intention of the Legiſlature to em- 

power the Commiſſioners to fhut, up one public road witlibut. ſetting 
out another in lieu of it. In caſes of roads it may be very eaſy to 
ſubſtitute one for another; and the Commiſſionera lia ve dane ſo in the 
preſent inſtance: but a towing- pati can exiſt no where but upon 
the bank of the river. It would therefore be monſtrous to hold 
the public precluded from their right to paſs along the north bank 

of i6his river, when: it neither appeats to have * 
A 8 


0 
* 


.exiſting public way, not having been ſet out and appointed by the 


of the lands divided; that this argument was ſtrengthened by the 


vigable river bounded on the ſouth by encloſed lands, over which 


purpoſe of towing. The Commiſſioners have ſet out no towing 
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of hs Legiſlature to empower the Commiſſioners to interfere. with 
that right, nor do the Commiſſioners themſelves appear to have 
had the towing path in their contemplation when they proceeded 
to make their allotment. _ 

HEATH q This power of ſhutting up ways was given to the 
Commiſſioners, in order to prevent the waſte of ground ariſing 
from a multiplicity of roads. But it never was intended to include 
the towing path in that general power; and even if it had been 
included, the Commiſſioners mult have ſet out ſome other towing 
path in lieu of that which was taken away. 

Rook. This act contains the uſual ſaving of the King's 
richts. If therefore the Commiſſioners have ſet out no other tow- 


ing path in lieu of that which before exiſted, I ſhould hold that 


the right of navigating this river, and of towing barges upon it, 
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SCALES, 


muſt ſtill be reſerved to the King. If one road be ſet out for 


mother the public is not injured: but if the towing path be taken 
away the public is thereby deprived of the power of navigating 
the river. Suppoling therefore that the towing path could be con- 
ſidered as falling within the words of the act, 1 ſhould till be in- 
clined to hold, that the right was ſaved by the exception in favour 
of the King, who is the protector of all theſe public rights. 

ChAMBRE J. 1 think that concluſions from acts of Parliament 
againſt the rights either of the public or of individuals ought not 
to be enforced by too ſtrict an adherence to the letter. In my 


view of the caſe, it was not the intention of the Legiſlature to give 


any juriſdiction to the Commiſſioners reſpecting any rights of way 


which form part of the navigation of the river. The ways in- 
tended to be included were ways in the popular ſenſe of the word, 


leading from one vill to another. But this towing path is only a 


part of that way which conſiſts of the whole navigation of the 
river. The Commiſſioners have ſo conſidered it, and think they 


have put the right conſtruction upon the act. 
Vier Curiam, 


a. @& 
* * 
* * 


ot the verdict Pe] a 
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June 29th, 


CASES IN TRINITY TERM 


(In the HOUSE OF LORDS,) 


Between the Right Honourable MARV ELEANOR Bowzs (com- 


monly called Counteſs of STRATHMORE), by W. Lyon Eſq, 
her next friend, = 0 8 
. AND 
ANDREW ROBINSON Bowes Eſq. and WX. Bixch, HuRRT 
 BouRN, and GEORGE STEPHENS, — ( Defendant, 


And between Andrew Roninson BOwrs Eq. Plaintif 
AND 


The Right Honourable Mary ELRNANOR Bowes (commonly 
called Counteſs of STRATHMORE), Wm. Lyox, Cns. Snurfz, 
RIc HARD HARBORNE, JAMEs SETON, MART Morean, 


and FRANCES BENNETT, = — — Defendants, 


On the appeal of the Right Honourable John Bowes Earl of. 


Strathmore, fon and heir of the Right Honourable Mary Eleanor 


Bowes (commonly called Counteſs of Strathmore), deceaſed. 


A. by will 
deviſed “ all 
his freehold 
and copyhold 
lands, tene- 
ments, and 
heredita- 
ments,“ in 
truſt for cer- 
tain purpoſes, 
and after- 
wards pur- 
chaſed new 
lands: he 
then made a 
codicil, 
whereby after 
reciting that 
he had de- 
viſed “ all 
his freehold 
and copyhold 
lands, tene 
ments, and 
heredita- 
ments to 
the truſtees 


Gæor Bomxs, late of Streatlam Caſtle, in the county of Dur- 

ham Eſq. deceaſed, by his laſt will in writing, bearing date the 
7th of February 1749, executed and atteſted as by law is required 
for deviſing real eftates, did (among other things) give and deviſe 
all his freehold and copyhold manors, meſſuages, lands, tenements, 
and hereditaments whatſoever, not held in mortgage or in truſt for 
any other perſons, nor held by any leaſe or leafes for lives, to his 
wife Mary Bowes, Edward Gilbert Eſq. the father of his wife, his 
(the teſtator's) ſiſter Elizabeth Bowes, his ſiſter Fane Bowes, and 


his friends the honourable Sir Hugh Smithſon of Stanwick, in the 


county of York, Baronet, and Thomas Rudd, of the city of Durham, 
Eſq. (whoſe truſteeſhip he afterwards revoked), their heirs and 
aſſigns, to the uſe of them, their heirs and aſſigns, upon ſuch truſts 
and to and for ſuch intents and purpoſes as thereinafter mentioned 
(chat is to ſay), in caſe he ſhould leave any ſon or ſons born in his 


named in the will, he revoked the deviſe ſo far as it related to two of the truſtees, and deviſed his “ ſaid 
lande, tenements, and hereditaments to the other truſtegs upon the ſame truſt; and concluded with de- 
claring the codicil to be part of his will. Held that the after-purchaſed lands did not paſs. 


| 


lifetime, 
q 


Plaintiff, 
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ifetime, or after his death, that the ſame ſhould be in truſt for his 
br and other ſons ſucceſſively in tail male ; and for default of 
ſuch iſſue then in truſt for his daughter Mary Eleanor Bowes, af- 
terwards the Counteſs of Strathmore, for her life, without impeach- 


ment of waſte, except wilful waſte in houſes; and after the de- 


termination of that eſtate, in truſt during her life to ſupport the 
contingent remainders; and after her death, then in truſt for her 
grſt and other ſons ſucceſſively in tail male; and for default of 
{ach iſſue, then in truſt for all and every her daughters, as tenants 
in common, and the heirs of their reſpective bodies; with croſs re- 
mainders 1 in tail general to the ſurviving daughter or daughters as 
tenants in common, in caſe of one or more of the daughters dying 


without heirs of their reſpeCtive bodies; with divers remainders over. 


After making the faid will, and before making the codicil in queſ- 
tion, the teſtator purchaſed ſeveral eſtates, and particularly the ſaid 
teſtator, in the year 1754, purchaſed an undivided third part of a 
certain freehold eſtate in the county of Durbam, which was ſold 
under a decree of the Court of Chancery, and was ſeiſed in fee 
| thereof at the time of his death. The teſtator afterwards made a 
codieil to his will, bearing date the 2oth day of October 1758, 
which, with the teſtator's ſignature and the atteſtation thereto, is 
in the words and figures following (that is to ſay): © Whereas by 


| 4 my laſt will and teſtament, bearing date the ſeventh of February 


* 1749, I have given and deviſed all my freehold and copyhold 
| © manors, meſſuages, lands, tenements, and hereditaments what= 
* ſoever, not held on mortgage or in truſt for any other perſons, 
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V. 


Bowes 
and Others. 


nor held by any leaſe or leaſes for lives, to my dear wife Mary 


Hordes, her father Edward. Gilbert Eſq. my fiſter Elizabeth 
% Bowes, my lifter Jane Bowes, my friends the Hotiourable Sir 
| * Hugh Smithſon of Stanwick, in the County of Yorb, Baroner, 


* and Thomas Rudd, of the city of Durbam Eſq. their heirs and 
« aſſigns, and to the uſe of them, their heirs and aſſigns, upon the 


t truſts, intents, and purpoſes therein mentioned; now I do here- 
© by revoke and make void all my above deviſe, ſo far as it relates 
„to the above Sir Hugh Smithſon, now Earl of Northumberland, 
* and Thomas Rudd, and their heirs; and I do hereby give and 


* deviſe my ſaid lands, tenements, and hereditaments, unto the 


above- named Mary Bowes, my faid wife, Edward Gilbert, and 


* my. liſters Elizabeth Bowes and Jane Bowes, their heirs and 


5 8 upon the ſame truſts, intents, and purpoſes as I have 
given and deviſed the ſame by my faid laſt will; and do here- 
$- by 
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' Bowes 


and Others 


and Others. 


real eſtate which he had at the time of executing thoſe inſtruments, 
as 


CASES IN TRINITY TERM 


«by wee the legacies of five hundred pounds each, which! 
© have given to the ſaid” Sir Hugh Smithſon, now Earl of N. orth. 


& umberland*and'the ſaid Thomas Rudd. And I do hereby revoke 


“ and make void the executorſhip of the ſaid Earl of Nortbunler. 
«jj and Thomas Rudd, of my ſaid laſt will and the guardian- 
662 ip of my daughter, deviſed to the ſaid Earl of Northumberland, 
and do hereby confirm and appoint my ſaid wife Mary Bowe, 
« the ſaid Edward Gilbert, and ſaid ſiſters Elizabeth and Fane 
&« Bowes, executors of my will; and do alſo revoke and make 
« void the truſteeſhip of the ' ſaid Earl of Northumberland and 
T1 Domas Rudd, for the laying out of the ſavings of the produce 
«of my real and perſonal eſtates in the purchaſing of lands; and 
6e. do hereby make and declare this codicil to be part of my laſt 
« will and teſtament. As witneſs my hand and ſeal, this twenticth 
&« Jay of Offober one thouſand ſeven hundred and fifty- eight.“ Then 
followed the atteſtation thus: Signed, ſealed, publiſhed, and declar- 
ed by the above-named G. B. as a codicil or part of his laſt will and 
teſtanient, in the preſence of us, Oc. The teſtator died without 
having made any dil poſition of the after-purchaſed eſtates otherwiſe 
than by the above-mentioned will and codicil, leaving the late Coun- 
teſs of Strathmore, his only child and Heireſs at law, him ſurviving, 


CC. 


A 


By an order in the above cauſes Lord Loughborough C. directed 


a caſe to be made for the opinion of the Judges of the Court of 
King's Bench upon the queſtion, Whether the codicil of the 20th of 


October 1758 was a republication of the teſtator's will of the 7h 


of February 1749 with reſpect to the eſtates purchaſed after the 
date of the ſaid will? The Court of King Bench having anſwered 


this queſtion in the negative, (ſee 7 Term Rep. 482.) Lord Lougb- 


borough C. by his order in the above cauſes, in effect confirmed | 
that deciſion. Whereupon the preſent Appellant ſubmitted that 


the ſaid deciſion, and order founded thereon, were erroneous, for 


the following among other REASONS :" 
Iſt, Becauſe it is clear from the will the teſtator aul not mean to 


die inteſtate as to any part of his property, but to diſpoſe of all his 


real eſtates upon the truſts therein mentioned; and it is equally 
clear, that when he made his codicil he did not mean to die in- 
teſtate as to any part of the eſtates he then had. WAY 

2d, That the will and codicil ought to have effect according to 
the intention of the Teſtator; that the Teſtator's intention, at the 
time of executing both the inſtruments, was to diſpoſe of all the 


W 
RE 
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as well as at the time of his death. That by legal conſtruction the 
will could only operate upon eſtates the teſtator had at the time 
| the will was made; but by the ſame rule, the codicil could operate 
upon all the eſtates the teſtator had ſubſequeut to making the 
will, and previous to the codicil. And that the true conſtruction 
of the will and codicil is this, that by the will the Teſtator gave all 
his real eſtates to the truſtees therein named, and by the codicil he 


gave all his real eſtates to the ſame PINT ITO two, who are 


OY 


thereby excluded. 
3d, That in many caſes a codicil has been held to be a republi- 


WH cation of a will, fo as to paſs after-purchaſed eſtates, though the 


teſtator -has not expreſſed any particular intention to republiſh his 
will; becauſe, according to the general underſtanding of mankind, 
a man making a general deviſe of all his real eſtates by his will 
is preſumed to intend-to W of all the real eſtates he ſhall have 
at the time of his death. 

4th, That in the argument for mn the effect of the 
codicil to the eſtates which the teſtator had at the time of making 
his will, great ſtreſs was laid upon the word * ſaid,” in that part 
of the codicil where the teſtator deviſes the eſtates to the truſtees 
therein named; but upon the true conſtruction of the codicil, the 
word © ſaid” is of no effect, becauſe it only makes the teſtator, 
who-had recited that he had given all his eſtates to truſtees therein 


named, ſay, that in like manner, by his codicil, he .gave all his 


eſtates to the truſtees whom he therein names. 


5th, That if in order to paſs the lands in queſtion it ſhould be” 


thought neceſſary to conſider the codicil as a republication of the 
will, there is ſufficient in this codicil to give it that effect: the 
teſtator declares the codicil to be a part of his will; and in the 
atteſtation it is mentioned that he publiſhes it as part of his will. 
If the codicil i is ſo to be taken, it ought to have the ſame effect as 


if the teſtator had in the codicil tranſcribed his will, excluding only 


two of his. truſtees, and then it would have been in terms a deviſe 


to the truſtees whom he choſe to continue of all the eſtates which 


be had at the time of executing the codicil, 


The reſpondents hoped that the opinion of the Court of King's 
Bench and the order of the Lord Chancellor founded thereon, 


would be confirmed and eſtabliſhed, for the following among other 
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1K, Becauſe the expreſſion contained in the codicil, bearing date 
the 20th day of October 1758, by which the teſtator deviſed his ſaid 
lands, tenements, and hereditaments in the manner thereinafter 
mentioned, manifeſtly confines the deviſe to ſuch lands, tenements, 
and hereditaments as he was ſeiſed of at the time when he pub. 
liſhed his will, bearing date the 7th day of February 1749, and can 
by no poſſibility of fair grammatical import be conſtrued to extend 
to lands purchaſed after the date of the will. 
2d, Becauſe no caſe can be found in which an expreſſion | ina 
codicil ſo qualified, has been conſtrued to extend to after- purchaſed 
lands, All the caſes relied on by the other fide plainly diſcover an 
intention to deviſe after-purchaſed eſtates, and contain words ſuf. 
ciently comprehenſive to paſs them. . 
3d, Becauſe, if ſuch a conſtruction were admitted, it would have 
the effect of diſinheriting the heir at law, by words of doubtful, if | 
not overſtrained implication, which courts of Jaw will never allow 
to be done by any thing ſhort of an intention ſignified in the moſt 
expreſs and unequivocal terms. Many reaſons might exiſt why 
the teſtator ſhould leave certain parts of this eſtate in the diſcretion 


of the heir at law. Thoſe reaſons, without doubt, influenced his 


mind, otherwiſe it is impoſſible to ſuppoſe that he would not in 
dire& and explicit terms have deviſed the after-purchaſed eſtates, 
_ eſpecially when it is conſidered how technically and particularly 
his will is worded. 

4th, Becauſe, upon reading the e codieil, it moſt clearly appears 
that the ſole purpoſe of the teſtator in making it, is to revoke the 


truſts contained in the will, ſo far as they relate to two parti- 


cular! truſtees; for the ſame eſtates are deviſed upon the ſame 


truſts, and to the ſame truſtees, with the excluſion only of thoſe 


two perſons, in reſpect of whom the deviſe contained in the will is 
expreſsly declared to be revoked and made void. In ſhort, it is 
manifeſt that the teſtator's object in making the codicil was neither 
more nor leſs than to ſtrike out of his will the names of Sir Hugh 
Smithſon and Thomas Rudd, and that if thoſe gentlemen had not 
been originally named as truſtees and executors in the will, the 
codicil never Poul have been made. 


7 Erſline 
F. Raine, 


This caſe was argued at the bar of the Houſe of 7 8 og on two 
ſeveral days by the Attorney-General (Law) and Mangjicld for the 


| App ellants, 


IN THE FORTY-FIRST YEAR OF GEORGE III. 


Appellants, and by Erſkine and Raine for the Reſpondents. On 
the laſt day of argument (the 29th of June) the Lord Chancellor 
put the following queſtion to the Judges, vis. Whether by the 
legal conſtruction of the codicil of the teſtator George Bowes, bear- 
ing date the 20th of October 1758, and by him declared to be part 
of his laſt will and teſtament dated the 7th day of February 1749, 
the real eſtate purchaſed after he made his will paſſed to the uſes 
and ypon the truſts, intents, 'and purpoſes mentioned in the ſaid 
will? | 

MAacDONALD Ch. B. having conferred with the reſt of the 
| Judges preſent (a) upon the ſaid queſtion, delivered their unani- 
mous opinion in the negative, 

After the Judges had thus given their opinion, a debate took 
place in the Houſe, in which Lord Thurlow differed in opinion 
from the Judges. His Lordſhip obſerved that a republication of 
a will of lands had always been held to ſpeak as of the time of the 


republication, and that he knew no inſtance in which that rule had 


been departed from, and that this caſe muſt be decided upon re- 
| ference. to the principles upon which former caſes had proceeded ; 
That though it was true that where there was a particular deſcrip- 
tion of lands deviſed no ſubſequent codicil could extend to after- 
Mise lands, unleſs, by badete reference t to thoſe e yet 
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would be found to reconcile all the caſes in which there was any 
appearance of difference; and the only queſtion in this as in all 


other caſes would be found to be, Whether the republication were 
| general, or whether 1 it were controlled by particular expreſſions ? 
and that, indeed, in this very caſe, ſuch ſeemed to have been the 
opinion of the Court of King's Bench, for in the certificate it was 
expreſſed that, this codicil was not that ſort of republication which 
would paſs the lands in queſtion ; That if the teſtator had diſcover- 
ed any anxiety in the will, it was to convey all the eſtates of which 
he was poſſeſſed ; That the bequeſt in the will was as ample as poſ- 
ible ; That the teſtator began the codicil by referring to the large- 
neſs of the former deviſe, where he ſaid, © whereas by my laſt 
wil and teſtament I have given and deviſed a my freehold and 
copyhold, Sc.; That this reference, unreſtrained by any thing, 
would. clearly have, been. ſufficient to. paſs the after-purchaſed lands, 


0 Herbam B. Heath J. Thomp/on B. Rooke J. Le Blanc J. and Graham B. 
. pry 
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and that probably the whole difficulty had ariſen from the teſtato: 


being miſtaken in point of law, and thinking that his after-pur. 


chaſed lands did paſs by the firſt deviſe; That his general i intent 


appeared to have been, that the rents and profits of all his eſtates 
ſhould be laid out in the purchaſe of new lands, and yet the Houſe 
muſt negative this general intent before they could decide in fi- 


vour of the reſpondents; That it appeared to him that the teſt. 
tor muſt be underſtood to ſay, whereas I have conveyed all my 


lands (including thoſe purchaſed ſubſequent to the date of the will), 


1 deviſe my /aid lands, referring to what-he ſuppoſed he had con- 
veyed; and that in this view of the caſe the introduction of the 
word e ſaid” would not control the operation of the codicil. 


The LORD CHANCELLOR (Lord Eldon) ſupported the opinion 


of the Judges, ſaying, that although a republication of a will of 
lands certainly ſpeaks as of the time of the republication, yet that 


in all caſes of this kind which had come before the Courts for de- 


ciſion, the only queſtion had been, whether the particular caſe waz | 


or was not within the general rule. His Lordſhip obſerved that 


it could not be denied that other circumſtances than thoſe of lo- 
cality in the deſcription-of-the lands deviſed, were ſufficient to con- 


trol the effect and operation of a codicil, and that wherever a 
queſtion had ariſen whether the operation of the codicil were con- 


trolled or not, thoſe who had to ſolve the queſtion had uſually 


done ſo by: ſatisfying themſelves reſpeQing the intent of the teſta- 
tor; That this teſtator.s intention in the will clearly Was to raiſe 
a fund to be applied to certain uſes, but that poſſibly the undivided 
quality of the eſtate which he purchaſed in 1754 might be a reaſon 
inducing him not to paſs that eſtate with the others; That however 
poſſible-it might be that the teſtator might not be acquainted with 


the legal effect of his will, ſtill he thought that the Houſe ought to 


decide this queſtion as if the teſtator actually did know that the 


will of 1749 had not paſſed the after-purchaſed lands; That when 


in the eodicil he referred to the will as having paſſed all his lands, 


he did no more than recite his former deviſe, but that when he 


came to the operative part of the codicil he changed the tenſe of 


the verb; and though in the former part he ſaid, whereas I have 


deviſed,” c. in the latter part he ſaid, I do hereby revoke,” He. 
and © I do hereby give and deviſe,” Sc.; That if therefore by the 
former words of the codicil, © all my freehold and copyhold lands, 
1 n teſtator were underſtood to include all the after-purchaled 
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lands, by the latter words of the codicil he muſt be underſtood to 
be revoking a deviſe of theſe lands which he had not at the time 
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Tndi&ment 
for a burglary 
laid in the 
1ſt count to 
have been 
committed in 
the houſe of 
M. X. B.; 
in the 2d of 
F. B., and 
in the 3d 
of V. M. 

It appeared 
chat the place 
where the 
robbery was 
committed 
was a centre 
building, 
having two 
wings; that 
in the centre 
building the 
duſineſs of 
M. K. J., J. 
B., R. M. and 
ſeveral other 
perſons was 
carried on; 
that in part 


of one of the 


wings was 


the dwelling 


of M. E. B. 
and in the 
other part 
that of J. B. 
neither hav- 
ing any in- 
ternal com- 
munication 
with the cen- 


tre except by 


a window in 


the dwelling 


of J. 3. 
which looked 
into a paſſage 
that ran the 
whole length 
of the centre; 
and that the 
other win 
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Fur Hour felt nene were Wes before 1 J. at t the 
1 Spring Aſſizes for Seofford 1801, for a burglary. The 1ſt count 


in the indictment charged them with breaking and entering the 


ets. of Mathew Robinſon Boulton, and ſtealing therein a 
quantity of ſilver and I 50 guineas, laid to be the property of Mathew 
Beulton: and John Hodges, 150 guineas laid to be the property of 
Mathew, Boulton, Mather R obinſon_ Boulton, Fames Watt, and 


| Gregory Matt; 150 guineas | the property of / Mathew Boulton, Fobn 
Bonus, and William Nezſon; 150 guineas the property of Mathew 


Boulton, Benjamin Smith, and James Smith ; and 150, guineas the 
property of Mathew. Poulton, Fohn Hodges, Mathew Robinſon Boul. 
Lang Fames. 7 att, Gregory Matt, Fobn Bonus, William Nelſon, Benja- 
min Smith, and Janes Smith, The 2d count laid the houſe to be the 


dwelling-houſe. of John Buſh. "up The 3d count laid the houſe to be 


the dyelling-hqule of William Nelſon. The Ath count was for 


being in the dwelling- -houls of ſaid Mathew \ Robinſon Boulton, and 
as above, and burglariouſly breaking the houſe to get out 
of it againſt the ſtatute, He, * The. 5th count for being i in, the 
dyelling-houſe of Jobn Buſh ftealing. the property, and burglari- 
quſly breaking the houſe to get out « of it againſt the ſtatute, Of 
The 6th count for ſtealing the property as above in. an outhouſe 
belonging to the dwelling-houſe of ſaid Matbe u Boulton againſt 


the ſtatute, Se. The 7th count for ſtealing the property as above 


in an outhouſe belonging to. the dwelling-houſe of ſaid Mathew 
Robinſon Boulton againſt the ſtatute, oe. - The 8th count for ſteal- 
ing the property as above in an outhouſe belonging to the. dwell- 


ing-houſe of William Nelſon againſt. the ſtatute, Wc, 4 
On the trial it appeared that the ſilver goods were the property 


of Mathew Boulton and Fohn Hodges, the money the property of 


the ſeveral perſons laſt mentioned | in the indictment, with whom 


was . 1 d by V. N., from which there was no communication with the centre. Sewb, that the rob- 
bery did not amount to a burglary. 


If a ſervant, 


being ſdllicited to become an accomplice in robbing his maſter's houſe, inform his maſter 


thereof, who thereupon tells him to carry on the bulineſs, and conſents To his opening a door leading 
to the premiſes, and being with the robbers during the robbery ; and alſo marks his property and lays 


itinap 


lace where the robbers are expected to come, wiih a view to apprehend the l this condutt 
of the makſter-will not amount to & defence in an indiment againſt the robbers. 
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Mathe u Boulton was concerned in different manufactories, that 
i; to ſay, with John Hodges as manufacturers of plated goods; 


with Witham” Net/on and Fohn Bonus, as button makers; with 


Jumes Smith and Benjamin Smith as buckle makers; with Mathew 
Robinſon Boulton, James Watt, and Gregory Watt, as engine makers. 
Beſides which Mathew Boulton carried on two other manufactorięs 
on his own ſole account. It farther appeared that the money and 
part of the ſilver were kept in a counting-houſe, which was uſed 
for tran acting the money concerns and keeping the accounts of all 
the different buſineſſes in which Mathew Boulton was engaged; that 


other part of the ſilver was in a room, being one of ſeveral where 


the plate buſineſs was carried on, which rooms and counting- 
houſe formed a centre, having two wings adjoining, conſiſting of 
adwelling-houſe, inhabited by perſons engaged 1 in Mathew Boulton's 


| milenssetier; chat one of * was inhabited boi aa Ro- 


 Þ A” 47 


ciSoiding at the time of the be. 8 committed, a room 
in his houſe which communicated with the centre-building having 
been allotted to the purpoſes of the plating buſineſs with which he 
bad nothing to do, the door into it was ſhut up, and a working bench 
placed againſt it ſo as to ſtop the paſſage ; that one Buſb a work- 


man of Mathew Boulton occupied another of the dwelling- houſes 
in the ſame wing, and from his houſe there was no way into the 


centre building, but there was in it a window which looked into 2 
paſſage that ran the whole length of the centre- building; that in the 
other wing was the dwelling-houſe of William Ne fn, the partner of 
Mathew Boulton, in the button buſineſs, which had no internal 


communication with the centre, and in that wing other perſons lived; 
chat in the front of this building was a terrace or front yard fenced 
 - round in different ways, and at the end of the pile of building above 
deſeribed by a wall with gates for horſes and carriages, and a door 
for foot paſſengers. | It further appeared that the priſoners had 
ſome time previous to the breaking into the centre-building applied 
to one Foſeph Phillips, who was employed as a.watchman to the 

| manufactory at Sobo, to aſſiſt them in robbing it, to which he aſ- 


ſented, and informed firſt ſome of Mathew Boulton's ſervants and 


aſſiſtants, and afterwards Mathe Boulton himſelf of what was 
intended, of the manner and time they were to come, that 
they were to go into the counting · houſe, and that he was to open 
the door into the front-yard to the Frieden: that Mathew 
W 28* 11 | Boulton 
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Mat br un Nute removed. fram the countiogrhoule, every thing hy: 

21502 ghineaa anfoſome ilver; ingatsy Which: he marked; to. furnid, 
bexidenceragainſt abs. priſoners, anc & lay in ait to. take them when 

bthey ſhouldt have accompliſhed their puppoſe; thatton, the 23d cf 

l December about: on fin ths morning the, priſoners came, 

nand Philhpn opened the door into the front yard, ahrough; which 
they went alongethe front ref the building, ad round: it into an- 
othen ysrd behind it, callefl the migdle- yard V/ and from thence they 

land ift Billip. went through a daor, which Was left open, up a ſtair- 

aaſeud the d entre: building leading to the gauntingthouſe and. rooms 
hege che plate · byſſpeſs yas carried;on; that this door the priſoner 
„holte, aud hen broke open the counting hong which Wes locker, 
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dhe hee Uf qhan df the per ſanb hof hoh Riwad bharged 


bal Tbequry folmdsMebprifonprs agHiley, Hut Tanger Ja orgſer ed 

Agb gnet pin terre conſd en f.the; Judges, pefare cle kn 

» of o hom (ohfente dd Alters, then, Lorg aQhancdlares, elbe, 
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by bogtrofbMby a,, erde to omg fi bamotai bas bans} 
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IN THE FORTY-FIRST-YEAR OF GEORGE III. 


1 Leacb, 396. Ed. 1800. which is the ſtrongeſt authority in ſup- 
port of the propoſition that łhis offence is a burglary; is very diſ- 
fable from the preſent. There the perſon in whom the 


property of the houſe was laid was the ſole occupier of the houſe 


to which the, ſhop in which the offence, was committed was attach- 
ed, though he had leaſed part of his houſe with the ſhop to an- 
other perſon. But here though M. R. Boulton Was the ſole; occn- 
pier of the adjoining houſe in the wing of the building, yet the 
ceatre-· part where, the offence was committed was ſepatateg from 
the wing, and neither belonged to nor waß in the ſole, occupatiqun 
ol M. * Boulton; but was in the. j Joimt occupatipn of the ſeyeral 
partners, in. the buſineſs. It, appears from 1, H P.:C.:5,557,thaf; a 
ſeparation of a hop from the manſion-bouſe by leaſe i883 Julcient 


feparation in law to prevent the former from being the ſabject pf 
burglary, Indeed ia the King v: Martha Jure, 2 Leach, boy. 
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Wo 

EOCGHN TON 


and Others. 


Ed. 8, here the rent of a houſe was paid from the partnerſhip 


fund of A. and B., the property ſo as to conſtitute! burglary was 
held to be ill laid in both, the houſe being in the ſingle occupation 
of B. Clearly in an ejectment brought for theſe premiſes the de- 
miſe would not have been well laid in Mi R. Boulton, and if ſo'the 
property: is not well laid to ſupport the offence of burglary. With 
teſpect to the iſt objection, the conſent of the proſecutor removes 
all crimĩnality from the priſoners, In almoſt every ſpecies of of- 
feuce committed againſt the property of another it is of the eſſence 


of the offence that it ſhould be committed againſt ithe will of the 
owner. Bracton, lib. 3. tr. 2. f. 32. fo. 1 50. 6. deſiues theft thuꝭ, 
contraftatio rei alienæ Fraudulenta cum aimo urunlli invito % DD 


mino cigjus res illu ſuerit- and Lord Ch. J. Milles, in; the King v. 


Donolly, 1 Leach; 232. Ed. 1800, ſeems to take it for granted that 


robbery. muſt be agadinſt the will of che owner, when he fave, 
Wherever one man obtains propetty from the poſſeſſioh of - 
other againſt his will, the law preſumes the ac to proceed froin a 
ſelonious intention.” The proſecutor's aſſent to the commiſſion 
of the crime, would undoubtediy have made him an acceſſary be- 
ſore the fact, Had it not been an aſſent to the iſtealing of his own 
property. In the King v. M Daniel, Foft. 12 5. it is laid down'as 
iatontrovertible, . that /\whoevet procureth à felony to be done ds 
à ſelon ; if preſent he is a prindipal; if abſent an acceſſary before 
the fact; and the ſtatutes, 4 and g PH and M. b. A. and 3 and 4 
W. and 44. c. q. are referredits3 which, in deſcriding che offence. 
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CASES IN TRINITY FARM: 


- ſpeak of perſons who © maliciouſly counſel „hire, command, com. 
fort, aid; abet, or aſſiſt. Sir Edaxard Coke in his commentary on 


the ſtatute of Weſtm. 1. c. 14. 2 Inst. 182. ſays, that under the word 


„nid“ is comprehended all perſons “ aſſenting and conſenting” to 
the act. Now in this eaſe the proſecutôr did aſſent and conſent, 
and if his crime be done away by the circumſtance of the pro- 
perty, to the ſtealing of which he afented; being bis own, the ſame 


2 - cireutnſtance does away the erime of the priſoners alſo; for if thi 


: "Was a felony, the proſecutor 18 criminal as an acceſſary, and he 


can only ſhew himſelf not criminal * as ſuch by ſhewing that the 
Priſobers cm committed 56 felony: Suppoſe Phillips the Watchman 
1 Hadobeen indicted for the burzlary, what could have prevented his 


_ 21hkei ing convicted 6f the crime büt the aſſent of the proſecutor? 


NO. chat aſſent extends tö all che perſons concerned, and will 
-operate"to- ſave the priſoners in the ſame way as it would have 


operated in bis favour: To ſhew that without ſuch aſſent Phillip 


+qwuſt: have” beer convicted; ohne” Cornaoell's caſe, 10 Harg. St, 
erg irt rie notes, may be referred to, where the opening the 
door of hisemaſten's houſe by the priſoner in the night-time, and 
»lettipgiin two perſons to rob him, was adjudged by the twelve Judges 
de be burglary In the King v. M Daniel, all the priſoners were 


| acquitted.) ,0n-account of the robbery. having been committed in 


eonſequence of a previous agreement, and it is there ſaid to be 


ef the eſſenee of robbery and larceny that the goods be taken 


againſt the will of the owner.” The only caſe in which the aſſent 
ofthe; party robbed has been held not to take away the felony is that 
of Norden, cited in the judgment in the King v. M Daniel, Fol. 

1293 but the anſwer to that caſe is there given, vi. that it was 


| uncertain whether the robber would come or not, the officer 


having no concert with the highwayman, but only going upon 
the road in expectation of being robbed, and ſubmitting to the 
robbery. In this caſe there was a regular plan for the robbery of 
his proſecutor's: premiſes carried on through the intervention of 


the accomplice with the proſecutor himſelf. 


Manley on the part of the proſecution. he With refed to 


the burglary," it is not neceſſary. that a communication ſhould exiſt 
between the part broken into and the reſt of the houſe; it is ſuf⸗ 
ficient if the former be parcel of the latter and under the ſame 
roof; this point ſeems clearly eſtabliſhed by the caſe of the Ning 


v. Giljon, Mutton, and Weg.” vm is it any = ection that the 
9 410 Place 
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place where the. offence was committed was uſed in the buſineſs 1801. 
of ſeveral other perſons jointly with M. R. Boulton, for being un- TT 
der the fame roof with his dwelling-houſe it may well be conſider- We 
ed as parcel of that houſe. If one of the partners in a banking- and Others. 
houſe occupy the dwelling-houſe to which the ſhop belongs, and 
ie ſhop be: broken into, there can be little doubt that it would 
amount to a burglary in the dwelling-houſe of the partner reſiding 
there. The caſe of the King v. Martha Jones is diſtinguiſhable 
from the preſent, it being expreſsly ſtated there that the two houſes 
were perfectly diſtinct and ſeparate from each other at the time 
the offence was committed. 2dly, It has been argued, that if the 
offence of the priſoners amount to a felony the proſecutor has 
made himſelf an acceſſary to that felony by his conduct, and that 
if he be not an acceſſary it muſt be becauſe no felony was commit- 
ted. But the eſſence of the felony conſiſts in the felonious intent. 
Thus Bracton in the place cited on the other ſide, after ſaying that 
theft muſt be committed cum animo furandi, adds, cum animo dico, 
quia fine animo furandi non committitur. The proſecutor therefore 
was not particeps criminis, inaſmuch as his conſent was only given 
for the purpoſe of promoting the detection of the priſoners. The 
preſent reſembles Nordon's caſe, who went out with a view to be 
| robbed in order that he might apprehend the robber. But in 
neither caſe was there any concert between the party committing 
the offence and the party on whom it was committed. Such alſo 
was the caſe of the man tried ſome little time back at Worcefter 
Aſſizes, who being ſuſpected of robbing in an inn there, a great 
coat was placed in his way with a pocket handkerchief hanging 
out of the pocket, and the man being watched and detected in 
ſtealing the handkerchief, was convicted before Mr. Baron Thomp- 
ſon, who overruled the objection that he was induced to commit 
the offence by the perſons who placed the great-coat in his way. 
There is alſo a caſe in Fitzherbert's Juſtice of the Peace, by Cromp- 
ton, Ed. 1617. P. 31. ö. which is preciſely in point. There the 
"AM of an Alderman of London agreed with ſtrangers to ſteal 
the plate of his maſter on a certain night in his houſe, and they 
had a falſe key of the place where the plate was kept; afterwards 
the ſervant revealed the deſign to his maſter, who on the appointed 
night had certain men ready at the place, et apres ils vient et enter 
in le dit lieu, with intent to fteal the plate, and were taken and ar- 
raigned for burglary at Newgate, found guilty and hanged. 
10 The 
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- CASES IN TRINITY TERM, 


udges was never publicly .communicateq 


though it was underſtood to be in favour of the | priſoner 8 ON the 


queſtion of burglary. The other o 
was overruled, as appeared from the priſoners. receiving a pardoy 


jection taken by their counſel 


on condition of tranſportation beyond ſeas. Jadeed William Fould, 
who had been included in the indictment found againſt his aſſo- 
ciates, having been taken between the Spring and Summer Aſſizes, 
rd at the latter pe- 
riod, and being found guilty of the larceny received a ſimilat 


was tried before Mr. 


putiſhmen 
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t with the other p 
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FawWCETT v. CHRIS TIE and Another. 


ne Defendant in this caſe was arreſted in Auguſt laſt upon a 
capias returnablę on the morrow of All Souls (3d of Novem- 
ber); on the 2d of November he took out a ſummons and ferved it on 
the Plaintiff to ſtay proceedings on payment of the debt and coſts; 
on the 3a, being the effoign day of the term, the Plaintiff filed a 


who allowed the coſts of the declaration. 
56% Serjt. now moved that the prothonotary might be direfted 


to review his taxation, contending that the Plaintiff was not entit- 


day after the eſſoign 
was entitled to the coſts of the declaration. 


Vol. II. 6 R 


declaration de bene ee; on the 4th, the Defendant obtained an or- 
der to ſtay proceedings, and ſerved the Plaintiff with an appoint- 


ſummons to 
ment to attend the taxation of coſts upon the following day. On OE” 
this laſt day (the 3th) the cofts were taxed by the prothonotary, Pe) mom of N 


led 


1801. 


Defendant 
having been 
arreſted on a 
captras return- 
able on the 
firſt return of 


. the term, on 


the day be- 
fore the _ 
eſſoign day 
took out a 


ſtay proceed- 
payment of 


coſts ; on the 
eſſoĩign day 
Plaintiff filed 
a declaration 
de bene et, 
and on the 


day, Defendant obtained an order to tay proceedings, Held chat the Plaintiff | 


7b. ARGS SHEET AA anos 


— 9 3 FRE — £ dz. — — 
vo 9 4 on ee PIES I 00 — _ - — 5 n 
coed REELS YET GREP SIO. "WIG: = — "12 = ED — — —ͤ— 
F . > Lb 3 2 -* 5 7x ä Ls Wh * 22 * 
8 — "RO INES I © A 5 . * 
— ee $6 cyt —ß:— 8 . 


N — . * * ——m 
N r — * 

>= gg * rr 

— — ET * 


516 CASES IN MICHAELMAS TERM 


. Seer 


1801. led to tlie coſts of a declaration filed after a ſummons to ſtay pro- 
Lea ceedings on payment of the debt and coſts, the ſummons being 


aw Jer” before the return of the writ, He cited Golding v. Grace, 
and Another, 2 Bl. 749. as in point; where the Court held, that, though a de- 
claration may be delivered ge bene eſſe on the return day, and ſhall 
be good for many purpoſes, yet being i in favour of the Plaintiff to 
1 expedite his cauſe, it cannot be delivered ſo as to charge the De. 
fendant with paying for the declaration till the appearance day (a). 
But The Court were of opinion that the Plaintiff was entitled to 
the coſts of his declaration, ſaying that the ſummons was no ſtay 
of proceedings, and that he had therefore a right to proceed until 
an order was made; that if it were otherwiſe the Defendant might 
make uſe of a ſummons for the mere purpoſe of gaining time; 
that he might lie by, as in the preſent caſe, till the eve of the 
eſſoign day, take out a ſummons to prevent the Plaintiff.” s declar- 


ing. and then abandon the ſummona. 


Beſt took nothing by his m ie e od ow: 
# took ne err [210015 


(a) The Court there — that if i it King' 5 Beh the maſter will not allow the 
were -otherwiſe, © an attorney might delay | coſts of declaration delivered under ſuch un- 
the ſervice of the writ till the night before | fair circumſtances,” 1 Sell. Pr. 2 27. Ed. 2. 
the retorn, and charge the Defendant with | But no authority of that Court is cited in 
the coſts of the declaration as well as of the | ſu phone of this practice. 
proceſs.” And it is ſaid, that © in the | 
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Mev. W. 5 ' CLEMSON v. KNox. 
If bail be pat ve Plaintiff in in this cale having ſued out a d capias. into | Middle 
in with the 7 
blezer of ee 3 upon which non Pl inventus was returned, afterwards 


cons. ſued out a teflatum, capias into Staffordſbir e, in which laſt county 


which the 


Defendant is the Defendant was arreſted, and put, in bail with the filazer for 


arreſted as of) YE BU 


N. that county: 3 this bail the Plaintiff treated as a nullity,, and iſſued 
"Any ee est an attachment againſt the Sheriff of Staffordſbire.. . 


ed as a ovlli« A rule niſi havipg been obtained for ſetting alide-this atachmen 


ty, and an 
eh . if and all Proceedings, tharepny, 


the Plaintiff 
appear to have been aware that bal were e aQtually, pot 10, ihough aide eg. bier, me oer will 


relieve againRt'the attachment. 
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Bayley Setjt now ſupported (a) the rule, and coritended that the 
bail was regularly put in with the filazer for Staffordſhire, for that the 


rule of this Court, Hil. T. 1782, which allowed the Plaintiff to ar- 
reſt the Defendant in the county where he is to be found, and af- 


terwuards to declare againſt him in a different county without waving 


the bail, had taken away the writ of teffatum capias, Imp. Pr. C. B. 


160. EA. 4. and that the writ upon which the Defendant was actu- 
ally arreſted and put in bail was to be conſidered in the nature of 


an original capiat. 


Beſt Serjt. contrd, taklted What: the rule of this Court, Hil. T. 


1 Imp. Pr. C. B. 159, Ed. 4. had removed the only difficulty 
ia Gaſes of this kind, by obliging the Sheriffs to ſpecify on their war- 
rants for the Im capias from what county the original capias 


iſſued, {0 that a Defendant can now be under no difficulty in aſ- 
certaining the county where bail are to, be put in; and that the 


tule of Hl. - ji I 782 did not apply to this caſe, for though the 
Paintitf by t that rule be allowed 1 to ſue out an original capias into 


a different county from that in which he means to declare, yet if 


: he firſt ſue out an original capias and follow it up by a tefhatum 


chat, the bail muſt be put in as if that rule had not been made. 
He cited Harris. v. Calvert, 1 £9f. 603. where a capias having 


iſſued i into London, and the Defendant afterwards having been ar- 


reſted c on an alias, caplas in Middle ſex, and bail having been put in 


in the latter county, the Court of King's, Bench ſet aſide the pro- 


ceedings upon a faire facias againſt the bail, ſaying it was the ſame 


as if no bail had been put in, and the Plaintiff might have proceed- 


el againſt the Sheriff for that default. He allo, obſerved that the 
objection was ſtronger | in the Common Pleas than i in the King's 
Bench, becauſe in the latter there i is but one filazer for all England, 
whereas in the former there are different Flak; for the e 
counties. AE EY 

. Bayley erg” that N LE FE a did. not al debe 


no rule exiſted in the Ring 5 Bench ſimilar to that | in the Common 


Phar of Hil. T. ng, coor oo OY 
The Court thought the attachment regular, Gbkerpipg based 
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that, _ did : not proceed upon the rr of the caſe in the 
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inary objection was taken to the affidavir on Staffordfoire., The Courtiheld the odject on ty 


vhieh the rule was founded, wiz that it was' | el feundey an 1 Was afterwards a Way ed. 
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King's Bench, but upon the practice of this Court; and adding tha 
the com ment in Anpeꝶ's Pr actice, which laysi down that the rule of 
Hil, J. 1782 has taken away the tofatum caplus, is rather inaccu- 
rate, B at it appearing that the P laintiff at the time when he Pro- 
ceeded was aware of the bail having been actually put in with the 
fazer for Staffordſhire, they made the rule abſolute for ſetting 
aſide the proceedings, leaving the attachment to ſtand as a ſecurity, 
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Aſfimpfet for T nis was an action for goods ſold and delivered: and was iried 
goods ſold * 1 3 Tier 30 07 IE 2117 56 £41 | 
and dehiver- EET a 
ed. Plaintiff Aſſizes 179: ho 
proved that TIT £ 20. 4715 iet THO 20 OF een ee. UIUT #51: v4 35 
an, oo offered by the Defendants below (the Plaintiffs, in error), and di- 
goods to t FFG Ain | Sor 46:14 monly! - 42, 
Defendant, reed the 


he received nne ASOICITO OG 25:4, L 
from him a fendants in error), a bill of exceptions was tendered, from which 
. £17 17534; 03-436 e Ii fgd” Lig SHIP nt ht erg LAY! 

SE when annexed to the record in this Court, the caſe. appeared to be 

99 FE” 347 £1 tpn af: A000 MS0..1 ASST AX ie nil 
er, directing in ſubſtance as follows. The evidence of the Plaintiffs below was 
be 1 ö =_ | 
tne latter ene i _ 2 2 e 515 5790 nn een 
wwo months to the following effect: that on the 19th of Fanuary 1 793 Kewley 
fter date to oi gw nog lig 10G NR, 13 TINGS THRDR DET 009 
_ Say rag and Co. who were merchants at Liverpool, by : Meſſrs. Greeves and 
bini Denniſon their brokers {old and delivered to C. and H. Brown, 
| — ß HHL698 1.055% S190) Be OGy 22. 
wonths, for who were allo merchants at Liverpool, 42 hogſheads of coffee, at 
the amount > ed. 4, 4 P T3. 4 ww! lee ee 
of the goods, 
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by the Plain- * ER 


tif, and paid by bim into the banking-houſe of J. S. who entered it ſhort, in the Plaintiff's account; 
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* [4 7 EY 7 " 4 1 
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or for them, crediting them at the ſame time for intereſt from ſuch day tc the day when the bills would 
become due, and credited his cuſtomers for the whole amount of bills paid in by chem, debiring them for 

the intereſt in like manver, and when a check was paid in for à bill to be drawn at a ſutute day, he cal- 
culated and allowed intereſt, on the next quarterly day, to the time when ſuch bill, if drawn, would be- 
come payable ; that the account of the Plaintiff and J. S. had been fettled only ſix times between: May 
1798 and March 1703, but that each of thoſe ſetilements took place on a quarterly day; that on the 18th 

of March 1793, J. S. became bankrupt;.a quarterly day haviog intervened between the payment of the 
check into the houſe of J. S. and bis bankruptcy, upon which laſt quarterly day no ſettlement of accounts 
between Plaintiff and J. S. took place, nor was the amount of the check ever carviediouve as caſh, or any 
calculation of intereſt made thereon till after the bankruptcy; that when the check was paid into the 
banking-hovuſe of J. S. there was a balance of 5 14. 115. in favour of the Plaintiff, which was much over- 

n drawn before the bankruptey of J, S. without any other addition to the. credit ſide of the Plaintiff's ac- 
count than the check in queſtion. The Defendant offered to prove, that on the laſt, mentioned quarterly 
day the account between himſelf and J. S. was ſettled, at which time he was "debited for the whole 
amount of the check, and credited for intereſt thereon from the day of ſettlement to the day when the 
bill mentioned in the check, if drawn, would have become due. Held iſt, that the check in queſtion 

£id not, under all the circumſtances of the caſe, amount to à payment for the goods by the Defendant; 


2dly, that the evidence offered by Defendant was not admiſſible, 
= : | at H. Brown 
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time to credit dem lor the intereſt on ſuch ok 


iN THE FORTY-SECOND YEAR OF GEOROE II. 
H Brown on the joint account of themſelves and J. P. Richard, 
alſo a merchant at Liver pool; that on the 7th of February 1793; 


C. and H. Brown, on behalf of themſelves and J. P. Richard, de- 


livered to Kewley and Co. the sein check on Caldwell and 
Co. bankers at Liverpool: 


« Mefirs. Caldwell and Coo. Liverpool, 700 February 179 * 


« Two months after date pay Meſſrs. F. and P. Keroley a bill at 


two months for one thouſand one hundred and fixty-one pounds 


ſeventeen ſhillings and ten pence; OW one Malk co account of 


Meflrs. Richard and Co. 


LL 1701, 176. 10 f. 175 . . agd 27. Brown." 
That G. 2nd H. Brown on their partnerſhip account, and J. P. 


Richard on his own account, and Kewley and Co. on their part= 
nerſhip account, reſpectively dealt with Caldwell and Co. as bank 
ers, and in the remitting and negotiating, of money and bills of 
exchange 3. that on the igth of February 1793 the above check 
was indorſed by Kecoley and Co. and paid by them to Caldwell. 
and Co. to be placed to their account, and was accordingly entered 
ſhort” by Caldwell and Co. in their aceount with Kewley and Co. 
and alſo in the duplicate account kept by Kewley and Co.; that 
on the 18th of March 179 3. Caldævell and Co. became bankrupts; 
| that before the bankruptcy of Caldwell and Co. the general uſage 
and courſe of dealing between them and moſt of their cuſtomers 
was to ſettle. their accounts quarterly, vi. on the 28th of February, 


the zift of May, the 31ſt of Auguſt, and the zoth of November. 


719 


1801. 

* 
BROWN 

and Otners 


V. 

Kewiey 
and Another; 

a Error. 


When Caldwell and Co. advanced bills for their cuſtomers, or re- 


ceived bills from -them, they always entered the whole amount of 


ſuch bills-1 in their banking books as bills; but on the ſettlement of 


accounts they drew out an intereſt account, and made ſuch perſons. 
debtors for the intereſt of all bills paid by the ſaid Caldwell and Co. ö 
to or for ſuch perſons from the time when ſuch bills became due un- 


tl the next day of ſettlement, and on the contrary they gave ſuch 

perſons, credit for the intereſt of bills which they had paid into the 
ald bank from the times when ſuch bills reſpectively became due 
until the day on which ſuch ſertlement took. place (a), and the ba- 


(a It. is manifeſt. that Gs: error. maſt; bills from: ſuch quarterly 429 to the day 
bare crepr into this part of the bill of ex- | when they would reſpettively become due; 


ceptions. From the Jatret part of the bill, and on the other hand, to credit the cuſto- 
43 well as from the whole courſe of the ar- 1 mers on the quarterly day with the whole 
pumnent, the ulege appears to have been this, amount of bills paid in by them, and to de- 
vis, To debir the cuſtomers on each quar- bit them with the intereft from ſuch day-to 


terlyiday for the whole amount of the bills | the day when the bills would N pon e 


advanced to or ſor them, and at the fame Anas fav — 


94 


A 


and Another; 
in. Error. 


* 


1807. 
— — 
Rrown 
and Others 
. 
KEewLevy 


and ſo they from time to time carried on ſuch account. 
tereſt when to the debit of the cuſtomer was entered at the time 
of ſettlement thus“ Iutereſt to debit deducted . —;” 
amount was deducted from the credit ſide of the account: the in. 


” 


+ (CASES IN MICHAELMAS TERM. 


_ lance of ſuch intereſt account was on ſuch ſettlement charged to the 


debit or credit of. the perſons with whom the ſaid Calduell and Co. 
kept accounts, according to the ſtate of ſueh intereſt account, and on 
ſuch ſettlement the intereſt to debit or credit made a component 
part of the principal ſum which was carried on as a freſh balance; 


The in- | 


tereſt when to the credit of the cuſtomer was entered thus“ In- 


By balance 31ſt May 1992.” MOU out + ijagt 


tereſt to credit 4. —; and the amount was added to the credit 


ſide of the account. And when any cheeks or orders were given 
for bills, which bills were to be drawn at a future period. after the 
date of the check or order, and ſuch check or order was paid into 
the bank, the intereſt was at the next day of ſettlement in like 


manner calculated and allowed from the time when ſuch bill, if it 


had been drawn, would by the tenor of the check or order have 
become payable; that Keavley and Co. began to deal with Caldzell 
and Co. on the rt May 1788, and the accounts between them 


were ſettled at the reſpective times following, vis. on the 3 iſt of 
Auguſt 1788, the zoth November 1789, the 28th February 1790, 


the gift of Augyſt 1790, the 28th February 1791, and the 31ſt 


May 1792; that when the ſaid check was paid in by Keuoley and 
Co. and entered in the book of Caldwell and Co. the whole ac- 
count from the laſt-mentioned ſettling day on the credit ſide i in fa- 
your of Keule and Co. was as follows, vig. 


322 © 1 


0d. 13. Greaves and Co.—16. Dee. 123 11 9 


Feb. 9. order G. B. and H. and R. M. a 
FO "a0, Co.—10. June — 2 * 
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Tat the Wr 5 2 B. 154 H. Wl pits that G. and N. Brown 


were the drawers of the check, and the letters“ R. AM. and Co.“ 
that half, the amount of the check was to be placed to the account 
of J. and P. Richard, and that 4 10. June expreſſed the time 


when the bill required by the check \ was to become due; - that after 
this entry, but before the bankruptey,, the ſums in the caſh column 


of the above account were added up by one of the partners in the 


bank, which amounted to 4454, 45A; 94d. without including the 
| 5 14 37614 


* 
1 


and the 


20 


IN THE FORTY-SECOND YEAR or GEORGE U.. 


17611. 175; 10d.; which ſtill remain entered ſhort, aud fo te- 


mained at the time of the bankruptcy that after the bankruptcy 


one of the clerks carried out the ſaid 17617. 175. 104, into the 
caſh column, and eraſed the ſum 4451. 125. 8 J. inſtead of which 


he :oſerted the whole amount of the ſums contained on the credit 


ſide of the ſaid account, includiag the ſaid ſum of 176i J. 176. 
10d, ; that no calculation of intereſt on the ſaid 1 7611. 175. 107. 
was ever made or inſerted in the book containing the account of 


intereſt between Reuley and Co. and Caldwell and Co. before the 


bankruptcy of the latter, the clerk who uſually tranſacted that part 


of the partners in the houſe of Caldwell and Co. till he ſhould have 
ſeen one of the partners in the houſe of Kewlcy and Co.; but in 


the books of Caldwell and Co. when produced, the whole account 


of Kewley and Co. appeared to have been balanced, and antereſt to 
have been charged on the bill for 1761 L 175. 10d. which, balance 


was ſettled by one of the clerks in the houſe after the bankruptcy ; 


that at the time when Kezoley and Co. paid in the bill for 17617. 


175, 10d. to the banking-houſe of Caldwell and Co., the balance 
of accounts in their favour amounted to no more than 51 J. 11s. 


but after that payment, and before the bankruptey of Caldwell and 
Lo. they received from Caldawe!! and Co. (without any freſh ad- 


vance-on their part), in caſh and bills which were afterwards paid 
2944, 36. 5 d., and ſeveral other bills to the amount. of 856/. 125. 


521 


r 
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Brown * 

and Others 


5 
RR WIE T 
ard Another; 
in Error, 


| of the buſineſs having been forbidden to inſert ſuch charge by one 


112. which were not paid in conſequence of the bankruptcy of - 


| Caldwell and Co., but returned and taken up by Keroley and Co., 


and that no bill was ever paid or required to be paid by Caldwell 


| and Co. for the amount of the check of the 7th February. 


On: the other hand Brown and Co. in order to prove that the 


check given by them to Kerwley and Co. was paid to and received 
by Caldwell and Co. upon the terms and in the uſual courſe of 
buſineſs above mentioned, notwithſtanding the intereſt on the 

1761 J. 176. 10d. was not entered in the account of K. eoley and : 
Co. to their debit till after the bankruptcy, offered evidence that in 


the reſpective accounts between Caldwell and Co. and G. and H. 


Brown, and Caldevell and Co. and J. P. Richard, one moiety of 


the amount of the check in queftion was entered to the debit of G. 


and H. Brown, and the other moiety to the debit of J. P. 
Richard; that on the 28th of February 1793, which was the next 


999 day after the delivery of the check by Kerwley and Co. to 


5 7 | Caldwell 


_—_— CASES IN MIOHAELMAS TERM 


70 I 
| ot. - Caldwell and Co., 5 and H. Brown and F. P. Richard were ae- 
Jour cording. to the uſage above-mentioned credited in their reſpeddiye 
OR accounts with the intereſt of their reſpective moieties from the laſt 
KewWrzr mentioned ſettling day for. ſo many days as the bill required by the 
_ ang Another; 


eie Error. check to be paid would have to run before it would become due. 
NT 8 This evidence being objected to by the counſel for Kerwley and 
5 Co. as inadmiſſible, was rejected by the learned Judge: : Upon 
which the counſel for Brown and Co, inſiſted that the delivery of 
the check te Kewley and Co. and their receipt of the ſame in pay. 
ment of the goods, and the indorſement over of the check to Cald. 
ell and Co. operated as a legal payment and ſatisfaQion for the 
goods, but the learned Judge directed the jury that i It was not a 
legal payment or ſatisfaction, and that che evidence given on the 
part of Kewley and Co. if believed, entitled them to a verdicd. 
Whereupon a bill of ecceptions was tendered, and afterwards ſeal. 
ed by the learned Judge. a 
The afh igaument of errors proceeded upon che en of the 
evidence tendered on che part of Brown. and Co., and the direc- 
tion given to the j MTS. 
"Giles for the Plaintiffs in error on a former day angues; it, 
"That if the books of Caldwell and Co. were admiſſible in evidence 
on the ; part of Kewley and Co. to ſhew how, the account ſtood be- 
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us part of 5 Brow, | to Bo og has actognt! flood with 

Caldwell and Co., for that the act of the bankers, if available 

againſt one party, was available alſo againſt the other: 2dly, that 

the whole difficulty of the caſe had. ariſen from the negleC of 

Kewoley and Co. to ſettle their account upon the 28th of February. 

for had they ſo done they would then have been credited for the 

whole amount of the check minus the intereſt from that time to 

the 10th of June, which would clearly have been a ſatisfaction for 

. 2 goods; that although Kewley, and Co. had not regularly ſettled 
their account on all the quarterly days from the time of their be- 
ginning buſineſs with Caldwell and Co. yet it appeared from the 

evidence that the days on which they had ſettled their accounts were 
all quarterly days, and therefore they muſt be conſidered as being 
within the ulage ; : that if ſuch was the caſe, Kewley: and Co. muſt 

be treated as if they | had actually ſettled their accounts. on the 28th 

.of February; that although no balance was actually ſtruck, yet 
that Kewle 7 and Co. bad obtained eredjt aud derived, advantage 


from 
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N THE FORTY-SECOND' YEAR OF GEORGEUIL 


| from the check having been paid in to Caldzvel/ and Co.” for that 


they had drawn beyond the amount of their account as it ſtood 
| when the check was paid i in, without having increaſed their credit 
by any additional bills or caſh, ' © in 
Lambe for the Defendants in error 6 Iſt, That the 
manner in which Caldwell and Co. kept their accounts with Brown 
and Co. could not control a contract made between the latter and 
Kewley and Co., it being a general principle that whatever paſſes 
between two perſons cannot bind a third who is no party to the 
tranſaction; 2dly, that it did not appear that Kewley and Co. ever 
xcceded to the uſage ſtated in the bill of exceptions, only {1x ſet- 
tlements of account between them and Caldwell and Co. having 
taken place from May 1788 to the period of the bankruptey; that 
in fact the uſage was only ſtated to extend to moſt of the cuſtomers, 
and that Kewoley and Co. therefore were not under the neceſſity of 
negativing their having acceded to the uſage; that no bill was in 
fack demandable till the 7th of April, before which time Caldliveli 
aud Co. had become bankrupts, and were unable to give any bill, 
and therefore it reſembled the caſe of a bill diſhonouted, which is 
no payment; that at any rate the check being entered ſhort up to 
the time of the abr Be ted m that it was never 


Kewley and a co, for that dcooraag to the caſe of Zinc v. Walker, 
2 Bl. 1154. it was a mere depoſit, and the property remained un- 


altered; and that it did not appeat' that the money advanced to 


Kæoley and Co. was on the faith of the check in queſtion, but 


might have been advanced on the . confidence ſubliſting be. 


tween the two parties. 3 
| Cu. adv. uli. 


On this day the opinion of the Court was delivered by 


Lord ALvanuey Ch. J. (ho after ſtating the 1 facts 


of the caſe, proceeded thus). It would have been very material in 


this caſe for Brown and Co. to have ſhewn that a ſettlement had 


actually taken place between Keroley and Co. and Caldwell and 
Co. after the bill was paid in, and previous to the bankruptey of 


the latter, whereby that which was in its inception merely a bill 


tranſaction, would have been converted by the act of both parties 
into a money tranſaction. It happens however that the contrary 
fact has been eſtabliſhed, vis. that the laſt ſettlement between 


Kewley and Co. and Caldwell and Co. took place on the 31ſt of 


Vor. = TR May 


$23 
1801. 


Ba OWN 
and Others 
YU. 
KEWIET 
and Another; 
1a Error. 


% be MICHAELMAS TERM 


180 t. My 1792, a period of nearly a year antecedent to the time at 
_—_— which the bill of Brown and Co. was paid into the banking-houſe. 


and Others, Now it is moſt clear that Keroley and Co. cannot be bound by any 


Kew.ry ſettlement of accounts between themſelves and Caldwell and Co., to 
*in Er. which they did not agree. Indeed in this caſe the bill in queſtion 
continued in that column of the account where bills are entered 
ſhort until after the bankruptcy of Caldwell and Co., after which 
period any alteration in the account would of courſe be perteQly 
ineffectual. Up to that time therefore it ſtood as a running bill, 


and was never accepted by Keꝛuley and Co. as payment of their 


debt from Brown and Co., nor to their knowledge ever conſider- 


ed by any one elfe as payment of that debt. It is ſtated indeed, 
that after the bill had been paid into the banking-houſe, Kewley 
and Co. overdrew their account as it ſtood before it was paid 
in, and were accommodated by Caldꝛoell and Co. with bills 
inſtead of money, which bills on the failure of the, latter were not 
paid. But this accommodation does not by any means appear to 
have proceeded on the ground of the bill in queſtion being paid in, 
but the only inference to be collected from that circumſtance iz 
that theſe bankers who were in the habit of accommodating their 
. cuſtomers to a conſiderable extent, permitted Xewley and Co. to 
overdraw their account. Nor indeed if that permiſſion reſulted 
from the circumſtance. of the bill being paid in, would it conſtitute 
a payment between Kerwley and Co. and Brown and Co. for the 
ſt fold by the-former to the latter. The 1ſt queſtion to be 
. conſidered. is, whether this tranſaction can be deemed a payment 
accepted by Keuley and Co., and. in conſidering that point it wil 
be neceſſary to inquire, whether Kewley and Co, could have main- 
; tained an action againſt Ca/diwell and Co. for the amount of the 
bill? Now IL think it very clear that no ſuch action could have 
been ſuſtained, for till Caldwell and Co, actually credited Kelty 


and Co. in their books for the amount of the bill as money re- 
eeived by them, there would ſs no evidence to charge them with 


ſuch a demand; and indeed it is admitted on all ſides that. while 
che bill remained entered ſhort, nothing but an aſſent of the re- 
ſpective parties could bind either to accept the bill as a, payment 
of money. If therefore Caldwell and Co. were not liable to any 
demand from Kewley and, Co. for the amount of the bill, it will 
be impoſſible to work up this tranſaction into a payment as be- 


; tween: Kewley and: Co. and. Brown and Co. The next queſtion 
"7 : 225 ; 14 that 
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IN THE FORTY-SECOND YEAR OF GEORGE III. 


that ariſes is, whether the evidence rejected by the learned Judge 


Vas properly rejected? That perhaps is the moſt doubtful queſtion 
| of the two. Clearly, if when admitted, the evidence would have 


proved nothing, it was not admiſſible. It was aſked, why ſhould 
not this fort of evidence be admitted on the part of Brown and 
Co. in the ſame manner as it was admitted on the part of Kewley 
and Co.? For this plain reaſon, that the evidence admitted on the 


| part of Kewley and Co. was an eſſential part of the tranſaQion, 
and aroſe as much out of the caſe on one fide as the other. It 


does not therefore follow that evidence of the ſame ſort not intro- 
.duced by the ſame neceſſity was admiſſible. Kezoley and Co. were 


bound to ſhew what had become of the bill given to them by 


Brown and Co. for the goods. It is true that a day of ſettlement 
between Brown and Co. and Caldwell and Co. had arrived, and 
that the former had agreed to be accounted debtors to the latter 
for the amount of the bill. But Keroley and Co. were not in- 
formed that they had acquired this new credit in the books of 


Culdavell and Co., and the latter, if called upon in conſequence of 
this agreement between them and Brown and Co. to pay the 
amount of the bill to Keꝛoley and Co. might have anſwered, it is 
true that we have admitted Brown and Co. to be our debtors for 


the amount of the bill,-but what uſe can you a third party make of 
that agreement between us? I think it elear that Caldꝛeell and Co. 


could not have been charged by Kewley and Co. in conſequence 
of any thing that paſſed between the farmer and Brown and Co., 
and that the debt between Brown and Co. and Keeley and Co. re- 
mained no further diſcharged than all debts are for which a bill 
not due is given in payment. We think therefore that the learn- 
ed judge was right in rejecting the evidence offered by Brown 
and Co., Iſt, becauſe evidence of what paſſed between themſelves 
and Caldevell and Co. without the privity of Kezoley and Co. could 
not bind the latter; and, 2dly, becauſe if admitted it would have 
been of no avail. On the iſt point I have already faid we are of 
opinion that the check was never accepted by Keuley and Co. in 
payment of their debt, and conſequently that Brown and Co. at 
the time this action was brought remained debtors to them for the 
value of the goods. : gn 
Per Curiam, — ; Judgment affirmed, 
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. Harris v. MANLEVY. 


Lo 


as bail in an action againſt the drawer of the ſame bill. 

Beſt Serjt. objeQed that he ought not to be admitted, inaſmuch 
as the Plaintiff's ſecurity would not be increaſed by the recog- 
nizance of the indorſer, who was already liable to the Plaintiff up- 


on the bill. 


Onſlow Serjt. on the TE ſide ſtated that a ſimilar objection 


had been taken to a perſon who came up to juſtify as bail in the 


King's Bench in an action againſt the Portland-Place Bank, and 
had been overruled. : 

The Court (ab/ente Lord Alvanley Ch. J.) thought the objection 
of no weight, and accordingly | | ; 7. 
of a TY Ay Admitted the hail. 


* 


GRIGBVY v. Oaxts and Another. 


PIN Was ; an action © on a promiſſory note; the Defendants as to 

all but five guineas pleaded non afſump/erunt, and as to the re- 
maining five guineas they pleaded a tender. The cauſe came on to 
be tried at the Summer Aſſizes for Suffolk, before Mr. Baron Hoth- 
am, when a verdict was found for the Plaintiff, with one ſhilling da- 
mages, ſubject to the opinion of the Court upon the following caſe. 
Ihe Defendants are bankers at Bury St. Eamunas, and iſſued 
the note in queſtion for five guineas, payable on demand to the 
bearer. On the 31ſt January laſt the Plaintiff carried ſeveral notes 
He firſt 


preſented other notes, to the amount of 50 guineas, for which he 


received payment, partly in Bank of England notes and partly i in 


caſh, the caſh. being ten pounds, and being the proportion of 
money they uſually pay. He then preſented the note in queſtion, 


for which the Defendants tendered in payment a 51. Bank of Eng- 


land note and five ſhillings in ſilver. This the Plaintiff refuſed on 


af ground that the tender was partly 1 in a Bank of England note, 


Io objecting 


N indorſer upon a bill of exchange was brought up to jullify 
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objecting to ſuch note, and inſiſted on being paid wholly in money: 


The Defendants refuſed to pay wholly in money. The Plaintiff 


did not at the time ſay he wanted money for his. own particular 


accommodation, but ſtated that he came on purpoſe to have caſh and Another. 


for the note, or to bring an action if payment in money was re- 
fuled. 

The queſtion for the opinion of the Court was, Whether, 1 under 
the eircumſtances before ſtated, the Plaintiff was entitled to re- 
cover? 

Shepherd Serjt. for the Defendants argued, int though unqueſ- 
tionably previous to the paſſing of the 37. Geo. 3. . commonly 
called the Bank Act, a bank note would not have been a legal ten- 
det, yet chat fince the paſſing of the above act ſuch notes muſt be 
conſidered as caſh, for that the neceſſary conſequence of the above 
act being to abſorb a vaſt proportion of the actual caſh of the coun- 
try, the Legiſlature muſt have intended to give a new character to 
bank notes by way of ſubſtitute; that they had ſpecifically declared 
them to be a good tender ſo as to prevent an arreſt, and yet if the 


fame ſpirit which actuated the preſent Plaintiff in the commence- 


ment of this action was to continue to influence his conduct, and 
that of others alſo, a Defendant, though exempted from arreſt, 


might ultimately be taken in execution though ready to pay in 


bank notes, ſince he might poſſibly be unable to ſatisfy the judg- 


ment obtained againſt him altogether in money; becauſe even if a 


ſale of his goods took place, the ſheriff might not be able to avoid 


receiving a large proportion of bank notes from the purchaſers ; 3 


that indeed in ſome reſpects bank nores were privileged by the 


37. Geo. 3. c. 45. beyond <aſh, inaſmuch as a tender of them in 


fatisfaction of a debt operared to diſcharge a party ſrom arreſt, 
which was not the caſe with a tender of money, which muſt be 
pleaded in bar; and that no contrary inference could be drawn 
from the Sth ſection of the act, which declared payments in bank 


notes to be equiyalent to payments in cath, / made and accepted 


ar fach, becauſe that muſt have beeii the caſe before the paſh ing of 


the act, and therefore that clauſe muſt be deemed daga 


Sellon Serjt. contra was ſtopped by the Court. 
Lord AL va NLEY Ch. J. The queſtion for the Court to . 


i a mere queſtion of law, ariſing, | as it has been contended, out of 


» 24.3 


the proviſions of the on, Geo. 3. C. 45. In fact we are called upon 
to ay, whether it follows as a neceſſary conſequence from that act 


Vol. II. . . 
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that a FP in bank notes is equivalent to a tender in money? 


It may be very true that individuals may be occaſionally ſubjeQeq 


to great inconveniencies from the. operation of that act; but are 
we therefore to ſay that the Legiſlature has enacted that which the 


proviſions of the act do not warrant? If we were at liberty to re. 


fer to our own private knowledge of the language that was held 
in Parliament while this act was pending, no doubt could be en- 
tertained upon the ſubject. We know that it was very much can- 


vaſſed by many perſons at that time, whether or not the Legiſla- | 


ture ought to go the length of declaring bank notes a good legal 


tender? If therefore it had been intended by the Legiſlature lo to 
make them, that i intention would have been expreſſed in ſuch clear 


terms that no queſtion could have. ariſen upon the ſubject, In- 
deed it is expreſoly provided! in the 2d ſection of the act, that if 
the Governor and Company of the Bank of England ſhall be ſued 
on any of their notes, or for any ſum of money, payment of which 
in their notes the party ſuing refuſes to accept, they may apply to 
the Court in which ſuch proceedings are inſtituted to ſtay pro- 


: ceedings during ſuch. time as they are reſtricted from paying in 


caſh. But with reſpe& to individuals it was not intended to pre- 
vent any creditor who ſhould. be ſo diſpoſed from captioully de- 
manding ; a payment in money, though ſuch a creditor. is deprived 
of the benefit of arreſting his . debtor. Thank God few ſuch cre- 


ditors as. the preſent Plaintiff have been found ſince the paſſing of 
the act! f But yet whatever inconveniencies may ariſe, and to what- 


ever length they may go, Parliament and not this Court muſt 
be applied to for a remedy. Inconvenience ariſing from the ope- 
ration of an act of Parliament can be no ground of argument in a 
Court of Law ; and even if it were, ſtill I ſhould entertain no 


doubt that, it was the intention, of the Legiſlature to make bank 


notes a legal payment only i in certain caſes by them expreſſed, and 
that in all other caſes they ſhould remain upon the ſame footing 
upon which they ſtood before the act, except as to the exemption 
from arreſt which they. afford. to the party tendering them in pay- 


ment. The 8th ſection of the act, which has been treated as nu- 


gatory in the argument, however, it may enact nothing new, ſtill 
appears to me pregnant with the intentions of Parliament, and to 


ſpeak loudly the reſolution not to alter the character of bank notes 


but in thoſe caſes which are ſpecially provided for. Without how- 


ever referring, t. to boy of thoſe ſpecific clauſes, and arguing from 
+ 28 i $Rem 
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them as to the intent of the Legiſlature, I ſhould be clearly of opi- 
nion that the preſent Plaintiff is entitled to our judgment | in bis 


favour. 


HEATH J. I am of the fins opinion, The queſtion for us to 
decide is, Whether a tender in bank notes is a good legal tender ? 
Now the 37 Ceo. 3. c. 45. appears to me to negative that queſtion ; 
for the ſeveral proviſions of the act making them a good legal ten- 


der in certain excepted. caſes excludes the idea of their being ſo 


. 
1801. 
— | 
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generally in caſes not provided for by the act. It has been argued 


however that the operation of the act will in many caſes be very 
injurious, unleſs we determine it to be a neceſſary inference from 
the act that bank notes were intended by the Legiſlature to be 
put upon the ſame footing as caſh, But whatever inconveniences 
may ariſe, the Courts of Law cannot apply a remedy. I think in- 
deed the Legiſlature acted wiſely, having the recent example of 
France before their eyes, to avoid making bank notes a legal ten- 
der; for in France we know that legiſlative proviſions of that kind 
in favour of paper currency only tended to depreciate the paper it 


was deſigned to protect, and were grand repealed as injurious 


in their nature. 

RookR J. I am of the ſame opinion. 

CuAMBRE J. This caſe appears to me almoſt too plain for ar- 
gument. It has been thought that the Courts went a great way 
in holding a tender in bank notes to be a good tender, if not ob- 
jected to at the time (a). Certainly that was an innovation; 3 
though perhaps a beneficial one. But the act upon which the pre- 
ſent queſtion ariſes affords nothing but arguments againſt the in- 


| ference attempted to be drawn from it. Surely the obſervation 


that f in ſome reſpects the Legiſlature have put bank notes on a 
more favourable footing than caſh, leads to a concluſion directly 
contrary to that which it was intended to ſupport. If the Le- 
giſlature have not gone far enough, it 18 for them, not for us to re- 
medy the defect. Indeed, by making bank notes a good tender in 
certain caſes ſpecifically provided for, they appear to me to have 


negatived te ante we are now v deſired to put upon the ” 
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 HuNTLEY v. LUSCOMBE. 


1 


* 


Tas was an en dn the caſe apainſt the Defendant as keeper” 
of the gaol at Portſmouth for not delivering to the Plaintiff, 
who ſtood committed and detained in his cuſtody, © under and by 
virtue of a certain warrant or certain warrants of commitment and 
detainer for. a certain ſuppoſed criminal matter not being felony or 
treaſon,” a true copy of the warrant of commitment. 

The cauſe was tried before T, Homßſon Baron, at the laſt Spring 
Aſſizes at Wincheſter, when it appeared that the Defendant was in 
cuſtody under a warrant of commitment, granted by two Juſtices 
in conſequence of a return of nulla bona to a previous warrant of 
diſtreſs to levy a penalty of 200. recovered againſt be Plaintiff for 
an ofence againſt the exciſe laws. The warrant of commitment 
authoriſed the officers to whom it was directed 0 take and arreſt 
the body of the ſaid E. Huntley (the Plaintiff), and forthwith 0 
carry the ſame to the gaol or priſon of and for the borough or 
place where they ſhould take and arreſt the ſame, and the ſame, 
together with a duplicate of the warrant there to deliver into the 
cuſtody of the gaoler | or. keeper of the faid gaol or priſon of and 
for the ſaid borough or place, there to remain in ſafe cuſtody until 
ſhe ſhould ſatisfy and pay the ſum of 201, by. the ſaid Juſtices ad- 
judged againſt her on an idformation exhibited againſt her by 7. 
P. as well on behalf of his Majeſty as of himſelf for a certain of- 
fence committed by the ſaid H. Huntley nein the laws and 
ſtatutes of exciſe, whereof lhe ſtood convicted. Me At the trial it 
was proved that one of the perſons then 10 e <li in the 
priſon, on the part of the Plaintiff. ſerved the turnkey, on the 25th 
of November with a notice direcled to the Defendant of a demand 
of a copy of the warrant, and that on the 27th the turnkey. deliy- 
ered to the Plaintiff a copy of the warrant indorſed by the Defen- 
dant; whereas by the 31 Car. 2. c. ien copy is required 
to be delivered within fix hours after the demand. The Defend- 
ant was reſident in a a houſe, the door of which Wed into the 


Fg 


priſon yard. 
It was objected on behalf * the Defendant, 3 in the dy art of 


the trial, that the notice of a demand of a copy having only been 
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ſerved on the turnkey, there was no evidence as to the time at 


which it came to the Defendant's hands. The learned Judge over- 
ruled the objection, but ſaid he would reſerve it for the Defen- 
dant's counſel, in caſe they ſhould be inclined to move the point. 
Afterwards it was objected that the commitment under which the 
Plaintiff had been detained being only for the non-payment of a 


penalty, was to be conſidered as a commitment in execution in a 


civil matter, in which caſe the 31 Car. 2. c. 2. % 5. upon which 
the action was founded would not apply. Upon this point the 
learned Judge nonſuited the Plaintiff, with liberty to move that 
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3 denſatt might be ſet aſide, if this Court ſhould be of a different 


* a rule Ni for that purpoſe 1 been obtained 


in the gourſe of laſt Zaſter Term, 
Lens Serjt. ſhewed cauſe i in Trinity Term laſt. Two objections 


ariſe in this caſe, firſt that the offence for which the Plaintiff was 


committed was not a criminal or ſuppoſed criminal matter; and 
ſecondly, that he was committed in execution. The preamble of 


the 31 Car. 2. c. 2. recites that great delays had been uſed by he- 
riffs He, to whoſe cuſtody any of the King's ſubjects had been 


committed for criminal or ſuppoſed criminal matters, in making 
returns of writs of Habeas corpus to them directed; and then pro- 8 
ceeds to- make ſeveral proviſions for the relief of the ſubje& in 
that reſpect. Now one of the means offered to the party in cuſto- 


du for procuring that eaſe which is the object of the ſtatute 1 is the 


enabling him to demand a copy of the warrant under which he is 
committed, and puniſhing the gaoler who neglects to grant it with- 
in a given time. But not only the previous proviſions with re- 
ſpect to the granting a return of the habeas corpus, but alſo this 
mode of obtaining information of the offence for which the party 


is detained, have reference to the words in the preamble, any of 
the King! s ſubjects committed for criminal or ſuppoſed criminal 
matters. And the third ſection uſes the words 0 committed for 
any crime: and the fifth ſection which authoriſes priſoners to 
demand a copy of the warrant, for the purpoſe of enabling them to 
obtain their habeas corpus, muſt certainly be confined to thoſe 
perſons who are entitled to an habeas. corpus under the third ſec- 


tion. Indeed, the Plaintiff i in this declaration has alleged that he 5 


was committed for a ſuppoſed eriminal matter; unleſs therefore 


that allegation be ſupported by the. evidence, the Plaintiff” muſt 
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of the 3d ſection. 


at common law; now although A perſon | in execution be not en- 


16th. Jan. 1791. Baron Parſer had often ſaid that the Court 


was admiſſible 3s tending to fhew that the | evidenee-is admiſſible, but where the, proſe- 


an action upon the ſtatute for cheating at | ſuch a coſe as this, it would be neceſſary to 
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fail. But the commitment is only for non-payment of a penalty 
of 20]. incurred by a breach of the exciſe laws, which muſt be 
conſidered as à civil matter. All ſuits in the Exchequer for penal- 
ties of this nature, though in the name of the King, are conſidered 
as civil ſuits; for the Court of Exchequer is not a criminal court (a). 
There can be no doubt that if the -5th ſection is to be connected 
with the 3d ſection, this action cannot be maintained. For the 
3d ſection expreſsly excepts from its proviſions 0 perſons convict 
or in execution by legal proceſs; under which exception the pre- 
Tent Plaintiff falls: and that the zd and 5th ſections are to be con- 
nected appears evident, becauſe the former having directed the na- 
ture of the returns to writs of habeas corpur, the latter enacts, that 
if the officers neglect to make the returns aforeſaid, or bring the 
body or bodies © of the priſoner or priſoners,” that is the priſoners 
provided for in the 3d ſection, they ſhall be'puniſhed. So at the | 
end of the 5th ſection the penalties are given to © the priſoner or 
party oiieved 7 that is, the priſoner or party againſt whom the 
officers have offended by e to e with the directions 


Shepherd Serjt. in a ſupport of the rule. The 5th ſection of the 
* corpus act extends not only to thoſe writs of habeas corpus 
which are given by that act, but to all other writs of habeas corpus 


\ F - 


(a) The Attorney General v. John B ; action, end that the EASY was not a 
Sittings at 'Weptminſier, eoram Eyre Ch. B. criminal proceeding, for that Lord Chief 


Upon the trial of an information 2otinf of Exchequer had no criminal joriſdiction. 
the Defendant for keeping falſe weights, Ex Ch. B. I cannot admit this evi- 
and for offering, co corrupt an officer, the |, dence i in a civil ſuit. "The offence imputed 
Defendant” s counſel called a witneſs to cha- by the information is not in the ſhape of a 
rater. The evidence being otjected to by crime. It would be contrary. to the true 
the Court, mr; f line of diſlinction to admit jt, which is this ; 

Plumer for the Defordant 3 hat it that in a direct proſecution for a crime, ſuch 


Defendant was incapable of the crime i im- |.cution is not directly for the crime but for 
puted to him. He faid that ſuch. evidence | the penalty, as in this information, it is not. 
had been received on the Oxford Circuit in If evidence to cha: acter were admiſſible in 


play, imputing a general fraud; and that try character in every charge of fraud upon 
he believed it had alſo been received in a the Exciſe and Cuſtom-Houſe Laws. The 
revenue proſecution in the Exchequer, | Defendant may move the Court upon the 
either for forgirg or making uſer of a fille | ground" of evidence having been rejected 
tam p. | which ought to have been received, but I 

Newnham cont1 a jnfilted that ES evi- | am of opinion that the evidence offered 18 
dence-had never been received in any penal not admiſible. „ 
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- titled to an habeas corpus under the new juriſdiQion created by 1801. 
the 3d ſection of that act, yet he is clearly entitled to an habeas Pp 
vor pus at common law, But if the proviſions of the Habeas corpus „ . 
d are extended only to ſuch writs of habeas corpus as are grant- 
ed under the directions of that act, all other writs of habeas corpus 
might in vain be iſſued by the courts, ſincę the penalties impoſed 
by the act for diſobedience would not in ſuch caſes affect the offi- 
cers to whom they were directed. Indeed it is clear from the a 
itſelf, that the 5th ſection was iatended in ſome caſes to extend 
further than the 3d ſection; for the 2d ſection, which directs of- 
ſicers to make returns of writs of habeas corpus directed to them, 
extends to all commitments except thoſe in which treaſon or fe- 
lony is plainly expreſſed in the warrant, and the gth ſection im- 
poſes a penalty upon officers neglecting or refuſing to make © the 
returns aforeſaid,” which muſt extend to the returns mentioned 
in the 2d ſection. It may be obſerved that the 3d ſection ſeems | 
to ſtand by itſelf; whereas the other parts of the act extend to all 
commitments except "thoſe in which treaſon or felony is expreſſed 
in the warrant. No evil can well ariſe from the conſtruction 
contended for on the part of the Plaintiff, whereas great danger 
may enſue from a contrary conſtruction ; for a priſoner who gets 
a copy of his commitment does not of courſe obtain his diſcharge, 
but only where he is committed improperly ; whereas to hold that 
a priſoner in. execution is not entitled to a copy of his commit- 
ment, will ſuggeft an effectual mode of preventing every priſoner 
from obtaining his diſcharge from any commitment, however il- 
legal, as for inſtance a commitment for fix months, where the law. 
only authoriſes a commitment for three months; becauſe if the 
commitment be but framed i in the ſhape of a commitment in exe- 
cution, the party committed not being able to procure a copy of 
his commitment will not be able to aſk for that relief to which he 
is entitled. With xeſpect to the queſtion, whether the offence for 
which the Plaintiff was committed is to be conſidered as criminal 
matter, it ſeems clear from the nature of the proceeding that it 
muſt be ſo conſitered. The ſtatute of 35 Geo. 3. c. 113. J 7. im- 
poſes a penalty for the particular breach of the Exciſe Laws of 
which the preſent Plaintiff was guilty, and enacts that it may be 
recovered by action of debt or information. Now although it 
might have been contended, if the action of debt had been reſort- 
ed to, that the ſubject matter of the action muſt be conſidered to 
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he of a civil nature, yet as the penalty has been recovered by! in- 
formation before a Juſtice, it cannot be viewed in any other light 
than as a proceeding for a criminal matter. Giving a pecuniary 
penalty by way of * cannot alter the nature of the of- 
fence. Hm 

The Court deſired the "4 might: ſtand over until this Term, 
ſaying it was of great importance, and they ſhould * conſult 


the other Judges upon the point. 
Early in this Term Lord Alvanley Ch. ]. obſerved that the i1ſt 


objection taken at the trial, which appeared upon the learned 


Judge's report, had not been ſpoken to at all, and defired there 


might be a further argument of the caſe upon that point. 


Accordingly on this day Williams Serjt. on the part of the De- 
fendant contended, that as this was an action to recover a penalty, 


the Plaintiff ſhould be ſtrictly held to ſhew that the Defendant had 


committed the offence on which the penalty attached; that as the 


notice of a demand was only ſerved on the turnkey, it did not ap- 
pear that it ever came to the hands of the Defendant, and that it 


clearly appeared from the conduct of the Defendant that he had 


no intention to withhold a copy of the warrant, ſince he actually 
delivered one the next day but one after the demand made. 

Ben Serjt. contra, inſiſted chat the Labeas corpus act was not to 
15 conſidered as a penal. ſtatute, but on the contrary a highly reme- 
dial law; that the proviſion, in queſtion was framed in a different 
manner from all penal proviſions whatſoever, inaſmuch as the Le- 
giſlature in caſe, of the death of the offending party had given a 
right of action againſt his executors and adininiſtrators; that the 


title of the ſtatute demonſtrated the intention of the Legiſlature to 


make it a remedial law, it being intitled © An act for the better ſe- 


curing the liberty of the Tue, and for prevention of impriſon- 


ments beyond the ſeas; and that it therefore required the moſt 
liberal conſtruction. He cited the words of the 5th ſection of the 


act, © that if any officer or officers, his or their under-officer or 


officers, under · keeper or under. keepers, or deputy, ſhall Neglect or 


| refuſe to make the returns aforeſaid (vis. the returns to writs of 


Habeas corpus), or to bring the body or bodies of the priſoner or 
priſoners, according to the command of the ſaid writ, within the 


times aforeſaid, or upon demand made by the priſoner or perſon 


in his behalf, ſhall refuſe to deliver, or within the ſpace of ſix hours 


after demand ſhall not deliver to the perſon ſo demanding a true 
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copy of the warrant or warrants of commitment and detainer of 
ſuch priſoner, which he and they are hereby required to deliver 
accordingly, all and every the head gaolers and keepers of ſuch 
priſons and ſuch other perſon ip whoſe cuſtody the priſoner ſhall 
be detained, ſhall for the 1ſt offence forfeit to the priſoner or party 
grieved the ſum of 100 f., and for the 2d offence the ſum of 200/7., 
and ſhall and is hereby made incapable to hold or execute his ſaid 
office, the ſaid penalties to be retovered by the party grieved, his 
executors or adminiſtrators, againſt ſuch offender, his executors or 
adminiſtrators.” He then argued that it appeared clearly from 
theſe words to have been the intention of the Legiſlature that in 
caſe of default by any of the inferior officers, the head gaoler ſhould 
be reſponſible, and that this agreed with the general principle of 
Jaw reſpondeat ſuperior ; that the ſame intention further appeared 
from comparing the above ſeRion of the act with the 2d ſection, 
Which directs * that whenſoever any perſon or perſons ſhall bring 
any habeas corpus directed unto any ſheriff or ſheriff's gaoler, 
Miniſter, or other perſon whatſoever, for any perſon i in his or their 
cuſtody, and the ſaid writ ſhall be ſerved on the ſaid officer, or left 
at the goal, that the ſaid officer or officers, his or their under-offi- 
cers, under-keepers or deputies, ſhall within three days make re- 
turn of ſuch writ and bring up the body ;* for that if the gaoler 
was ſubjected to penalties for neglecting to obey a writ of habeas 
| corpus left at the gaol, the probable intention of the Legiſlature 
was that he ſhould alſo be liable for neglecting to give a copy of 
the warrant within ſix hours after demand made upon the turn- 
key; and that if this conſtruction were not to prevail, the provi- 
ſions might be defeated by the principal keeping out of the way. 


Lord ALVANLEY Ch. J. I affent to the argument which has 


been advanced in fayour of the Plaintiff, fo far as it goes to ſtate 
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that the Habeas corpus act i is a remedial law; and that the Judges of 


every court are bound to enforce is proviſions according to their 
ſpirit, in ſuch a manner as moſt effectually to relieve the ſubject from 


illegal impriſonment. But though it be a remedial law ſo far as it 


: reſpects. thoſe perſons for whoſe protection it was framed, it is griev- 
ous in its penalties with reſpe& to thoſe perſons who neglect the 
duties thereby impoſed upon them. It is remedial gzoad ſome per- 
ſons, but it is penal quad others. It becomes incumbent upon the 
Court therefore to take care that thoſe who claim the benefit of this 


act have uſed due diligence on their own part, and that they avail 
Wor. II. or „„ 
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themſelves of the proviſions of the act for the real purpoſe of obtain. 


ing the rights intended to be ſecured to them. Though we are bound 
to look with jealous eyes at all thoſe wh may be ſuſpected of having 


wilfully infringed the proviſions. of this act, we muſt till take care 
that no perſon makes uſe of ſo remedial a law for the purpoſe of 


loading with penalties thoſe who, if they had had notice, would 


not have diſobeyed its directions. If a priſoner therefore be de- 


ſirous of availing himſelf of that part of the ſtatute which inflicts a 


penalty on the gaoler for neglecting to comply with his demand 


of a copy of his warrant of commitment, he muſt ſo conduct him- | 
ſelf that there may be no reaſon to ſuſpect that the object of his 
demand was not a copy of the warrant, but an opportunity to 


bring an action. The queſtion then in this caſe is, on whom 


ought the ſervice of the demand to have been made? I admit that 


it is ſufficient if the ſervice be made upon the perſon who has the 


' cuſtody of the priſoner; and that if the principal be not preſent 


and acceſſible to the priſoner, that ſervice en the deputy who at 


that time has the cuſtody of the priſoner will make the principal 


anſwerable. But in conſtruing the words © officer or officers, his 


or their under-officer or under-officers, under-keeper or under- 


keepers, or deputy,” may we not underſtand them to relate to the 


principal in the firſt place, and if he be not preſent then to any 
other perſon who in his abſence ſhall have the cuſtody of the gaol? 
Can we ſuppoſe that they were intended to extend to every porter 


a the gates of the priſon ? or can we ſay that a turnkey is an un- 
der- keeper within the true meaning of the expreſſions; it being 
ſtated that the gaoler was at that time in the gaol, and therefore 


acceſſible to all the priſoners? The caſe then ſtands thus. A pri- 
ſoner about fix o'clock in the evening puts into the hands of an 


ignorant turnkey, notice of a demand of a copy of the warrant, 


directed to the gaoler; the turnkey is not called as a witneſs; - It 


does not appear that the nature or exigency of the demand was 


explained to him, poſſibly he could not read, and if he could the no- 


tice does not expreſs the exigency of the ae and the turnkey 


was not at the time the keeper, the under-keeper, or the deputy, 


| ſince the principal was amenable to the notice. But was the no- 


tice put into the hands of the turnkey for the purpoſe of obtaining 


that which was the object of the demand? It does not appear often- 
ſible that the Plaintiff made any inquiry, or took any pains that the 
notice ſhould come to the hands of the Defendant; yet there was a 


; | | . door 
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door to the Defendant's houſe which opened into the yard of the 
priſon, and if it had been intended by the Plaintiff that the demand 
tmhould be literally complied with by a delivery of a copy of the war- 
rant by 12 o'clock at night, is it to be conceived that he would have 
been ſo remiſs? If indeed he had been infaxmed at the door that the 
' Defendant was not acceſſible, leaving a notice at the door might 
have been ſufficient ; for the gaoler is bound to have ſome perſon 
to anſwer for him: but I cannot think that this ſervice upon a 
common turnkey is ſuch a reaſonable and proper ſervice as to en- 
title the Plaintiff to maintain an action which ſeeks to recover a 
heavy penalty denounced by the Legiſlature againſt perſons wil- 
fully neglecting their duty, in order to facilitate the delivery of 
priſoners from illegal impriſonment. He who ſeeks a remedy 
muſt do his part: and if it appear to the Court that his object is 
not a copy of the warrant, but an action; or if by his conduct he 
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has brought the Defendant into a ſituation in which he would not 


have been placed had he had reaſonable notice, I cannot think that 
the efficacy of the ſtatute will be done away, by holding that the 
Plaintiff has not entitled himſelf to maintain an action for the pe- 
nalty againſt a perſon with whom he has ſo dealt. Without 
therefore entering into any diſcuſſion upon the former point, I am. 
of opinion that the nonſuit was right. 

Hearn J. I entirely concur in opinion with my Lord; but 


as this is a matter of conſequence, and reſpects an act which is de- 
ſervedly popular, I ſhall deliver my opinion the more at large. 


In the firſt place, therefore, though I admit that this is a remedial 
ſtatute, (and if I know my own heart, I ſhould be the laſt perſon 
to concur in any decifion tending to weaken this act, which was 
made to ſecure the liberty of the ſubject,) yet I conſider it as 
penal with reſpect to this Defendant. We muſt therefore take 
particular care that its proviſions are not perverted to purpoſes of 
iniquity and oppreſſion. The governor of the gaol being preſent, 
1 think it was neceſſary that the Plaintiff or ſome perſon on his 
behalf ſhould have made a demand on him; or ſhould at leaſt 
have demanded acceſs to him. It does not appear but that if any 
perſon had deſired to ſee the governor, he might have done ſo. 
Inſtead of this a notice is put into the hands of the turnkey, with- 
out any explanation of its contents; the governor being at that 
time in the gaol. I agree that the ſecond and fifth ſections of the 
act muſt receive the ſame interpretation, The reaſonable con- 
| ) IEC KI ſtruction 
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ſtruction is, that if the governor be preſent there i is then no deputy 
or under-keeper on whom the ſervice can be made; but if the go- 
vernor be not preſent then the deputy may be ſerved; and if the 
deputy have no deputy, then in the abſence of the deputy ſervice 
may be made on the turnkey, or may be left at the gaol, for it 
is the duty of the governor to leave ſome perſon in his place, 


The rule reſpondeat ſuperior only applies where the ſuperior is 


abſent. This being the caſe, according to my apprehenſion of the 
ſecond and fifth ſections of the act, the ſervice of the notice was 


not ſufficient, I am therefore of opinion that the action in this 


caſe is not maintainable, eſpecially as there 1s reaſon to believe that 


this ſervice of the notice was only intended as a ſnare to entrap the 


Defendant. 


 Rooke J. I mould be as unwilling as any man to concur in 


| any thing injurious to the rights of the ſubject. The habeas 
corpus is a very wile and beneficial ſtatute: and the Judges have 


always been diſpoſed to put ſuch a conſtruction upon it as will fa- 
vour the real liberty of the ſubject. But we muſt be careful that 


| thoſe acts which have been made for the benefit of the ſubject, are 


not turned into engines of oppreſſion: nor muſt we, under the idea 


of promoting general liberty, withhold that degree of favour from 
individuals which is conſiſtent with the ſecurity of the public. It 
appears to me therefore that gaolers are entitled to all the protec- 
tion which the law can afford them conſiſtently with the liberty of 
the ſubject. By the fifth ſection of the act it is provided, that if 


any officer, his under-officers, under-keepers, or deputy, ſhall ne- 


glect or refuſe to make return to a writ of habeas corpus, or bring 
up the body, as directed by the ſecond ſection, or upon demand 
made ſhall refuſe or neglect to deliver within ſix hours a copy of 
the warrant of commitment, the head gaolers and keepers, and 
ſuch other perſons in whoſe cuſtody the priſoner ſhall be detained, 
ſhall be liable to a penalty. Now I think the true conſtruction of 
this latter part of the act is, that if the gaoler be within the gaol and 
acceſſible, the demand muſt be made on him; but if he be not acceſ- 
ſible it may be made on the deputy. At any rate, however, the de- 


mand ſhould have been ſerved in ſuch a way that the perſon to 


whom it was delivered ſhould underſtand its nature, and ſome 
pains ſhould have been taken that it ſhould come to the hands of 


On this view of the ſtatute, and of the circumſtances 


” 
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berty to hold that the Defendant in this action is liable to the pe- 
nalty. Such a doctrine would be founded on no principle but 
that of oppreſſion. In this caſe I ſuſpect that the notice was de- 
livered for the expreſs purpoſe of founding an action; and if it be 
poſſible that the proviſions of the ſtatute ſhould be ſo perverted, 
it is our duty to take care that ſuch a perverſion ſhould be pre- 


vented. 
CHAM BRE J. I entirely concur with the reſt of the Court in 


the conſtruction which has been put upon this ſtatute, and I have 


little to add to what has already been ſaid. There is no doubt 


that this act is to be conſidered as a remedial act, and indeed the 
moſt highly remedial act which ſtands upon the ſtatute book. 
But the moſt remedial act may contain penal clauſes; and if the 
argument which has been urged on the part of the Plaintiff were 
ſound, this act would be moſt oppreſſive in its conſequences; ſince 
it might ſubject a perſon to heavy penalties, and perhaps to an in- 
capacity to hold his office, though he might be as innocent as any 

man living. It is true that the diſability to hold the office is not 
incurred upon the firſt conviction: but the firſt conviction is one 
ſtep towards it, and if a perſon may innocently become liable to 
a firſt conviction, he may in the ſame manner become liable to a 


ſecond, This ſtatute therefore i is highly penal i in theſe reſpects. 


At the ſame time we muſt not fritter away the ſalutary proviſions 
of the act by too liberal a conſtruction. The words of the ſtatute 
205 officer or officers, his or their under- officer or under-officers, 

under-keeper or under-keepers, or deputy,” are all deſcriptive of 
the perſons having the actual cuſtody of the priſoner at the time, 


539 


1801. 
— 
HunTLEY 
DV. 
LUSCOMBE. 


and if there were any doubt upon this point, I think that the con- : 


cluſion of the clauſe which ſubjects © the head gaolers and keepers 
of ſuch priſons, and ſuch other perſon in whoſe cuſtody the priſoner 


ſhall be detained,” (a) to the penalties, would operate ſtrongly to ex, 


plain that doubt. Whatever the views of the Plaintiff may have 
been i in bringing this action, ſhe has certainly not proved her caſe 


(a) It may 1 obſerved, "ll Mey este ficers, the head gaolers and keepers, and. 


expteflion * other perſon having priſoners 
in his cuſtody,”” is uſed in the ſecond ſec- 


priſon, in contradiſlinction to his under- 


officers: it ſhould ſeem therefore that when 


the fifth ſection provides that in caſe of any 


default either of the ſuperior or inferior of- 


6 2 4 as 


Vor. II. 


: 
tion to denote the ſuperior oſſicer of the 


e ſuch other perſons in vw hoſe cuſtody the 


« priſoner ſhall be detained,” ſhall be liable | 
to the penalty, it muſt be conſtrued to im- 


poſe the penalty upon the ſaperior officers 


of the priſon only, and not on the perſon in 


whoſe actual Ong the 2 may be at | 


the time. 


+ 32 x 
* V. Ls 4% 


—— IRS. 5 


— — — — — —— 


LY 7 — 
— Pg 
1 
— — ̃ Ai oo Oe 


8 Ts - ee 
bo —. — — * "anon S ns Iv CAN CENCE IN — — — — . 3 — 5 
I Es 8 S K or” IE ee” 2X EEE r — 4 
8 22. 2 . - Er ß Dit Ln Ie en 


— 


——— 
* 


„% CASES IN MICHAELMAS TERM 


1801. as ſatisfactorily as ſhe might have done; the has been remiſs in 
Reni not calling the turnkey to ſhew at what time the notice came to 
TR the hands of the Defendant. Service on a turnkey may be good 
- for many purpoſes, but we muſt look to the nature of the preſent 
demand in order to decide whether it be good or not in this par. 

_ ticular caſe. It is the duty of a turnkey to take care of the door ; 
could he therefore have complied with this demand? If then the Je. 
mand never came to the hands of the principal, where is the juſ- 
tice and where is the advantage to the public in ſubjecting him 
to the penalty for non-compliance with the demand? Upon the 
whole, I am perfectly ſatisfied with the conftruQion Which has 
been 120 * this act of Parliament. 478 
1% n HIENOO Rule diſcharged 


"Now: 20th .._ Scnolty v. DANIEL. 


? * 


4. being in- To. was an action for 7 money had and received. 


ebted to B, 
upto th IT At the trial before Lord Alvanley CH. "Fo" at the Guildhall 


plied 0" Sittings after laſt Term, it appeared that the .Plaintiff”s ſon being 


tio lend him 


"on . indebted to him in the fam of 7007. and being preſſed for pay- 
foto do pro- ment repreſented his ſituation to the Defendant, and applied to 


vided A. 
_ "would allow him for the loan of 70ol.; the Defendant anſwered that he would 


him to de- 
23 ed have nothing to do with the Plaintiff, for that the Plaintiff was 


vn * already in his debt upon ſtock-jobbing. tranſactions to the amount 


himſelf upon of gol. which he had refuſed to pay; but that he, the Defendant, 


ſtock-jobbing 
traofadion. would lend the Plaintiff's ſon the money if he would allow him to 


e deduct the 80 l. which his father owed ; that the Plaintiff's ſon ac- 


C. advanced 


550 2nd 4. . ceded to this offer, and accordingly received 6207. from the De- 


promiſſt | 
* fendant, and gave the latter his promiſſory note for 700l. and 


A. then paid lodged with him the leaſe of a houſe as a collateral ſecurity ; q that 
over to.3. che Plaintiff's ſon repaid his father 6207. and-that his father reſolv- 
gave bim ing that the-Defendant ſhould not retain the 807. gave his ſon cre- 


diſcharge for © 
the whole dit in account for the 80 l. which he had paid to the Defendant, 


700. Th 
my. and èonſidered the debt between his ſon and himſelf ſatisfied ; ; the 


note for 7oc/. 


given by 4. note for 700l. being paid when due and the leaſe reſtored to the 


| d 
. ſon, the preſent Plaintiff commenced this action to recover the 80/. 


brought an vw! the Deegan, in order to FEPA: himſelf a debt founded on 


action againſt 
C. to recover 


$01. as money had * Ho by c. to his 15. Held that . nk 
it me be W by A, if by oy nn aot maintain the ation "or that 


ö } 


- 
„ 3 * 
* 
q 


IN THE FORTY-SECOND YEAR OF GEORGE 11. 


an illegal conſideration, had deducted from the 700/. advanced to 
his ſon. A verdict was taken for the Plaintiff, reſerving liberty to 
the Defendant to move the Court that this verdict ſhould be ſet 
aſide and a nonſuit entered. _ 

Accordingly a rule ai, having been obtained for that purpoſe, 

Beſt Serjt. now ſhewed cauſe, and contended that It appeared 
dearly from the evidence that the Defendant had obtained money 
without conſideration which he had no right to retain, but that the 
only queſtion. was, who ought to have brought the action? that 
the Plaintiffs ſon having received credit in account for the amount 
of the ſum retained, had no cauſe to complain, and that he there- 
fore could not be entitled to any action againſt the Defendant; 
but that the father, who was the only loſer by the tranſaction, had 
clearly a right to maintain this action, the object of which was to 


recover that ſum of money from the Defendant which he unjuſtly 


retained, and which the Plaintiff ought to receive. 
Sbeßberd and Bayley Serjts. inſiſted that as the money hich 


had been received by the Defendant was neither paid by the Plain- 


tiff nor with his money, he could not be entitled to maintain this 
action; and that any tranſaction between the Plaintiff and his ſon 
to which the Defendant was no party could not vary the caſe. 
Lord ALVANLEY Ch. J. This is not money had and received 
to the uſe of the father. The ſon has thought fit to pay a ſum of 
money t to the Defendant, but there was no tranſaction between the 
Defendant and the father. There was no undertaking either ex- 
preſs. or implied on the part of the Defendant to repay this money 
to the Plaintiff; and the Plaintiff” 8 ſon, if any one, ought to have 


brought the action. 
Hrarn J. I think there « can be no doubt c on the queſtion. It 


Was the policy of the common law to forbid the transfer of rights 


of action. If this were not forbidden men would often pay the 
debts of others and bring actions upon them to the great increaſe 


of "litigation. FS ö . 


t, 
Ez 
! 


Rokr and CnνnB.) s. were of the fame opinion, 
CESS | Rule abſolute, 
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TESTS co 


J. S. demiſed 
lands to the 
rector of D. 
for 40 years 
at a certain 
rent; in the 
Jeaſe the rec- 
tor, after co- 
ve nanting for 
payment of 
the rent, fur- 
cher granted 
to J. & the 
tithe of oats 
of the pariſh 
of D.; the 
leaſe alſo 
contained a 
provilo for 
Te-entry in 


Caſe the rent 


ſhould be in 
arrear, or F. 
F. his heirs, 
&c. ſhould 
be diſturbed 
by the rector 
or his aſſigns 
in the receipt 
of the tithe, 
and conclud- 
ed with a 
covenant on 
the part of 
J. S. that the 
rector ſhould 
quietly er joy 
the lands un- 
der the cove- 
nants, grants, 
and agree- 
ments con- 


tained in the 


leaſe. After 
the-expira- 
tion of the 
leaſe the rec- 
tors conti- 
nued to hold 
the land, but 
withheld the 
rent for more 
than 20 years, 
the heirs of 
FJ. S. at the 

| lame time 
continuing 
to take the 


tithe of oats, and Fa confuſion exiſtion as to the 1 
F. the latter being portion iſis of the tithes of the pariſh, 


CASES IN MICHAELMAS TERM 


Roz ex dim. P=LLaTT and Others v. FexmRars „ Clerk, 


Us 


Tu. es, was tried before Heath J. at the Lent Surrey Af. 

ſizes, and a verdict found for the Plaintiff as to certain lands 
called THz Sharps, ſituate in the pariſh of Bedngton, ſubject to 
the opinion of the Court, whether the Plaintiffs” right of recovery 


in this action was not barred by the ſtatute of limitations, 


The leſſors of the Plaintiff, who were lords of the manor of Beg. 
dington, ſought to recover theſe lands as parcel of the manor, and 


the Defendant, who was rector of the pariſh of Beddington, diſputed 


their title claiming them as parcel of the rectorial glebe. The lords 
of the manor, of Beddington had the right of preſentation to the rec- 
tory ; and were alſo entitled to a portion of the tithes, At various 
times there had been a mutual interchange of lands and tithes be- 
tween the lords of the manor and the reors, which had given 
riſe to much confuſion concerning their reſpective rights. To 
prove poſſeſſion i in the leſſors of the Plaintiff a deed was produced, 
dated on the 18th of November 1703, by which the then lords of 
the manor demiſed to one Richard Reddall, parſon of Beddington, 
the lands in queſtion (among others) for 40 years, * yielding and 
paying therefore yearly during the ſaid term, the ſum of forty-three 
ſhillings and fourpence, and alſo paying and delivering yearly during 
the ſaid term at the barn-door, in the yard of the manſion- houſe, all 
the tithe ſtraw both of wheat and rye coming and growing within 
the pariſh of Beddington, and alſo 7 quarters of wheat, 4 quarters 
of rye, and 30 quarters of barley.” The deed then went on, “ and 
the ſaid Richard Reddall, for himſelf, his executors, Sc. doth co- 


venant, promiſe, and grant to and with the ſaid Sir J. J. Oc. (the 
lords of the manor), their heirs, Oc. that he the ſaid Richard Red. 


dall ſhall not only well and truly pay, or cauſe to be paid from 
time to time, and at all times during the continuance of this pre- 
ſent demiſe unto the ſaid Sir J. J. Oc. their heirs, Sc. the ſaid 
yearly rent of forty-three ſhillings and fourpence at the ſaid man- 
ſion-houſe, but alſo ſhall and will deliver the FO tithe ſtraw, to- 


rights of the rector and the bales of 7. 
Held that the poſſeſſion of the land by the 


rector was not adverſe, ſo as to let in the operation of the ſtatute of limitations. 
If a Defendant give in evidence an anſwer in Chancery of the Plaintiff, it will not entitle the Plain- 
cf to avail himſelf of any matters contained in ſuch anſwer which are only ſtated as ane Semb, 


7 gether 
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FEM with the ſaid wheat, rye, and barley, in ſuch manner and 1801. 


form as the ſame ſhall grow due and payable by virtue of theſe gor ex dim. 


preſents ; and further the ſaid Richard Reddall doth grant unto 3 Dk. 5 
the ſaid Sir J. F. Oc. their heirs, &c. that they ſhall have and en- 5 
joy all the tithe oats hereafter to be ariſing or growing within the 
ſaid pariſh of Beddington, to be yearly taken by the ſaid Sir 3 
ec. their heirs, Oc. during the ſaid term (except the tithes of the 
glebe lands and portionary hereby demiſed, while it is in the ſaid 


parſon's own occupation); provided always that if the ſaid yearly 
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rent of forty-three ſhillings and fourpence, or any part thereof, 
| ſhall be behind and unpaid by the ſpace of one-and-twenty days, 
next after any of the feaſt days on which the ſame ought to be 
paid as aforeſaid, being lawfully demanded, or if the ſaid corn or 
ſtrawy above - mentioned be not well and truly delivered in manner 
and form aforeſaid, within 14 days next after requeſt thereof made 
as aforeſaid, or if the ſaid Sir F, J. c. their heirs, &c. ſhall be mo- 
leſted or troubled by the ſaid Richard Reddall or his aſſigns, in tak- 
ing or enjoying the ſaid tithe-oats by theſe preſents mentioned to 
be granted as aforeſaid, that then and from thenceforth it ſhall and 
may be lawful for the ſaid Sir F. F. Cc. their heirs, Sc. into the ſaid 
demiſed premiſes, with all and ſingular their appurtenances to re- 
enter, and the ſame to have again as in their former eſtate.” At the 
. concluſion of the deed there was a covenant by the lords of the ma- 
nor, that“ the ſaid Richard Reddall and his aſſigns ſhall quietly and 
peaceably enjoy the ſaid demiſed premiſes, paying the yearly rent, 
and under the covenants, grants, and agreements before in theſe pre- 
ſents contained, without any lawful let or interruption of them the 
ſaid Sir F. F. &c-their beirs, ©. during the ſaid term.“ To rebut 
this evidence, and ſhew an ad verſe poſſeſſion, the Defendant read an 
7 anſwer-to a bill in equity of a late date, filed by himſelf againſt the 
Jeflors. of the Plaintiff, for an account of the tithe of oats which he 
then claimed, in which, though they did not mention the deed of 
1703,.yet hey. referred to a ſimilar leaſe of a much older date, and 
ſſtated that ſuch leaſes had from time to time been granted to the 
rectors by the lords of the manor, and that about 1753, upon ſome 
diſpute between Sir N. A. Carew the then lord of the manor and the 
Reverend John Pryce, then iucumbent of the living of Beddington, - 
the latter taking advantage of the former being a man of an indolent 
temper and inattentive to buſineſs, wicbbeld the rents reſerved. on the 
lands in queſtion, but permitted him to continue to take the tithe 
Vor. II. e 7 A 1 
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of oats. Upon the above part of the anſwer being read in evi- 
dence by the Defendant, the counſel for the Plaintiff alſo read the 
following ſentence from the ſame anſwer: we. That the leſſors of the 
« Plaintiff had heard as truth that the ſaid John Pryce did pay or de- 
liver to the ſaid Sir M. H. Carew, divers quantities of corn and 
« ſtraw, and that the ſaid Sir M. H. Carew did receive the tithe of 
« oats within the ſaid pariſh ;” which corn and ſtraw he inſiſted 
were delivered by way of render, and the tithe of oats received i in 
conſideration of the demiſe, and on the footing of the ſeveral agree- 
ments contained in the ſeveral leaſes. No rent appeared to have 
been paid by the rectors of Beddington to the lords of the manor 
ſince the year 1753; but the latter continued to take the tithe of 
oats until a decree made in favour of the rector in conſequence 
of the above-mentioned bill in equity. The preſent Defendant 
was inſtituted to the living of Beddington in the year 1782, and 
it was not till after that period that the 97 2 of 1703, which had 
been loſt, was diſcovered. f | 
A rule 2½% for ſetting aſide the verdict having been obtained in 
Eaſter Term laſt, the caſe was argued by Beft Serjt. for the 
Plaintiffs, and Shepherd and Bayley Serjts. for the Defendant, and 
the Court took time to conſider of their opinion, during which 
time Lord Alvanley ſucceeding to the ſituation of Chief Juſtice, 
it was again argued on a former day in | this Term by the ſame 
counſel. & | 
Arguments for the Plainti ifs, It is perſedtl clear kat the ſta- 
tute of limitations cannot operate unleſs an adverſe poſſeſſion in the 
Defendant be ſatisfactorily eſtabliſhed. Now in the preſent caſe 
the poſſeſſion of the ſeveral incumbents of the living of Beddington 


| muſt be deemed the poſſeſſion of the lords of the manor of Bedin- 


don until a very ſtrong. caſe can be made out to prove that the te- 
nancy under which the former originally came into poſſeſſion of 
the premiſes had completely determined. / But here though the 
rents reſerved in the leaſe of 1 703 have not beer paid for above 


20 years to the lords of the manor, ſtill as the latter have been 
permitted to take the tithe of oats up to a very recent period, the 


poſſeſñon of the incumbent is a mere poſſeſſion by conſent of the 
lords; for as long as any part of the rent reſerved continues to be 
paid, the poſſeſſion 1 is not adverſe, It is to be obſerved that the 


stant of the tithe of oats to the lords of the manor is not contain- 


oof ina | diſtin ded; | but is Pan of chat very leaſe under which the 
30 F n . lands 
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lands in diſpute were demiſed to the incumbents of the living, and 
forms one of the expreſs terms of the deed. It is true that it is 
not part of the reddendum; but being inſerted in the ſame deed, it 
muſt be taken to be part of the conſideration of the demiſe. That 
it was part of the conſideration is manifeſt from the clauſe of re- 
entry which is limited to take effect not only in caſe of the rent 


being behind or unpaid, but in caſe the lords of the manor ſhould 


be moleſted or troubled in taking the tithe of oats. And this is 


ſtrongly confirmed by the covenants on the part of the lords of the 
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manor with which the deed concludes, that the leſſee ſhall quietly | 


3 


enjoy the premiſes, * paying the yearly rent, and under the cove- 


nants, grants, and agreements before in theſe preſents contained.” 
Poſſibly in the year 1753 the Carew family finding the rent re- 
ſerved too large, agreed with the then rector to allow him to retain 
the lands in queſtion for the ſingle conſideration of the tithe of 
oats, remitting all the other renders. | 


Arguments for the Defendant, Had the nah of the live 


ing of Beddington been holding up to the preſent period under an 
_ exiſting leaſe, their refuſal to pay rent would not have created an 
adverſe poſſeſſion. But here the leaſe under which the tenancy 


commenced, expired in 1743, ſince which time they ee PP 


to hold proprio jure. The refuſal to pay the rent was a diſclaimer 
of the title of the lords of the manor, and if the latter really had title 
they might then have brought their ejectment, to ſupport which 
no notice to quit would have been neceſſary. It is true that the 
lords of the manor have been permitted to take the tithe of oats: 
but that permiſſion only continued becauſe the incumbents did not 
know under what title the lords of the manor claimed the tithe ; 
and at any rate was a permiſſion by the incumbents i in their cha- 


racter of parſons and not in their character of tenants. It would 


have been a very different caſe had it been in evidence that the 
incumbents knew that they had the common law right to the tithe 
. of oats ; - and that the lords of the manor could not claim it except 


as a render for the lands in queſtion. The mere taking of the tithe 


is not ſufficient to defeat the adverſe poſſeſſion, unleſs i it has been 
taken eo intuitil as rent. Indeed it appears that the incumbents 
refuſed to permit the lords of the manor to take that which was 
expreſsly reſerved as the rent; it is therefore to be preſumed that 
they were ſuffered by the incumbents to take the tithe of oats un- 


10 | 10 der 
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1801. der the apprehenſion that they were entitled to them in ſome other 
. hs; right than that which grew out of the leaſe, and probably the con- 
PeLLATT fuſion aroſe from the circumſtance of their being portioniſts' of the 


b 4h tithe: together with the rector. Beſides, the grant of the tithe of 
catſs is perfectly diſtin& from the reſervation of the rent; and al- 
though it is provided that the lords of the manor ſhall have a right 
to enter upon the land in caſe of their being diſturbed in taking 
the tithe, yet it does not follow that the tenure of the land depends 
on the -incumbents ſuffering the lords of the manor to take the 
tithe. It does not lie on the Defendant to make out a ſtrong caſe 
of adverſe poſſeſſion, but on the Plaintiff to eſtabliſh his own title 

clearly and ſatisfactorily. Ui 
Lord -ALVANLEY Ch. J. If the rules of law will permit me to 
do otherwiſe, T- ſhall be very ſorry to give any countenance to 
the defence which has been reſorted to in the preſent caſe. And 
the more ſo, becauſe the two parties in aſcertaining their reſpective 
rights meet upon very unequal terms; the one as the repreſenta- 
| tive of the church, being barred by no lapſe of time in the claim 
of any dormant rights, whereas the other has to encounter the 
difficulties oppoſed to him by the ſtatute of limitations. It is not 
_ diſputed that the premiſes in queſtion were demiſed to the rec- 
tors of Beddington by the predeceſſors of the preſent leſſors of 
the Plaintiffs, reſerving to themſelves certain rents, and alſo 
the tithe of oats within the , pariſh, Since the year 1753 the 
rectors have ceaſed to pay the rents reſerved in, the leaſe, but 
the Carew family have continued to receive the tithe, Poſſibly 
therefore at the time at which the rents were withheld, it was 
agreed between the then rector and the repreſentative of the 
. Carew family, that if the latter were permitted to receive the tithe 
as before, the former ſhould be permitted to retain the land de- 
miſed. Confidering therefore that this is a queſtion to be ſubmit- 
ted to a jury, and underſtanding from the learned Judge who tried 
the cauſe that whatever was conteſted at the trial was ſubmitted 
b by him to the j jury, I am of opinion that the preſent verdict ought 

: not to be diſturbed. | 

"HEATH; J. The doctrine of remitter furniches a. hrong a ana- 
logy in favour of the preſent leſſors of the Plaintiffs; for the rule 
is that a man who is in by a ui iſab eſtate ſhall be remitted with- 
out any act of his own, but by mere. operation of law to his 
. ergue 
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eignẽ eſtate (a). Now that rule ſeems to me very applicable to the 
preſent caſe, for it is clear that the Carew family continued to re- 
ceive the tithe of oats, and therefore ſhould, as it appears to me, 
be held to have received them in that right which they acquired 
under the demiſe by which they granted the premiſes in queſtion. 
Beſides it is to be recollected that this queſtion ariſes upon the ſta- 
| tute of limitations, which always receives a ſtrict conſtruction from 
Dur > | ns 


RoOKE J. 
Beddington agreed to create the relation of landlord and tenant be- 


tween themſelves by the leaſe of 1703, and up to the preſent time 
the one has continued to receive the tithe and the other to hold 


547 
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It is clear that the Carew family and the rectors of 


che land. The preſent rector attempts to avail himſelf of a rule 


of law highly favourable to the church, by which he may without 
any limitation of time reclaim the tithe granted as a conſideratiox 
for the enjoyment of the land in queſtion by his predeceſſor, and 
yet prevent the Carew family from reclaiming their land by ſet- 

ting -up the ſtatute of limitations in bar of their demand. 
ſo unjuſt that I ſhall be glad to find out any ground upon which 
we may be enabled to defeat his attempt. Now it does appear to 
me that the former rectors of the pariſh may be preſumed to have 


intended to do juſtice, and therefore to have permitted the Carew 


family to receive the tithe of oats by way of compenſation for the 
land which they continued to hold. If ſo, the preſent rector not 
having ſucceeded to the living till 1782, the poſſeſſion of the pre- 
miſes in queſtion was not adverſe up to that period, and ſince that 
period 20 years have not elapſed. 
think there ought not to be a new trial. | 175 
CHAMBRE J. Upon this queſtion J have entertained conſider- 
| able doubts; nor indeed is my mind altogether free from doubts 
at the preſent moment. Thoſe doubts do not reſpect the juſtice 


Ibis 18, 


Upon the whole therefore J, 


of the caſe, for that is moſt clearly with the leſſors of the Plaintiff. | 


'Defendant holding over the lands in queſ- 
tion after the expiration of the leaſe. It 
may further be obſerved, that as the Carew: 


(a) With reſpect to this analogy bowever 
it is to be obſerved, that remitter never 
operates to de veſt a tortious freehold, in or- 


der to reveſt a rightful term for years; the 
latter title being of no eſteem in the law. 
2 Noll. Abr. tit. Remitter, F., fo. 420.-. 35 · 
Com. Dig. tit. Remitter, c. 7. But the right 
to the tithe claimed by the Carew family 
as portioniſts was a freehold, whereas the 
right deriyed under the leaſe was but a right 
to take:from year to year, ariſing out of the 


implied a/ump/it which reſulted from the 
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family never had been out of poſſeſſion of 


the tithe from the time when the leaſe was 


granted to the time When the Defendant was 


inſtituted to the reQory, if 221 right to the 
tithe under the implied a umpſit remained 
in them at this latter period, the right and 
the poſſeſſion never having been ſeparated, 
the eſtate was complete without the oper 
tion of remĩtter. 
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it will not affect the preſent queſtion. 
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J am not indeed altogether without ſuſpicion that the contract en- 
tered into between the rectors of Beddington and the Carew family 
originated in ſimony; the latter reſerving to themſelves much 
more than they were entitled to under the name of a compenſa- 
tion for the manor houſe and lands. But however that may be, 
If this caſe were to be 
again ſubmitted to a jury, I think they might fairly conclude that 
in 1753 the then rector of Beddington quarrelled with the terms 
.of his leaſe, and though he refuſed to continue the ſtipulated ren. 
ders to the Carew family, yet permitted them to receive the tithe 
of oats. Poſſibly at the trial the queſtion was not put to the jury 
quite ſo fully as it might have been, but reſerved rather too much 
as a dry point of law. Indeed could I be convinced that the j jury 
had conſidered and decided the preciſe queſtion, my doubts would 
be removed. Certainly in the litigation of their reſpective rights, 
'theſe parties contend on very unequal terms; the rector availing 
himſelf of a maxim of law in favour of the church to which the 
Carew family as laymen cannot reſort. The point however which 


in this caſe has moſt embarraſſed my mind, is the degree of poſi- 
tive proof drawn from the anſwer in Chancery of the leſſors of the 
_ plaintiff in their own favour. 


It is true that it was introduced in- 
to the cauſe by the Defendant, on whoſe behalf ſome parts of the 
anſwer were read. But in thoſe parts on which the leſſors of the 
pling relied, they ſpeak only to what they have heard as 
truth.“ I think that was not admiſſible evidence, for it appears to 
me that where one party reads a part of the anſwer of the other 


party in evidence, he makes the whole admiſſible only ſo far as to 
wave any objection to the competency of the teſtimony of the 
party making the anſwer, and that he does not thereby admit as 
evidence all the facts which may happen to have been ſtated by 


way of hearſay only in the courle of the anſwer to a bill filed for 


A diſcovery (a). This point does not indeed appear 40 have been 


(a) But all the caſes agree that where apainſt whom ãt is read, it n res ſon- 


part of an anſwer is read againſt a party he 
may inſiſt on having the whole read, Lynch 
v. Clerke, 3 Salk. 154. per Helt Ch. J. or at 
| leak on reading the remainder himſelf, The | 
Zar of Bath v. Bathirſea, 5 Mod, 9. Gilb. | 


Lau of 'Ev. 51 £4. 3. unleſs the part read 


be merely to ſhew-the incompetency of a 
-witneſs as intereſted in the event of the 
cauſe, Sparin v. Drax, Mich, 27 Car, 2. 


Ball. V. P. 238, ad ed. An anſwer indeed 


hovg treated as the admiſſion. of the Party 1 


1.1. 


able that the whole admiſſion ſhould be read 


to the Jury for the purpoſe of ſhewing un- 


der what impreſſions that admiſſion was 
made, though ſome parts of it be only tated 


upon beagſay and belief. But whether the 


party againſt whom the anſwer is read be 
entitled to have ſuch parts of it as are not 
expreſsly ſworn to left to the Jury as evi- 
dence (however flight) of any fact, does not 
appear to have been ee ai decided. 


| conteſted 
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conteſted at the trial. Had it been conteſted I ſhould have thought 


the Court bound to Tend the caſe-down+to a new trial. Upon the 
whole however, I am diſpoſed 'to concur with my Lord and my 


| brothers, that there ought not to be a new trial in this caſe. 
| Rule — 


M CoNNRBLL v. HEcToR. 


J[ARSHALL Serjt. ſhewed cauſe againſt a rule for pleading ſe- 
veral matters to a declaration in treſpaſs for taking goods; 
the pleas were, 1ft, not guilty.; and, adly and gdly, two ſpecial 
juſtifications under two of the acts of Parliament reſpecting bank- 
rupts; he ſtated that this was an action directed by the Lord Chan- 
cellor to try a queſtion of bankruptcy, and that therefore the plea 
of not guilty, putting in iſſue the taking of the property, would 
only hamper the plaintiff at the trial, and prevent the parties from 
bes ee the real ſubject of the iſſue. | 
Beſt Serjt. in ſupport of the rule inſiſted, that as the _ were 
not inconſiſtent, the Court would not interpoſe. 
Lord ALvANLEy Ch. J. ſeemed to think that the Court ought 


to reſtrain the Defendant from pleading a plea which would tend 
to embarraſs the trial of the only queſtion "wel the Lord Ly 


cellor wiſhed to have tried. 
But the reſt of the Os 


| thing w which went to ſhut out the real point at iſſue. 
5 Rule abſolute (e). 


Lechmere v. Rice, ante, p- 12. and d There. 
Young, ante, p. 72. 


je (a) vide Shaw v. Everat, ante, vol. 1. 
p- 222. Angenſtein v. Vaughan, ibid. in netis.. 


t were of opinion that as the pleas were 
not inconſiſtent, the Defendant ought to be permitted to plead 

| them, and the Plaintiff ought to apply to the Lord Chancellor to 
prevent the Defendant from taking advantage at the trial of any 
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bankruptey, 
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C. B. will 
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the Defend- 
ant from 
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general iſſue 
together with 
ſpecial juſti- 
fications. 
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Where mo- 
ney 1s paid 
into Court 
generally up- 


ON Aa declara- N 


tion in con- 
tract, it is an 
adh Un of 
the exiſtence 


Of a contract 


in every 
tranſaction 
which is ca- 
pable of be- 
ing converted 
into a con- 
tract by the 
aſſent of the 
parties. 
Therefore 


where a De- 


fendant who 


had poſſeſſed 


himſelf of 


goods be- 
longing to 
the Plainuff, 
and had ſold 
part and kept 
the reſidue in 
ſpecie, paid 
money into 
Court gener- 
ally upon a 
declaration 
containing 4 
count for 
goods ſold 
and deliver- 
ed, it was 
held that he 
had thereby 
admitted the 
tranſaction to 
have been 
converted in- 
to a contract, 
and that the 
Plaintiff was 
entitled to 
recover the 
value of all 
the goods 
under the 


count for 
goods ſold 


and deliver- 


ed. 


ſold, but claimed the other three as his ow] n. 
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PxNE TT v. Falxers. 


SSUMPS1T for goods ſold and delivered, money lent and ad- 
vanced, money paid, money had and received, and on an ac- 
count ſtated. The Defendant pleaded generally to the declaration, 
Iſt, aon a ump/i it as to all except 41. 30.5 upon which plea iſſue was 
joined; 2dly, a tender of the ſaid n and paid this ſum into 
Court generally. The Plaintiff admitted the tender and took the 
money out of Court. AS KOT 
The cauſe was tried before Cbonbxe 1 at the Guildhall Sittings 
after laſt Faſter Term, when it appeared that the, action was 


brought to recover the value of four out of fix hides belonging to 


the Plaintiff, which had come to the hands of the Defendant, 
Two out of the ſix hides had been returned by the Defendant; 
one had been fold by him for 10. 125. but the money had not 
been paid over to the Plaintiff; and the three others remained in 
the Defendant's poſſeſſion. The Plaintiff conceiving himſelf en- 
titled to the value of all the hides, ſent in a bill of parcels to the 
Defendant, in which he charged for the four which had not been 
reſtored to him as follows? © * One bigs pt 21. 105.3 two ditto 3 /.; 
one ditto 14. /125., total 74, 26.“ The Defendant did not diſ- 
pute the Plaintiff's right to the te of one hide which had been 
The Jury being 
ſatisfied that all the fix. hides belonged to the Plaintiff, gave him a 
verdict for 21. 19s., which, tagether with the 4. 35, paid into 


Court, made up the value of the four hides for which the Plaintiff 


had not received any thing. The learned Judge in making his 


report obſerved, that the 40. 307. tendered and paid into Court was 


more than the value of the ſingle hide which had been ſold by the 
Defendant, and for which the money had not been paid over, and 


that indeed it did not preciſely appear to what it was intended to 


be applied. Leave was given to the Defendant to move to enter 


a nonſuit, if the Court ſhould be of opinion that the Plaintiff could 


not recover in this action. Accordingly a rule ai for this pur- 
2 having been obtained on a former day, 

Bea Serjt. now ſhewed cauſe. In a caſe of this kind, though 
a tort may have been committed by the Defendant, yet the Plain- 


tiff is at W to wave the tort and bring his action as upon a 
4 Contract. 
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contract. The value of the goods being proved, and the receipt 
of them by the Defendant, it cannot be permitted to the latter to 
ſay that he obtained them wrongfully in order to avoid the con- 
tract by virtue of which the Plaintiff alleges him to have received 
them. In ſupport of this propoſition may be cited Feltham v. 
Terry, cit. Coup. 415, 416. 419. and 1 Term Rep, 387. where 
goods having been taken and ſold under an execution upon a con- 
viction which was afterwards quaſhed, the Plaintiff was allowed 
to. maintain an action for money had and received, though a treſ- 


paſs had been committed. So Lord Mangfeld in Hambly v. Trott, 


Comp. 375. when ſpeaking of the actions which are maintainable 
againſt an executor, ſeems to hold the ſame doctrine; he ſays, © in 
moſt if not in all the caſes where trover lies againſt the teſtator 
another action may be brought againſt the executor which would 
anſwer the ſame purpoſe.” Indeed he obſerves, that an action on 
| the cuſtom of the realm againſt a common carrier is for a tort and 
ſuppoſed crime, yet M umßſit, which is another action for the ſame 
cauſe, will lie; and that if a man take a horſe from another and 
- bring.him back again, though treſpaſs will lie againſt him, yet an 
action for the uſe and hire of the horſe will lie againſt his executor, 
Though Mr. Juſtice Buller, in Birch v. Wright, 1 Term Rep. 386. 
ſeemed to doubt the authority of a caſe there cited as decided at the 
Launceſton Aſſizes, when Mr. Juſtice, Could was at the Bar, in which 
it was held that uſe and occupation might be maintained for the va- 
lue of premiſes held after the time of the demiſe laid in an ejectment 
tried at the ſame Aſſizes, yet he expreſsly recognized the authority 


of Feltham v. Terry as deciding that the tort might be waved and 


an action maintained for the money due. It is true that in Lin- 


don v. Hofer Cow. 414. where the Plaintiff had paid money 


for the.releafe of his cattle which had been wrongfully diſtrained, 
the Court held that he could not maintain an action for money had 

and received, but that treſpaſs or replevin was the proper remedy. 
But the ground of that deciſion was, that the Defendant would be 
laid under great difſiculty by the form of action adopted by the 

Plaintiff, ſince he could nat be prepared to make his defence un- 
leſs the Plaintiff's right was ſtated upon record, which it would be 
in treſpaſs or replevin. But the ſame objection does not apply to 
the preſent Eaſe, where the Defendant learns nothing more of the 
Plaintiff's right from the pleadiags in trover than he does from 
ſhe pleadings i io unit. And indeed the Defendant i in the latter 
Vol. II. | | TH > form 
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form of 40366 l is entitled to an advantage, vi. that of a ſet-off, of 
which he could not avail himſelf in the former. At any rate, 
however, the payment of money into Court amounts to an admil. 
ſion on the part of the Defendant that the tranſaction between the 


parties, though originally a tort, had been converted into a con- 
tract: it is therefore no longer competent to the Defendant to ob- 


ject to the form of the action. It was contended at the trial that 
the money paid into Court could only apply to the money actual- 
1y received by the Defendant : but in anſwer to this it may be ob- 
ſerved, that the Defendant has paid into Court 47. 3s., whereas if 
he had intended to confine his payment to the tranſaction reſpeR- 


ing the money received, he would only have paid in the exa& ſum 


received, vs. 17. 12s., and would have ſpecifically applied the 
payment to the count for money had and received. In Burronugh 
v. Sinner, 5 Burr. 26 39. which was an action brought by a pur- 
chaſer to recover back the depoſit from an auctioneer in conſe- 


g quence of an objection to the title, the queſtion was, whether the 
auctioneer was liable, and the Court held that having paid money 
into Court he had acknowledged himſelf liable to the action. 80 


in Watkins v. Towers, 2 Term Rep. 275. it was held, that giving 
evidence of a rule of K. B. for payment of money into Court was 
a ſufficient compliance with an undertaking, to give evidence of 


ſome matters in iſſue ariſing in Midalgſex; becauſe it admitted the 


cauſe of action and ſuperſeded the neceſſity of all that proof which 
the Defendant muſt otherwiſe have given. Lord Kenyon likewiſe, 
in Baillie v. Cazalet, 4 Term Rep. 579. ſays, © where a Defendant 
pays money into Court on ſome of the counts only, it is ſaying in 
other terms, thit he admits the Plaintiff has a. cauſe of action 
againſt him to a certain extent, but that he means to defend him- 


{elf againſt the charges contained in the other counts;” from which 


it may be inferred that if the money had been paid in generally, 
his Lordſhip would have conſidered it as an admiſſion of a cauſe | 
of action on all the counts. Indeed in Gutteridge v. Smith, 2 H. 
Bl. 374. it was expreſsly decided that payment of money into 
Court generally in an action on a bill of exchange diſpenſed with 
the neceſſity of proving the handwriting of the drawer. It is true 
that payment of money into Court does not admit an illegal de- 


mand beyond the ſum actually paid in, Co v. Parry, 1 Term Rep. 


464- ; and that if part of the Plaintiff's demand be legal and part 


| Ws the: Court will not allow the money paid in to de 4 
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to the illegal part, Ribbans v. Crickets, ante, vol. 1. p. 264. But 
theſe two latter caſes will not affect this caſe, where the objeQion 
is not to the legality of the en but merely to the form of the 
action. 
Vaughan Serjt. contra, was deſired by the Court to confine him- 
ſelf to the laſt point—Payment of money into Court admits a 
cauſe of action to the extent of the money paid in, and no further. 
This poſition 18 expreſsly eſtabliſhed by the caſe of Cox v. Parry: 
and in Gutteridge v. Smith, Eyre Ch. ]. ſays, that on the authori- 
ties there is nothing to ſhew that the cauſe is not in all material 
reſpects in the ſame ſituation after payment of money into Court 
as. before. With reſpect to the caſe of Burrough V. Skinner, the 
only queſtion which there aroſe was this, Whether the Defendant 
or ſome other perſon were liable. on the Plaintiff's demand? and 
the Court thought. that the Defendant, by paying ſomething into 
Court, had acknowledged himſelf to be the perſon liable : but no 
objection to the nature of the demand was raiſed: and the caſe of 
Watkins v. 7. oer. only goes the length of ſhewing that payment 
of money into Court is an admiſſion that ſomething i is due on the 


contract ſtated in the declaration, but does not decide that it 


amounts to any admiſſion of the contract beyond the ſum paid. 
If the doctrine contended for on the other ſide were to be admit- 
- ted, this abſurd conſequence would follow, that in an action upon 


contract where money has been Paid into Court generally, the 


Plaintiff would be at liberty to give in evidence every ſpecies of 
injury upon which he might be entitled to receive a compenſation 
from the Defendant, though /it ſhould conſiſt of a treſpaſs or even 
an aſſault, and the Defendant would be precluded from objec ng 
by his ſuppoſed admiffion that the cauſe of action was not a drt 
but a contract. With reſpe& to the amount of the ſum paid into 


Court in the preſent caſe, there can be no reaſon for ſuppoſing 


that it was not intended to be applied to the money actually re- 
ceived by the Defendant, ſince it is always uſual. for Defendants 
on fimilar occalions to Pay in rather more than is really due. 
Cur. adv. vult. 

On this day the opinion 1 the Court was is delivered by 
Lord ALVvANLET Ch. J. who after ſtating the calc, — 
as follows: At the trial it was contended for the Plaintiff, that he 


Wag at liberty to give in evidence, in order to inereaſe the damages 


dexond 41. 35. not only the value of the ſkin which had been ſold, 
and 
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and for which the money had been received by the Defendant 
; but alſo, as on a contract for goods ſold and delivered, the value of 
the ſkins which ſtill remained in the Defendant's poſſeſſion. On 
the other hand, the Defendant inſiſted that he was not at liberty to 
give in evidence the value of theſe laſt ſkins on a count for goods 
fold and delivered, ſince nothing had paſſed. between the parties 
2 the tranſaction into a contract of that ſort; and that a; 


to thoſe ſkins the Plaintiff could only proceed in trover. The | 
learned Judge however admitted the evidence, reſerving the point 


for the conſideration of this Court; and the only queſtion no is, 
Whether, as the caſe ſtood at the time of the trial, the Judge did 


right in admitting the evidence upon this count for goods ſold and 


delivered! When the caſe came on before this Court, a wide field 
of argument was entered into on this queſtion, namely, whether 
in all caſes where a party has converted goods of another to his 
- own uſe, it is competent to the. Plaintiff to change the tranſaction 
into a contract for. goods ſald and delivered! ? we thought it right 
to ſtop the counſel for the. Defendant, being of opinion that the 
| caſe would not turn on that point : and 1 do not now intend to 


. give any, poſitive opinion upon it, But thus far I will tay, that it 


does appear to me monſtrous to carry the cauſes to any ſuch extent 
. as that which has been contended for, and that they do not warrant 
he concluſion which has been drawn from them. The cafes cited 
- were Hanibly v. Trott, Lindon v. Hooper, and Feltham v. Terry. 
Lord Mansfield, in the caſe of Hamly v. Trott, confines the doc- 
trine to the caſe of money had and received; and I do not find 
that the Judges in any of the caſes have gone ſo far as to hold that 
4 tort may, at the option of the Plaintiff only, be converted into a 
contract. In the caſe of money had and received, where nothing 
möre than the money actually received can be recovered, no injury 
can ariſe to the Defendant : and indeed he derives ſome advantage, 
ſince he becomes entitled to avail himſelf of a ſet · off. But where 
ally inconvenience may ariſe to the Defendant, the Court will not 
allow the principle to be extended, even in the caſe of money had 
and received; and therefore in the caſe of Linuan v. Hooper, where 


the Plaintiff had paid money for the releaſe of his cattle, which 
had been diſtrained by the Defendant for damage feaſance, the 
Court refuſed to allow the former to maintain an action for money 


had and received. All that is to be collected from the caſes is this, 


that if the goods be converted into money, the Court will allow 
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the Plaintiff to wave the tort and bring an action, in which he can 


recover nothing more than the ſum actually received. But if it 
were competent to the Plaintiff i in a caſe like this to wave the tort, 
and convert the tranſaQtion, into a contract, it might involve the 
Defendant in great difficulties. Goods are demanded of a perſon 
who claims them as his OWN, and inſiſts on keeping them. Now 
if the party demanding the goods be at liberty to convert this into 
a, contract for goods ſold and delivered, the conſequence would be, 
that on proving his property in the goods the other party would 
be obliged to pay the value of them, though poſſibly to his utter 


ruin: whereas if the former had declared in trover, nominal da- 


mages only would probably be given, and the goods would be re- 
ſtored (a). For theſe reaſons, it is my private opinion, and 1 he- 
lieve that the reſt of the Court agree with me on this head, that 


the general propoſition contended for on the part of the Plaintiff 
cannot be ſupported. But although it be true that the Plaintiff 


cannot at his option alone convert this tranſaction i into a contract 


for goods fold and delivered, yet 1t was, hardly contended. but that 
by conſent of both parties it might be converted Into ſuch, a con- 
tract. If goods be demanded by the Plaintiff, upon which the. De- 
fendant refuſes to give them up, but fays that if the Plaintiff will 


prove his property in them, he the Defendant will Pay for them, 
that will turn the tort into, a contract. And the queſtion there 
fore f is, Whether payment of money into Court on a declaration 
in contract, does not amount to conſent upon the part, of the 
Defendant that the tranſaction ſhall be treated as a contract? and 
we are of opinion that | It does. With reſpedt to the effect of pay- 
ing money into Court, ſeveral, modern caſes have been cited. In 
Cox v. Parry, the Plaintiff would have been entitled to recover 
nothing if the Defendant Ball not paid money into Court, the po- 
licy being illegal: but Mr. 1, Aſpburſt obſerved, that the Defendant 


having paid, money into Court he had thereby admitted that the 
Plaintiffs were entitled to maintain their action on the policy to the, 


bp o 4 


amount of the ſum. paid in. And | in Balllic v. Cazalet Lord Kenyon 
| ſays, ky where 2 Defendant j Pays money i into Court on ſome of the 


Js! 


counts only, it is laying, in other terms chat be admits that the 
Plaintiff has a cauſe of action againſt him to a certain extent: but 


chat he means to o defend himſelf dci the in contained in 
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1801. the other counts.“ Now from theſe words I collect the opinion 
— 
Brus of Lord Kenyon, that the payment of money into Court is an ad- 
r,,%..., miſſion of a cauſe of action on every count, in every caſe i in which 
a cauſe of action in its nature applicable to any of the counts can 
exiſt: we are not therefore obliged to admit the abſurd conſequence 
that evidence may be received of treſpaſs or battery, for ſuch tranſ- 
actions are not capable in their nature of being converted into a con- 
1 In the caſe of Watkins v. Towers, Mr. Juſtice A/Þbur/t and 
Mr. Juſtice Gro/e were of opinion, that evidence of payment of mo- 
- ney into Court was a compliance with the rule to give material evi. 
dence, becauſe it amounted to an admiſſion of the contract in the de. 
claration. It is true that in Gutteridge v. Smith, Lord Chief Juſtice 
Eyre does throw out ſome doubts reſpecting the effect of paying 
money into Court, but my brothers Heath and Roole were of opinion 
that it amounted to ſuch an admiſſion of the validity of che bill there 
declared upon as to preclude the neceſſity of proving the handwrit- 
ing of the drawer. It is alſo obſervable, that in the caſe of Ribbans 
v. Crickett, which was poſterior to that of Gutteridge v. Smith, Lord 
Chief Juſtice Hre in giving the opinion of the Court that money 
paid into Court could not be applied to an illegal demand, does ad- 
mit that it amounts to an acknowledgment of any legal demand 
which according to the nature of the declaration the Plaintiff could 
have on the Defendant. Then without carrying the effect of pay- 

. ment of money into Court to the extravagant length which has been 
objeQed to, we are of opinion that ſuch a payment on the whole 
declaration, f is an admiſſion of a contract on every count, in every 
tranſaction upon which ſuch a contract can ariſe. Let us however 
conſider whether the Defendant had ſufficient notice of the tranſ- 
action for which the ackion was brought: for certainly we would 
not ſuffer him to be entrapped. Here the declaration was for 
goods ſold and delivered, and for money had and received: and it 
may be ſaid that it does not ſpecify the tranſaction in queſtion. 
But it may be obſerved, that by the modern practice of the Court, 


if the Defendant be at a loſs to aſcertain the cauſe of the Plaintiff's f 
demand, he may apply for a bill of particulars. The Defendant 8 
here muſt have known that he had made no contract with the t 
Plaintiff except what wight ariſe out of the tranſaQion relating to F 
the Tkins. If he had applied for a bill of particulars he would 10 
have been informed that the Plaintiff meant to charge for the va- * 


lue of the ſkins not ole, and the money” received on account of 
15 that 


' IN THE FORTY-SECOND YEAR OF GEORGE il. 


nerally. If therefore at the trial any evidence were given from 
which a contract under any circumftances might ariſe, it was com- 
petent to the Plaintiff to inſiſt that the Defendant had admitted 


that which was ſold. But he choſe to pay money into Court ge- 
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ſuch a contract. I mean therefore to be underſtood to ſay, that 


although an action of trover cannot at the option of the Plaintiff 


only be converted into an action for goods ſold and delivered, yet 
that an action for goods in the cuſtody of the Defendant, may by 

contract be converted into an action for goods ſold and delivered: 
and that under the circumſtances of this caſe it was competent to 
the Plaintiff to give in evidence the payment of money into Court 
by the Defendant, as evidence that the tranſaction between the 
parties had been converted into a contract; which reduced the diſ- 
pute to a mere queſtion, whether ſufficient had been paid to cover 


the value of the ſkins unfold and the money received upon that 


which had. been ſold. We are therefore of ee that in this 
caſe there ought not to be a nonſuit. . 
Per Curiam, Rule diſcharged (a). 


; _ 


(a) So if a Plaintiff declare againſt 8 car- | by paying money into Court he has admit- 
rier upon a contraQ to carry certain goods | ted the contract as ſtated, and ſhall not be 


ſiſely, and the carrier pay 5. into Court, | at Hberty to ſet up any exception to it, but | 


he will not be at liberty to give in evidence | muſt pay ſo much as the damage ſuſtained 


a notice by which be declares that he will | by the Plaintiff actually amounts to, 7 ½ 


not be liable for any loſs beyond 5 L, for | v. William, 2 Zaſt. 128, 


Cxrog v. Hos rk. 


am was an application calling on the Plaintiff to ſhew cauſe 

why the bond and warrant of attorney, and all other ſecuri- 
ties of an annuity granted by the Defendant to the Plaintiff ſhould 
not de delivered up to be cancelled, and why a ſum of money le- 
vied under an execution in this cauſe ſhould not be reſtored to the 


Plaintiff, and all further proceedings be layed. The objection to 


the annuity aroſe from the mode in which an agreement for a 
power of redemption had been memorialized. From the affidavits 
ia ſupport of the application it appeared that the annuity had been 


Now. 24th. 


At the time 
of exventing 
an annuity 
deed, one R, 
I. the agent 
of F. C. the 
grantee en- 
tered into an 
agreement for 
redemption, 
beginning 
thus, hs Me- 
morandum, I 
undertake 
and agree,” 
Sc. and con- 
eluding, 


90 Wirnel⸗ my kaus R. W. agent for J. C. ” The 1 ated 1 6 NON into the agree- 


| clone. 


ment by R. V. his agent, and that it was witneſſed by R. V. Held chat the memorandum 2 


purchaſed 
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gbd and the conſideration money paid by one R. Woodgate 
as agent for the PlaintifF at the time of the execution of the ſecuri- 
ties by the Defendant, Woodgate alone being preſent and atteſting 
the deeds, and that an agreement was entered into at that period in 


the following terms: Memorandum, I undertake and agree that 


&. in caſe the ſaid D. Hoſte of, &c. ſhall be deſirous of repurchaſing 
« the annuity granted by him for his life to Y. Cator of, &c.” (it 
then. proceded | to ſet out the terms on which the redemption Was 
to be effected, and concluded); © witneſs my hand this zoth day 


« of September 1795. R. Woodgate, agent for F. Cator Eſquire.” 


The manner in which this clauſe was noticed in the memorial was 
as follows: . And alſo of a memorandum, bearing date the zoth 
10 day of September 1795, whereby the ſaid J. Gator, by R. Mood. 
* gate his agent, undertook and agreed, that in caſe the ſaid D. 
% Hoſte ſhould be deſirous, of repurchaſing the annuity,” &c. (ſet- 
ting out the terms as in the memorandum, and concluding) * or 


the ſaid memorandum was to ſuch purport or effect; and which 


—— 5 ſaid memorandum i is witneſſed by the ſaid R. Moodgate. Hence 
it was objected that the agreement was not truly ſet forth in the 
memorial, it being there deſeribed to be an agreement and under- 
taking by the Plaintiff, whereas i it was an agreement and under- 
taking by - R. ' Woodgate, and though ſaid to. be, witneſſed. by him, 
was in fact ſigned by 5 not as a witneſs but as the contracting 

Beſ Serjt. now ſhewed an and argued that the agreement was 
in ſubſtance truly memorialized, inaſmuch as Woodgate, though 
the contracting party, contracted on the behalf of his principal, 


not on his own behalf; and that it was not neceſſary that the 


2 . wad 29 
* 


1 
— 


ee the Courts, A 


4 a 
IF: 


agreement ſhould have been witneſſed at all. 
Praed Serjt. in ſupport of the application . that! it was 


* not ſufficient. to ſtate the ſubſtance of the agkeement in the memo- 


rial, but that the | form alſo muſt che purſued; that it had been con- 
ſidered by the Court that the object of the annuity act was to pre- 


vent men from entering into ſuch improvident engagements, and 


therefore was conſtrued, firiftly in ſupport of applications like 
the preſent, L parle Anſell, ante, vol. I. Ap. 64. that in this 
caſe Mocdgale and not.;Cator,, was. the contracting party, the 
grantor poſſibly haying preferred the undertaking. of the former; 


that the true ſtatement of mere formal matters had been required 


"for iullanse the preciſe manner in which: the 
Io # conſideration 


IN THE FORTY-SECOND YEAR OF GEORGE 1. 
| conſideration money had been paid (a), and the preciſe hand 7 
which it had been paid (5). 


Lord ALVANLEY Ch. J. I do not think the objection to this | 


annuity can poſſibly prevail, notwithſtanding the rigorous extent 
to which the proviſions of the annuity act have been carried. 
Whatever my opinion might have been originally, I muſt now ac- 
quieſce in the determination that the hand by which the conſi- 
deration money 1s paid muſt be ſtated. But that ſtatement 1s not 


mere matter of form, for the reaſon upon which that deciſion pro- 


ceeded was that the Court, by having before them all the dramatis 
perſonæ, might be able to aſcertain all the particulars of the tranſ- 
action. Indeed according to the letter of the act, ſuch a ſtatement 
does not appear neceſſary. Undoubtedly a clauſe of redemption 
muſt be truly ſtated, becauſe it is part of the conſideration of the 
annuity. But it does appear to me that the memorial in the pre- 
ſent caſe has very truly ſtated the agreement for redemption. What 
was the preſent tranſaction? Woodgate as agent for Cator ſigns 


the contract for the annuity, and then enters into the agreement 


for the repurchaſe of the annuity on which the preſent queſtion 
turns. He muſt therefore be taken to have entered into the agree- 
ment as agent only for Cator, and the agreement muſt be conſider- 
ed as ſubſtantially Calor's and not WVoodgate's. The former only 
1s liable on this undertaking and not the latter. With reſpect to 
the obſervation that it is ſaid to be ſigned by Woodgate as a wit- 
| neſs, when in fact it was ſigned by him as an agent, the anſwer i is 
that it was not neceſſary that it ſhould be witneſſed. 
 HeaTu and RooKE Js, expreſſed themſelves of the lame 
| opinion. 4 

CHAMBRE ]. The names of the W are e required to be 


| ſtated, in order that evidence of the tranſaction may at any time 


be obtained. But that reaſon does not apply to this caſe, where 
the only perſon preſent is ſtated in the memorial, but whether 
preſent as witneſs or agent is the ſingle point in diſpute. If in- 
deed this mode of memorialifing the agreement had a fendency 
to miſlead, that might be a ground for the application, but we 


486” 


(a) Rumball v. Murray, 3 Term Rep. 298. | and Graſſe v. Meunt, ib. 390. But this rule 


See alſo Ex partie Fallon et Ux. 5 Term Rep. | applies to the deed only, not to the memo- 
283. and Oy” v. — 7 Term Rep, | rial, per Eyre, Ch. J. Ex parte Anjell, ante, 


. | vol. 1. i 63. note a. 
(65) Dalmer v. Barnard, 7 Term Rep. 249)” | 
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1807. ought to extend the rules adopted with reſpect to memorial no 


further than Juſtice requires, h | 
2. 3 1 Rule Miſcbarged, 


HosTEe, 


Nov. 24b, WHEELER Demandant, HILI Tenant, and HESELTINI 
and Others Vouchees. 


1LLIAMS Serjt. moved to amend a common recovery by! in. 


Amendment 

of a recovery 0 : 

by inſerting ſerting in the writ of entry © the pariſh of Carles.“ The 
1 PROM recovery was ſuffered in Hilary Term, 25 Geo. 3. of lands in the 
of entry, on pariſh of St. Andrew, in the county of Devon, by the tenant in 


affidavit of 3 2 ED 1 | nt 
the original tail, with reverſion to himſelf in fee. The deeds to lead the uſes 


| * conveyed * all thoſe two fields or cloſes of land called * Sherwel!”; 


clude all 
| rheir proper- Fields,” in the pariſh of St. Andrew in Plymouth, in the county of 
2 enge Devon, and all other the hereditaments wherein M. T. was ſeiſed, 


> ny _ of any eſtate of inheritance 1 in Plymouth or elſewhere in the county 
a eriO0ns 
wen va at of Devon.” After the recovery had been ſuffered it was diſcover- 


wo _ ed that the cloſes called © Sherawell's Field. were ſituate in the 5 


. pariſh of Charles in Plymouth, and not in St. Andrew. It was 
now. ſtated by affidavit to have been the intention of all the par- 
ties to the recovery that all the eſtates of M. T. ſituate in the 
county of Devon, ſhould be included therein, and that all the iſſue 
of the tenant in. tail were of age and conſented to the preſent ap- 
plication. He cited Watſon v. Cox, 2 Bl. 1065. 
Lord ALYANLEY Ch. J. heſitated much in acceding to the ap- 
plication, and ſaid that he would not have concurred in the 
amendment if all the parties whoſe interests might be affected had 


"I". * 


. aſſented to it. py 5 7 
ew: Curiam, 3 Aunsndmdent allowed (a). 


. \ f 


la) Vid. Croſs v. Pead, ante, vol. 1. p. 137. and the notes to that caſe, 
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$Srovin One, &c. v. PRRRIN G and Another, Sheriffs 
of London. 


HED on the caſe. 
The firſt count of the declaration ſtated thut Ene John 1 
being indebted to the Plaintiff for work and labour, the Plaintiff 


ſued and proſecuted out of the Court of our Lord the King of Com. 


non Bench, a writ of attachment of privilege, direQed to the De- 
fendants as Sheriffs of London, whereby they were commanded 
that they ſhould attach the ſaid John Pugh and have him before 


the King's Juſticet at Weſtminſter on Saturday next after eight days 


of St. Hilary, to anſwer, Sc.; that the writ was duly indorſed for 
bail and-delivered to the Defendants, who did arreſt the ſaid Fobn 
Pugh, but that the Defendants afterwards ſuffered the ſaid John 
to eſcape; and that the Defendants ſo being Sheriffs of London as 
aforeſaid had not the body of the ſaid John before our ſaid Lord 
the King upon or at the day mentioned in the ſaid writ, and ſo 
thereby appointed for the return thereof as aforeſaid, according to 
the exigency of the ſaid writ, and the rules and practice of the aid 
Court of our ſaid Lord the King of Common Bench on that behalf. 


The ſecond count, after dating the delivery of the writ to the 


Defendants as in the firſt count, averred that the ſaid Fobn Pugh 
after ſuch delivery, and before the return of the ſaid writ, to wit, 
on, &c. and on divers other days and times between that day and 
the return day of the writ, was within the bailiwick of the De- 
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In an action 


ag ainſt the 
Sheriff for an 
eſcape On 
meſne pro- 


ceſs, it is 


ſufficient to 

a ver that the 
Sheriff tad 
not the. body 
at the return 
cf the writ, 
without ne- 
gativing the 
appeararceof 
the party or 


his putting. 


in bail. 

If the writ 
iſſue from C. 
B. and the 


declaration 


for an eſcape 


aver that the 


' Defendant 


had not the 
body before 
our ſaid Lord 
the King“ 
On the return 
day, it is bad 
on ſpecial 
demurrier. 


fendants, and might and could at any or either of thoſe days and 


times have been arreſted. Yet that the Defendants did not, nor 
would at any or either of thoſe days or times, or at any other 
time whatſoever before the return of the laſt mentioned writ, take 
-or arreſt the {aid Fohn at the ſuit of the Plaintiff, under and by 


virtue of the ſaid laſt-mentioned writ, but wholly refuſed and ne- 


glected ſo to do, neither had they the body of the ſaid John before 


the Juſtices of the ſaid Lord che King of the Common Bench upon 


or at the day mentioned in the ſaid laſt· mentioned writ, and 
thereby appointed for the return thereof according to the exigency 


of the ſaid laſt- mentioned writ, and the rules and practice of the | 


lad Court of. the ſaid Lord the King of Common Bench in that be- 
WET %% ; FIR half, 
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half, but ſo to do wholly neglected and omitted, and therein failed 
and made default, to wit, at, c. by means whereof the Plaintiff 
was delayed in the recovery of his debt. 

To this declaration there was a ſpecial demürret aſſigning for 
cauſes that it is not ſtated or alleged in or by the ſaid firſt count 
of the ſaid declaration, that the ſaid Defendants as ſuch Sheriffs of 
London had not the body of the ſaid John Pugh before our ſaid 


Lord the King's Juſtices at We/*mnfter at the return of the ſaid 


Writ in that count mentioned, but only that they the ſaid Defen- 


.dants, ſo being Sheriffs of London as aforeſaid, had not the body 
of the ſaid John before our ſaid Lord the King upon or at the day 


mentioned in the ſaid writ in that count mentioned, which, 1naſ- 
; much as the ſaid writ in that count mentioned was iſſued out of 
and returnable in the Court of our Lord the King of the Common 
| Bench at Weſtminſter, they were not commanded or requeſted to 
do. And alſo that it is not ſtated in and by the ſaid firſt count, 


nor in any other part of the ſaid declaration, that the ſaid John 


| Pugh did not appear or put in bail to the faid writ in that firſt 


count mentioned in the ſaid Court of our Lord the King of the 
Common Bench at We eſtminſier at the return of the ſaid writ, accor- 


ding to the exigency thereof.” And as to the laſt count ** that it 


is nat in or by that count of the ſaid declaration, nor in any other 
part of the ſaid declaration, ſtated or alleged that the ſaid Job 
Pugb did not appear or put in bail to the ſaid writ, in the ſaid laſt 


Doe. 


count mentioned, in the ſaid Court of our Lord the King of the 
Common Bench at Mei minſter on the return of the ſaid writ, accor- 
ding to the exigency thereof. And alſo that the ſaid declaration 
is in various other . eee and informal, 


Vaughan Serjt. 16 admitted, upon a „ Yea put to 
chin by the Court, that the firſt count was not maintainable, 
Lu Serjt. was now called upon to ſupport the objection to the 


e count. He contended that it was not ſufficient for the 
Plaintiff to allege that the Sheriff had not the body at the return 
of the writ, without negativing that the party appeared or put. in 
bail, for that he might have voluntarily ſurrendered himſelf and 
put ia bail without any arreſt; and he cited Havulins v. Plomer, 
2 Bl. 1048. to ſhew that it is ſufficient if the Defendant appear at 
the return of the writ, and that in actions for eſcape on meſne 


a 11 5 tha writ ſhall ſurmiſe that e . ire Her mai et non 


15 1 5 comperuit 


IN THE FORTY-SECOND YEAR OF GEORGE III. 
comperuit ad diem, though on proceſs in execution ad lorgun i re 


fermijit, is quite ſufficient, 
Vaughan Serjt. for the Plaintiff :nſiſted that if the party appear 
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and put in bail, it 18 a compliance with the writ and will negative and Another, 


the allegation that the Sheriff had not the body; for that if the 
Sheriff be ruled to bring in the body, putting in good bail ſatisfies 
the rule, Wolſe v. Collingwood, 1 Will, 262. That with reſpe& 
to the diſtinction between actions on meſne proceſs and on proceſs 
of execution, though it be not ſufficient in the former caſe to ſay, 
ad langum ire permiſit, yet it is not neceſſary to allege both that the 
Sheriff had not the body, and that the party did not appear at the 
day,which are ſynonymous allegations, though indeed it be neceſſary 


that one of them ſhould be added; that the command of the writ | 
is that the Sheriff have the body to anſwer, c. and that it is there- 


fore ſufficient to allege a breach in the words of the writ. 

Lord ALvanLEy Ch. J. I can entertain no doubt that the 
Plaintiff has alleged a ſufficient breach of duty in the Sheriff to en- 
title himſelf to an action for the damage which has enſued. If the 
party had appeared at the return of the writ, the Sheriff would 
have had the body. +; Vene | 
HxAr and Rooks Ts. concurred, © 

— CHAMBRE J. It ſeems to me to * caſficient | in this 0 to 
follow the language of the writ ; though I confeſs that I do not 
like to depart from the eſtabliſhed forms of pleading (a) for which 
there often are reaſons which do not at firſt occur, In the preſent 


inſtance however it does appear to me that the breach is ſufficient- 


. Judgment for the e on the ee count. 


(a) In Herne“ Pleader, p. 129. there is a | return * it is followed by an allegation 
precedent of a declaration in caſe for an | that the debtor *© was not committed to the 


eſcape, in which the allegation of the 


debtor's non-appearance on the return day 
is like the one adopted in the principal caſe, 


viz. did ſuffer freely to go at large whi- 


ther he would, and the ſaid R. before the 
ſaid Juſtices of the ſaid King at Veſtminſter 
aforeſaid at the ſaid morrow of All Souls, 


according to the effect of the ſaid writ, he 


had not.“ But in Toone v. 7. beobald, Lill. 
Ent. 60. where the averment is that the 


Sheriff neglected to have the body on the 


| Marſhal of the Marſhai/ea, nor put in any 
bail” The modern practice is to allege 


that the debtor did not appear according to 
the exigeney of the writ ; which ſingle alle- 
pation negatives both his having put in bail, 
and that the 'Sheriff had his body. In this 


form are moſt of the MSS. precedents. See 


alſo Wentw, Plead. v. 8. p. 456; though in 


the ſame volume, p. 482. there is a prece- 


dent ſimilar to the one adopted in the prin» 
cipal caſe, | 
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Nov. 25th, 


An r 5 
clerk, though 
not clerk to 
the Defend. 
ant's attor- 
ney, cannot 
become bail 
above. 


being clerk to the attorney of the Defendant in the action, did not 


exiſt. 
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Revit Gent. One, Sc. v. Broowurad. 


Tun. bail in thts caſe, being about to juſtiſy, were oppoſed by 

Williams Serjt. on the ground of one of the bail originally 
put in being clerk to an attorney, in whoſe room one of the now 
bail had been ſubſtituted, and notice given that the bail thus added 


would with the other original bail juſtify, He obſerved that the 


bail put in at firſt being a nullity, becauſe one of them was clerk 
to an e it was nn to add * bail to what did not 


Bayley Serjt. contre inſiſted that the ball originally put in not 


fall within the reaſon of the rule, which had been at firſt adopted 


with reſpect to attornies only, and en extended to their 


clerks. | | 
But The Court (not without mach 8 on the part of Lord 


Alvanley Ch. J.) finding the practice had been uniform (a) not to 
allow attornies clerks to become bail, rejected the bail; and Heath, 
Rooke, and Chambre Is. expreſſed themſelves clearly of opinion 
that the rule was a very beneficial one, and had with reaſon been 


extended to all attornies' clerks. 


(a) Vid. Boulogne v. Vautrin, Doug. 467. | any perſon praiſing as ſuch.” Where any 
in notis. Laing v. Cundall, 1 H. Bl. 76. and f perſon within the prohibition of this rule is 
Corniſh v. Roſs, 2 H. Bl. 350. Indeed the | put in as bail, the Plaintiff may take an aſ- 
words of the rule Mich. 6 Geo. 2. on which 5 ſignment of the bail bond, Fenton v. Ruggles, 


the practice is founded, are very ſtrong, vis. | ante, vol. 1. p. 356. and Wallace Ve Arrows 
4 no attorney of thjo or wy other ume en | /mith, ante, p. 49. 
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CokxkER D. Gov. 


SUMPSIT, The firſt count of the declaration ſtated “ that 
<* heretofore and before the making of the agreement, promiſe, 
and undertaking hereinafter mentioned, to wit, on the 4th day of 
May 1793, at Saliſbury, in the county of Wilts, the Defendant be- 
came and was tenant to the Plaintiff of a certain meſſuage and 
farm of the ſaid Plaintiff, in the pariſh of Handley, in the county 
of Dorſet, by virtue of a certain leaſe and demiſe thereof then and 
there made by the ſaid Plaintiff to the ſaid Defendant, for a certain 
term of years, to wit, for the term of 14 years then next following, 
wherein the ſaid Defendant amongſt other things covenanted with 
the ſaid Plaintiff that he the ſaid Defendant, his executors and ad- 
miniſtrators, ſhould and would yearly and every year during the 
continuance of the ſaid leaſe, fetch 75 buſhels of coals from Poole, 
and all the peat, turf, and other fuel which the ſaid Plaintiff ſhould 
want to make uſe of, and deliver the ſame at his manſion-houſe 
| gratis; and alſo ſhould and would during the ſaid term ſupply the 
aid Plaintiff with as much good wheat as he ſhould want to ex- 
pend in his family at 5s. Per buſhel, and as much good barley arid 
oats as he ſhould want for his horſes, pigs, and dogs at one guinea 
per quarter ; that thereupon, afterwards and before the end and 
expiration of the term of 14 years above mentioned, and during 
the continuance of the leaſe aforeſaid, to wit, on the 27th day of 
May 1796, at Saliſbury, in the county of Milte aforeſaid, it was 
agreed mutually by and between the ſaid Plaintiff and Defendant, 
that the leaſe ſo granted as aforeſaid ſhould be ſurrendered up and 
cancelled, and that the ſaid Plaintiff ſhould grant a new leaſe to 
the ſaid Defendant for the term of twelve years, to commence 
from the then preceding 29th day of September, and which ſaid 
new leaſe ſhould not contain any covenant on the part and behalf 
of the ſaid Defendant, his executors, or adminiſtrators, to fetch 


buſhels of coals yearly for 12 years (the term of the new leaſe), and yearly ſupply B. 


buſhels of 
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A. being te- 
nant to B. 
under a leaſe 
containing 
covenants, by 
which the 
former was 
bound to 
fetch 75 


coals from 
Poole yea: ly, 
and deliver 
them at the 
manſion- 
houſe of the 
latter, and 
alſo to ſupply 
him with as 
much good 
wheat as he 
ſhouid want 
in his family 
at five ſhil- 
lings per 
buſhel ; it 
was agreed 
between 
them that the 
leaſe ſhould 
be furrender- 
ed up, anda 
new one 
granted, 
omitting the 
above cove- - 
nants. A 
new leaſe was 
accordingly 
executed, and 
at the ſame 
time an 
apreemast 
was entered 
into, whereby 
A. agreed 
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with B. that 


he would 

fetch and 
bring to the 
dwelling- 
houſe of B. 

his heirs and 

a ſſigus 

4, 548 


i much good wheat as he ſhould want in his family at five ſhillings per buſhel. B. 
ops. — his 5 in the farm, and alſo quittea the map ſion-houſe in which he reſided at 
the time when the agreement was made, held that he was not entitled to maintain an action againſt 2. 
for refuſing to deliver the wheat at the ſtipulated price ; that the agreement being entire, mutt receive 
one uniform conſtruction, and as it was clearly local in reſp-& to the delivery of coals, it could not be 


deemed perſonal in reſpe& to the wheat. Held alſo. that + 
plain the agreement, there being no latent ambiguity, 


3 N a 10 


o parol evidence could be admitted to ex- 


yearl y 
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yearly and every year during the continuance of the ſaid new leaſe 
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75 buſhels of coals, Nc. (following the words of the former cove- 
nant); and that it was then and there further agreed by and be- 
tween the ſaid Defendant and the ſaid Plaintiff, that the ſaid De- 


fendant and his executors ſhould fetch and bring to the dwelling- 


houſe of the ſaid Plaintiff, his heirs and aſſigns, 75 buſhels of 
coals from Poole yearly and every year during the term of twelve 


years from the 29th day of September then laſt paſt, and all the 
peat, turf, and other fuel, and alſo ſupply him with wood for his 


fencing and hedging his lands gratis, when reaſonably required, 
and alſo permit the ſaid Plaintiff, his heirs and aſſigns to winter 
two rother beaſts with ſtraw in the backſides or ſtraw bartons, with 


the milch cows belonging to ſaid Defendant, his executors and ad- 


miniſtrators gratis, and permit and ſuffer the pigs to go out to 


ſtubble with the pigs of the ſaid Defendant, his executors and ad- 
miniſtrators gratis; and alſo yearly and every year during the 
ſaid term, ſupply the ſaid Plaintiff, his heirs and aſſigns, with fo 
much good wheat as he or they ſhould want to expend in his or 
their family at 5s. per buſhel, and alſo ſo much good barley and 


cats as he or they might want for his or their horſes, pigs, and 
dogs, at 25. 7:9. per buſhel; and in failure of the performance 


thereof, or any part thereof, to pay to the ſaid Plaintiff, his heirs 
and aff igns, the ſum of 100 J. in lieu and ſatisfaction thereof; that 
in conſideration that the Plaintiff promiſed the ſaid Defendant 


to perform the ſaid agreement in all things on his part to be per- 


formed, the Defendant promiſed to perform the ſame in all things 
on his part to be performed; that afterwards, to wit, on the ſame 
day and year laſt aforeſaid, at, Wc. the ſaid- firſt mentioned leaſe 


Was ſurrendered up and cancelled, according to the faid agree- 


ment; and that afterwards, to wit, on the ſame day and year laſt 


aforeſaid, at, c. he the ſaid Plaintiff did execute a new leaſe to 
the ſaid Defendant, according to the ſaid agreement ſo made as 
- aforeſaid, and did do and perform all things in the ſaid agreement 


contained on his part and behalf to be done and performed, to wit, 


+ at, c.; yet the Defendant had not yearly from the ſaid 29th of 
Sebtember to the ſuing out of the original writ of the Plaintiff, 


fetched and brought to the dwelling-houſe of the Plaintiff 75 


: buſhels of coals from Poole aforeſaid, tc. (negativing the Defend- 


ant's performance of any of the terms of the agreement); by rea- 


' Con whereof, and according to the tenor of the ſaid agreement, the 
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ſaid Defendant became liable to pay to the Plaintiff the ſum of 
1007. when requeſted, &c. | 

The Defendant pleaded Nor afſump/s . 

The cauſe was tried before Grabam Baron, at the laſt Summer 
Aſmzes at Saliſbury, when it appeared that the firſt leaſe ſtated in 
the declaration was ſurrendered, and a new one granted in the 
manner therein mentioned, and that the agreement therein alſo 
mentioned was executed on the ſame day as the new leaſe ; that 
the Plaintiff at the time when the new leaſe and agreement were 
executed, was poſſeſſed of two manſion-houſes in the pariſh of 
Hailey, one called Stricblandi, the other called Williams's, in the 
former of which he then reſided ; but that he afterwards ſold 
| Stricklands, together with the reverſion in the Defendant's farm, 
and from that time reſided in Williame's; that from the time when 


the Plaintiff quitted Szrich/ands, the Defendant had omitted to 
perform the agreement, and that the action was brought to recover 


damages for ſuch non-performance, The learned Judge was of 


| , opinion that the written agreement was to be conſidered indepen- 


dent of the leaſe, and that although ſuch parts of the agreement as 
required a local delivery or local periormance could not be en- 
forced after the Plaintiff had quitted Strichlande, yet that as ſome 

parts of it did not require ſuch local delivery or performance, the 
Plaintiff had ſtill a right to inſiſt upon the Defendant's compliance 
with thoſe parts, though the latter was no longer tenant to the 
Plaintiff, He therefore directed the Jury to conſider what damage 
the Plaintiff had ſuſtained by the Defendant's refuſal to ſupply him 
with a ſack of wheat, which had been demanded, at the price men- 
tioned in the agreement. The kde found a verdict for the Plain- 


tiff, damages 20 ſhillings. | 
A rule haviog been obtained calling on the Plaintiff to new 


cauſe why this verdict wn ee not be ſet alide, and a new trial be 


granted, 
Beſt Serjt. ſhewed cauſe. It was agreed bation the parties 


that the covenants of the old leafe in favour of the landlord ſhould - 


be excepted out of the new leaſe, and the evident reaſon why this 
was done was, that the landlord being about to quit the premiſes 
15 on which he then reſided, wiſhed to make the undertaking of the 

tenant perſonal to himſelf, and thereby ſecure to himſelf thoſe ad- 


vantages which would otherwiſe have paſſed to his aſſignee. From 


the terms of the agreement it appears indeed that ſome of the co- 
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venants were only to be performed while the Plaintiff reſided in 
his then dwelling-houſe ; but the ſtipulation reſpecting the wheat 
is not to be ſo reſtrained ; for the agreement is general that the 
Defendant ſhall ſupply the Plaintiff with ſo much wheat at ſo 
much per quarter, which implies this proviſion, vi. if the Plaintiff 
ſhall demand the ſame of the Defendant, which demand muſt he 
made at the Defendant's reſidence. Nor is there any: reaſon why 
the tenant ſhould be relieved from ſuch ſtipulation, for he of 
courſe has had a valuable confideration for it in the amount of his 
rent; and if the preſent Plaintiff cannot maintain this action the 
Defendant will be altogether diſcharged ; for whether the Plain- 
tiff or his aſſignee of the reverſion be entitled to the benefit of 
'the agreement, the action muſt be brought in the name of che 
Plaintiff. | 
Lens Serjt. contra was ſtopped by the Court. 
Lord ALvANLEY Ch. J. I cannot conſtrue this agreement in 
any other way than as referring to the relation of landlord and te- 
nant ſubſiſting between the parties, and that it was meant to con- 
tinue between the Plaintiff and Defendant only ſo long as that re- 
lation ſhould exiſt between them (a). 
aſſigns” being introduced throughout clearly ſhew that it could 
not be intended as a mere perſonal agreement. Indeed many of 


4a) But it-ſhould ſeem that if -the-Plain- 
tiff had parted with his intereſt in the lands 


demiſed to the Defendant, or even with his 


eſtate in the manſion-hovſe called Strict. 
lants, but bad continued to reſide in the 
latter ſo as to be capable of deriving a be- 
nefit- there from the performanee of the 
agreement, he might have maintained his 
action. For where a parſon covenanted 
with R. B. Who was tenant by the eurteſy 


to find a prieſt to perform divine ſervice- in 


the houſe of R. B. every Saturday in the 


year during the life of the ſaid R. B. and 


afterwards R. B. ſurrendered his eſtate to the 


reverſioner, and tock back a term for years, 


it was held that the covenant was nat ex- 
tin, and that R. B. migh: maintain an ac- 
tion for non-performance of the covenant, 


6 H. 4. 1. 1 Roll. Ab. Covenant O. pl. 1. 


fol. 522. 1 Bac. Ab. Covenant G. fo, 540. 
ed. 1736. 6 Vin. 4b. Covenant O. 80 
Where the covenant was to perform divine 
ſervice in the chapel of D. not deſcribing 


Avas belonging to the manor, it was held 


1 


ſcended upon the heir of the covenantee, 


the lords and their ſervants, and it was ad- 
1 — ; 
-mitted that the purchaſer of the manor 


| though not privy as heir ta the covenantee; 
| for ed covenant Went with the land, 


The words © heirs and 


that the heir of the covenantee might main- 
tain the action, though, in conſequence of 
meſne alienations, he was rot ſeiſed of the 
manor in his own right, bot in that of his 
wife, for the corenant being perſonal de- 


and not upon the purchaſer or the manor; 
but in that caſe it-ſeems alſo to have been 
holden that if the chapel had been deſcribed 
as 'belonging to the -manor, the heir after 
alienation could not meintain the action: 
nor even the alienee (adds Broke), as it 
ſhould ſeem, for he is not privy in blood, 
2 H. 4. 6 Bro. Abr. tit. Covenant, pl. 17. 
Fitx. Abr. tit. Covenant, pl. 13. But this 
latter poſition of Broke is contradicted by 
42 Ed. 3. 3. alſo abridzed by Broke, tit. 
Covenant, pi."5. There the covenant:was 
to chaunt. in the chapel of ſuch a manor for 


might maintain an action on the covenant, 


dhe 
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the covenants are ſuch as could not poſſibly be performed to any 
given aſſignee of the Plaintiff's living at any diſtance whatſoever 
from the demiſed premiſes, but only to ſuch aſſignee as ſhould 
ſacceed to the Plaintiff's dwelling-houſe at Strichlande, and ſtand 
in all reſpects in the ſame relation as the Plaintiff himſelf did at 
the time the agreement was entered into. It is obſervable alſo 
that theſe words © heirs and affigns” are uſed in the ſtipulation 
reſpecting the wheat as well as the other ſtipulations, and we mult 
give one uniform and entire conſtruction to the agreement, and 


not hold ſome parts of it to be perſonal and others not ſo. The 
parol evidence in this caſe cannot vary this conſtruction. I am 


therefore of opinion that we are bound to conſider the Defendant 
as having executed this agreement in the capacity of tenant to the 
perſon who ſhould continue to ſuſtain the character of landlord. 

HEATH J. I am of the fame opinion. In the firſt place, it 
appears to me that no parol evidence can be admitted unleſs there 
be a latent ambiguity in the agreement itſelf (a). It is contended, 
however, that the agreement itſelf is perſonal ; but many of the 
_ Ripulations in the agreement are clearly local, and not to be per- 
formed at a diſtance from the premiſes. The covenant to ſerve 
the Plaintiff's family, muſt mean his family in that place, and not 
whereſoever they may happen to relide, 


RookE J. Had this agreement been reverſed in its order, and 


the ſtipulations reſpecting the wheat been placed at the beginning, 
there might have been ſome ground for the Plaintiff's argument. 
But here the agreement begins with a proviſion that the Defendant 
ſhall bring coals to the Plaintiff's dwelling-houſe, and then goes 
on to ſtipulate that the Defeadant ſhall furniſh fuel and alſo wood 
for fencing his lands; then follow other proviſions reſpecting the 


Plaintiff's cattle, and then the ſtipulation to ſupply the Plaintiff - 


with as much wheat as he ſhould want in his family, Now the 
meaning of the term family muſt be his family reſiding upon the 
premiſes. Every agreement muſt receive its conſtruction from its 


own terms, without the introduction of any evidence dehors the 


agreement, unleſs there be ſome latent ambiguity. 
CAM BRE J. If there be any ambiguity reſpecting the ants 


cular articles mentioned in this agreement, we muſt look to the 


whole of the agreement in order to aſcertain the ſenſe of it. It is 


15 — 2 1 (a) Vide etiam Preſton v. Merceau, 2 Bl. 1249. 
s admitted 
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Now: 26th, 


Tf a demand- 


ant in a writ 


of right count 


upon the 
ſeiſin of his 
anceſtor 72 
dominico ſuo 
ut de feoao, 
omitting et 
de jure, it 
ſeems to be 
bad. 

If the de- 
mandant in 
deducing his 
title through 
a female, de- 
ſcribe her as 
ſiſter and heir 
of 7. S. and 
it appear 


upon the face 


of the count 
that F. S. 
leſt a ſon who 
ſurvived his 
aunt, it is 
fatal ; al- 
though It 
alſo appear 
that upon 
failure of 
iſſue of the 
ſon, the iſſue 


of the ſiſter of 


J. S. became 
his heirs. 


| Gem, as brother and heir of the ſaid Thomas Gamlyn, ſubject to 
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adrmitted that ſome of the articles can only relate to the ſituation 


of landlord and tenant; but it is concluded that the ſtipulation 


reſpecting the wheat is to be ſeparated from the reſt, and to 
be conſtrued as a perſonal agreement: but I find nothing in 
the language of the agreement which calls upon us to divide any 
part of it from the reſt. The heirs and aſſigns mentioned in the 
agreement muſt either mean the heirs and aſſigns who ſhould be 
entitled to the eſtate in leaſe to the Defendant, or the heirs and 


aſſigns who ſhould be entitled to the houſe in which the Plaintiff 
reſided: but in either of theſe caſes the preſent Plaintiff would be 


n ä maintaining his action. 
Rule abſolute. 


SLaps et Ux, Tenants v. DowlAxpD Demandant; in 
Falſe Judgment. 


RIT of falſe judgment directed to the Sheriff of Dor/etſhire, 
commanding him to go to the Court of the Manor and Fo- 

reſt Manor of Gillingbam, and there cauſe to be recorded a plaint 
between the Plaintiffs and the Defendant of a plea of land, where- 
in the Plaintiffs complained that falſe judgment had been given. 
The Sheriff returned that he had recorded the plaint and ſet out 


the proceedings, vis. a writ of right cloſe; and the count founded 


thereon, which was as follows: Thomas Dowland by Augustin 
John Mayhew his attorney, demands againſt William Slade and 
Elizabeth his wife, 18 acres of land, 18 acres of meadow, 18 acres 
of paſture, and 18 acres of furze and heath, with the appurten- 
ances: ſituate, lying and being in the tithing of Bourton, in the 
manor of Gillingbam, in the county of Dorſet, and within the juriſ- 
diction of this Court, and whereof he ſays that Thomas Gamlyn was 
ſeiſed in his demefne as of fee, according to the cuſtom of the 
manor aforeſaid in the time of peace, in the time of the Lord 


by George the ſecond, late King of Great Britain, Cc. and within 


ſixty years now laſt paſt by taking the eſplees thereof to the value, 
c. and died thereof ſeiſed, leaving one Elizabeth Hls wife him ſur- 
viving, and from the ſaid T; homas'Gamlyn the right to the ſaid tene- 
ments, with the appurtenances, deſcended and came to one William 


10 the 
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the eſtate of free bench of the ſaid Elizabeth therein, according to 
| the cuſtom of the manor aforeſaid, and from the ſame William 


Gamlyn the right to the ſaid tenements, with the appurtenances, 


ſubje& to the ſaid eſtate of the ſaid Elizabeth Gamlyn, deſcended 
and came to one Hannab Dowland, as eldeft couſin and heir of the 
ſaid William-Gamlyn, according to the cuſtom of the ſaid manor, 
that is to ſay, as eldeſt daughter and heir of Hannah Ball, who was 
the only ſiſter and heir of one other Thomas Gamlyn, who was the 


father as well of the ſaid firſt mentioned Thomas Gamlyr. as of the 
| faid William Gamlyn, which ſaid Elizabeth Gamiyn died in the life- 


time of the ſaid Hannab Dowland ; and from the ſaid Hannah 
Dowland the right to the aid tenements, with the appurtenances, 
deſcended and came to one Thomas Dowland, as ſon and heir of 


the ſaid Hannah Dowland ; and from the ſaid Thomas Dowland, 
the ſon and heir of the ſaid Hannah Dowland, the right to the ſaid 


| tenements, with the appurtenances, deſcended and came to the ſaid 
Thomas Dowland the now demandant, as ſon and heir of the ſaid 
| Thomas Dowwland, the ſon and heir of the ſaid Hannah Dowland, 
and that this is n right, he the ſaid Thomas Dowland the now 
demandant offers,” Vc. 

Several 3 followed at the prayer of the tenants, and 


then a general demurrer; after which other imparlances at the 


prayer of the demandant, and a joinder in demurrer. Then came 


A judgment for default of the tenant's appearance, that the premiſes | 


-demanded ſhould be taken into the hands of the lord of the ma- 


nor; and a ꝓrecept to the bailiff of the manor to take the ſame in- 
to the hands of the lord, and to make known the day of the cap- 
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tion at the next court, and ſummon the tenants to hear the judg- 


ment: at the next court the bailiff returned that the precept came 
to his bands too late for him to execute it before the next court; 


and therefore the ſame judgment was given, and precept awarded 


as before. At the next eourt the tenants again made default, and 


| the bailiff returned that he had taken the premiſes into the hands 
-of the lord, and hat be had ſummoned the tenants to hear the 


jadgment ; whereupon judgment was given that the Demandant 


ſhould recover his ſeifin of the tenements, with the appurtenances, 
againſt the tenants; and the demandant 'prayed a precept to the 


bailiff to. cauſe him to have his full ſeiſin thereof, which was grant- 


ed, and at the following court the bailiff returned that he had 


«cauſed the demandant to have full ſeiſin. Upon this record the 
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preſent Plaintiffs aſſigned errors thus : « And- hereupon the ſaid 


William Slade and Elia zabeth his wife ſay, that the record aforeſaid 


is vicious and in many reſpects defeQtive, and that falſe judgment 
8 given againſt them in the proceedings aforeſaid in many tu 


ſtances, that is to ſay, in this, that is to lay, that no ſeiſin of right 
of the premiſes in the ſaid count mentioned, is in the ſaid count 
alleged and averred in Thomas Gamlyn, who is therein alleged to 
have been laſt ſeiſed, and from whom the faid Thomas Dowland 


deduces his title, and that the right is in that count alleged to have 
deſcended to the ſeveral perſons therein named in ſucceſſion from 


the ſaid Thomas Gamlyn, who for any thing which appears in the 
ſaid count, had no right, and that the title is attempted to be de- 


duced to the ſaid Thomas Dowland from an anceſtor who is not 
alleged to have any right, but for any thing Which in the ſaid 


count appears might have been ſeiſed of wrong, and the right have 


* en in thoſe who had been ſeiſed of and held the fame premiſes 


ſince the death of the ſaid Thomas Gamlyn, and that the right is 
ſtated to defcend from one who no right had, and that the root 
of the ſaid Thomas Dowland's title is erroneouſly, imperfectly, 
and defectively alleged; and alſo in this, that ſuppoſing the ſaid 
Thomas Gamlyn the laſt ſeiſed to have bad any right, no right is 


deduced from the ſaid Thomas Gamlyn to the ſaid Thomas Dowland, 


inaſmuch as the ſaid Hannah Dowland' is in the ſaid count alleged 


to be the heir of the ſaid Milliam Gamlyn, and the right to the pre- 


miſes in the ſaid count mentioned to have deſcended to the faid Hau- 
nah Dowland as the heir of Hannah Ball, which ſaid Hannah Ball 


muſt therefore have died before the ſaid Milliam Gamlyn, or the 
= right have deſcended from the ſaid Milliam Gamlyn immediately to 


her the ſaid Hannah Dowland, and yet the ſaid Hannah Ball is 


in the ſaid count ſtated to have been the ſiſter and heir of Thomas | 


Gamlyn the father, who muſt therefore have died in the lifetime of 
the ſaid Hannah Ball, and to which faid Thomas Gamlyn the father, 
William Gamlyn | his ſon who ſurvived the faid: Hannah Ball muſt 


have been heir, and to which ſaid Thomas G Gamlyn the father Han- 
nab Ball never could have been heir, if it be true as is in the ſald 
count alleged, that the ſaid Hannah Dowland was heir to William 
Gamlyn at the time of his, death, and that the right deſcended 
immediately from him to her; and alſo in this, that no cuſtom of 


the ſaid manor is any where alleged, whereby it appears that eldeſt 
An, and eldeſt female aa are wich to be bare * 


— 
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Ad excluſively of their younger ſiſtere; and alſo in this, that 


judgment in the plea aforeſaid is given for the ſaid Thomas Do to- 


land againſt the ſaid William Slade and Elizabeth his wife, when 


by the law of the, land judgment in the plea aforeſaid ought to 


| law before the court on the proceedings, by the demurrer to the 
ſaid count and joinder thereto; and ſo the ſaid William Slade and 


have been given for the ſaid William Slade and Elizabeth his wife 


againſt the ſaid Thomas Dowland ; and alſo in this, that judgment 


is given in the plea aforeſaid without any regard to the matter of 


Elizabeth his wife ſay, that i in the ſaid court of the ſaid manor falſe 


: judgment, hath 3 in e inſtances been given Wia, dem upoR | 


eee 


Fad the faid g and bs others f in the ſaid ne appearing, 


wiſe may. be reſtored to every thing which they have loſt on OCCa- | 


3 may be reverſed, annulled, and utterly made void, as being falſe 


and erroneous. and that the faid William Slade and Elizabeth his 


ſion of the ſaid judgment, and that the ſaid Juſtices here may pro- 
ceed to the examination of the ſaid premiſes,” ? The Defendant 


joined i in error thus: And the ſaid Thomas Dowland. lays, that 


the judgment aforeſaid ought not to be reverſed, neither ought the 
faid William Slade and Elizabeth his wife to be reſtored to any 
thing which they may. haye loft thereby, becauſe he ſays that in 
the record aforeſaid there i is not any error, nor is any falſe judg- 


ment given in the faid court of the ſaid manor and foreſt manor, 


upon or in any of the proceedings aforeſaid; and this the ſaid 


Thomas Dowland i is ready to verify, and he prays: that the Court 


here may proceed to the examination of the premiſes aforeſaid, 
and that the Judgment aforeſaid may be 1 in all things athrmed, and 


adjudged good and ſufficient to remain in its full force,” 


The caſe was argued on the laſt day of laſt T; rinity Term; when 


Williams Serjt. for the Demandant was deſired by the Goat to 
begin. With reſpect to the firſt objection it is ſufficient to ſtats 
in the count that the party was ſeiſed in his demeſne as of fee, 
without adding the words „ and of right.” Every ſeiſin in fee 


| implies a right to that ſeiſin; and the court will not intend that 
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the party came to his eſtate by diſſeiſin. It is enough if it appear I 


that. the anceſtor of the demandant was actually ſeiſed in tes 
| imple, that being the only eſtate which can be recovered in 4 weſt 


of right, Fitz, N. B. 16. Dally v. King, 1 H. Bl. 1. Now in this 
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caſe the demandant Bas alleged that his anceſtor was ſeiſed in his 
10 1 155 demeſne 
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1801. demeſne as of fee; which is a more apt way of pleading in the caſe 
For of an eſtate in poſſeſſion than to fay, as of fee and right,” 


SLADR 
et Us. which rather applies to an eſtate in reverſion. Thus in Wroteſley 


V. 


 Dow.awn3 v. Aams, Plowd. 187. a. the eſtate in fee ſimple in poſſeſſion is 
in Falſe 
Judgment. deferibed in dominico fuo ut ue frodp, but the fee fimple expectant 
1 on an eſtate for years ut de ftodb et jure, fo. 187. ö., and this diſ- 
„„ tinction was approved by the Court, fo. 191. a. If however itbe 


contended that the ſeiſin in this caſe may have been obtained by 
wrong,” it may be anſweret that in ſome caſes ſuch a ſeiſin may be 
ſufficient to maintain a writ of right, as appears from Co. Litt, 280. 
5. 281. a.; and if there be any caſe i in which ſuch a ſeiſin will 
ſupport the action, it cannot be eſſential to. ſtate that the ſeiſin was 
of right. But independent of peneral reaſoning, this mode of 
pleading is Tupported by precedents. In Rafal. Entr. title Falſe 
Judgment, pl. 9. fo. 323. 5. ed. 1566. the count runs thus: E- 
mme dicunt quod i himet fuerunt zfeiſiti de meſuagiis terris & ' bradidtis 
cum prrtinentiis in dominico ſuo ut de feodo tempore paris tempore Do- 
mini Regit nunc capiendo, &c. In Rafal Ent. tit. Formedon in 
| Remainder (a), pl. 3. fo. 347. b. the words de jure are alſo omitted, 
and ſo in the bar to a count in a writ of right cloſe, Co. Entr. tit. 
Falſe Judgment, pl. 2. fo. 306. 5. adly, With reſpect to the re- 
pugnancy in deducing the title, the introduction of the word 
4 heir” in deſcribing Hannah Ball, muſt be taken to have no other 
effect chan to point out the relationſhip i in which ſhe ſtood to 
*Thomas'Gamlyn the father. It would not have been ſufficient to 
have deſcribed her as eldeſt ſiſter, ſince that deſeription would not 
have excluded the exiſtence of a brother. But the word“ heir” 
imports that the perſon to whom it is applied i is the perſon through 
whom the ſucceſſion to the eſtate is derived; and not that ſuch 
perſon ever ſtood in the ſituation to claim the eſtate herſelf as 
having ſurvived Thomas Gamlyn to whom ſhe is deſcribed : as heir. 
In Herner Pleader, tit. Formedon in Reverter, fo. 501. . ed. 16 57.1 
there i is a precedent to which the Tame objeQion would have ap- 
. plied. There Richard the demandant makes title to the land as 
the right heir of E. F. the donor thus: « and from the fame . 
and AH. (the donees), for that they died without heirs of their 
bodies begotten, Wo" "right reverted oy form, | Sc. to the ſame 
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4) There are ulſo FER prefers 14.338. 3. pl. 15, and 340. ö. pl. 16. where 
tCo. Ent. tit. Formeden, vis. fo, 328. 6. * = words d are altogether omitted. 
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Richard, who now demands as couſin and heir of the ſaid E. F. to 


wit, ſon of S. B., fon and heir of L. F., ſon and heir of W. V., 
brother and heir of the ſaid E. F. the donor, and which after the 
death, &c. Richard the demandant therefore was heir to the 
donor at the time of the death of the-donees without iſſue, and 
conſequently 8, B. L. F. and W. F. through whom he claimed, 


muſt all have been dead at that time. In this indeed there Is no 
repugnancy. But the plea ſhews that F. and A. the donees were 


the daughters of the donor: if therefore W. F. the donor's brother 
died before them, he could never have been heir to the donor. 
"This is preciſely the ſame objection as that which is now raiſed : 

and had it been conſidered of importance would probably have 
been taken advantage of in the former caſe. In the caſe of a li- 
neal deſcent it may be 1ncorre& to deſcribe a perſon as heir to an- 
other who ſurvived him; but in deſcribing a collateral deſcent, 


the word © heir” is uſed to ſhew that the anceſtor-to whom it is 
applied would, if living, have been heir to the perſon laſt ſeiſed. 


If however it ſhould be thought that the objection has any weight, 
yet as Hannah Dowland is properly deſcribed as couſin and heir of 
Milkam Gamlyn, and the fteps by which her title is deduced, are 
ſtated under a ſcilicet, the Court may reject the latter part as unne- 


S 
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SLADE 
et Us. 
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eeſſary (a), or conſider the word “ heir” as ſurpluſage. Indeed the 


proceedings in a Court of this deſcription are not to be canvaſſed 
with the ſame accuracy as the judgments of the Courts in We/tminſter 
Hall, as appears from 4/b v. Rogle andthe Dean and Chapter of Saint 
Paul's, 1 Vern. 367. Show. Par. Caf. 67. where a common reeo- 
very in a Court Baron was ſupported, though erroneous, not 
merely on the ground of its being a common aſſurance, but be- 


cauſe it was (ſuffered in a Court Baron. 


[The counſel for the Plaintiff intimated that he mould not inſiſt 


upon the third objection, and the Court obſerved that there was 
nothing 1 io ir. 


Lens Serjt. for the Plaintiff, Undoubtedly theſe aedian are 


very nice. But the Court muſt conſider them as if taken upon a 


ſpecial demurrer: for as there has been a general demurrer in the 


Court below to which the ſtatute reſpecting ſpecial demurrers does 
not extend, the aſſignments of errors Aan of falſe judg- 


(a) Ji it ſeems that i it would not have | manner he was AP See 1 /. my 5. 
been ſufficient to deſcribe the Demandant where this doctrine Was laid down in a "writ 
as couſin and heir, without ſhewing 1 in whkn ; L mordanceffer. 2 "40 
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ment are in the nature of ſpecial cauſes of demurrer. ft, It is 
not ſufficient in a writ of right for the demandant to ſet forth a 
ſeiſin only; he muſt ſhew that he has the mere right. The iſſue 
is not taken upon the ſeifin but upon the right; and unleſs an al- 
legation of the right be made no iſſue can be taken. The paſſages 
cited from #7/2herbert only ſhew under what circumſtances a writ 
of right may be maintained ; but do not point out what particu- 
lar allegations are neceſſary to be made in the count. So the caſe 
of Dally v. King only lays down that an allegation of an actual 
ſeiſin is neceſſary, but does not ſay whether or not that ſeiſin mult 
be alleged to be of right. With reſpect to the caſe of Mrotgſey v. 
Adams, though it was there ſaid to be correct to deſcribe a ſeiſin 
in reverſion “ as of fee and right,” yet it was not there holden that 
in a writ of right it would not be neceſſary to deſcribe a ſeiſin in 
poſſeſſion as © of right” alſo: that was not a caſe of a writ of 


right; and the diſtinction there taken was between a ſeiſin in de- 


meſie as of fee, and a ſeiſin as of fee and right, the former of which 
was thought rather to apply to a ſeiſin in poſſeſſion on account of 
the word © demeſne,” and the latter to a ſeiſin in reverſion. As 
to the paſſage in Co. Litt., though it be true that a ſeiſin com- 
mencing by diſſeiſin may in ſome caſes be ſufficient to maintain a 


writ of right, becauſe the tenant may be precluded from diſputing 


it, yet it by no means follows that ſuch a ſeiſin muſt not be al- 
leged in the count to be a ſeiſin of right. The entry in Raſeal, tit. 


Falſe Judgment, pl. 9. is indeed an authority in ſupport of this 
count; but in that caſe as the parties joined iſſue on the fact, the 


objection could not ariſe; ws which it may be obſerved, that 


| although the words * de jure” are omitted in the deſcription of the 


Real Actions, fo, 88. See che form of the 


ſeiſin, the demandant at the beginning of the count claims the eſtate 
« as his right and inheritance,” which i in this caſe the demandant 
has omitted to do. As to the other entries, cited from Raſtal, tit. 
Formedon, and Co. Entr. tit. Falſe Judgment, it roay be obſerved, that 
the former is no authority | in a writ of right, and that the omiſſion 
of the words © de jure” in the latter was not in the count but in the 


bar r Wich the mee en of the precedent, in Rajiat, tit, Fo le 


X 


** Ladeed 3 in 1 7 the „ genetal iu | ence ide non dedit, Ce. Entr, tie, = 
is not joined upon the mere right, as in a | den, pl. 5. 14. 16. fo. 322. 6. 329. 3. 341. 
writ of right, but upon the gift of the donor. | a. Raft. Entr. tit. Formedon, pl. 5. 14. 16. 


For the eſtate demanded and recovered in fo. 322. 6. 329, 6. 341. a. Rafal. Entr. 
Formedou is not the mere right, i. e. the fee | tit. Formedon in Remainder, pl. 1, 2. fo. 347» 


ſimple, but an eſtate tail. See Booth on tit, Reſeett in areas Pl. 3. fo. 349. 4. 


Judgment, 
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Fudgment, pl. 9. the entries will be found univerſally to have the 1801. 
words © de feodo et jure. To this effect are the entries in Rafal, tit. TO 


Droyt Cloſe, pl. 1. fo. 233, pl. 5. fo. 234. 6. ed. 1566, and another in © U. 


VV 


the ſame book, title Copybold, pl. 1. fo. 129. in which laſt caſe it Done; 
appears to have been thought neceſſary i in an action in the manor e 
court in the nature of a writ of right patent, for the copyholder to 
allege his ſeiſin in dominico ſuo ut de feodo et jure ad voluntatem 
domini ſecundum conſuetudinem, &c. adly, If there be any incon- 
ſiſtency in the ſtatement of the demandant's title, that part which 
creates the inconſiſtency, though under a videlicet, cannot be re- 
jected, for it is perfectly clear that in a writ of right all allegations 
of title are material allegations, for the title muſt be regularly ſet 
out, and proved as laid. Now if any thing appear upon the face 
of the title which could not by poſſibility be proved, the title be- 
comes defective: and in this caſe had the parties gone to trial, it 
would have been impoſſible to prove that Hannah Ball ever was 
the heir of Thomas Gamlyn. The demandant could not have re- 
| ſorted to any other mode of deriving: his title than that ſet forth 
upon the record, and by that it appears that Hannah Ball died be- 
fore William Gamlyn, who was the heir of Thomas Gamlyn. + 
Williams in reply inſiſted, that a writ of falſe judgment could not 
be conſidered in the nature of a ſpecial demurrer, but was to be 
compared to a writ of error on which nothing but defects in ſub- 
ſtance can be taken ad vantage of: and that one precedent in point 
was ſufficient to induce the Court in a cauſe of this ſort to Arpoct 
the ee Bren below. 
Nan rng 4 1 ado. 4 
On this FRO the opinion of the Cott was: Fr Ws; by N 
Lord ALVANLEY Ch. J. We are to decide whether any. fy BY 
errors aſſigned upon this record are fatal; for if any of them pre- 
vail judgment muſt be given for the tenant, The errors aſſigned 
are three in number. The iſt objection is, that it 1s not alleged 
that Thomas Gamlyn, from whom the demandint deduces his title, 
was ſeiſed in his demeſne as of fee and right. Upon this point we 
do not mean to decide the. caſe. | But thus far I will ſay, that the 
objeQion appears to me fatal, for all the precedents, with the ſingle 1 
exception of one cited by my brother Williams, contain the above 
mentioned allegation, It + was contended that the word & right” was 2 
unneceſſary, except where a reverſion is deſcribed, but that is not 4 n 
the caſe, for an eſtate in poſſeſſion. muſt be averred in the ſame ng 
manner as an eſtate i in reverſion, except that in the latter caſe, the 
( 1 Vords 
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| 40005 „in his demeſne” ' ſhould. be omitted. The Court however 


Say: JO intend to give judgment upon that point, being clearly of 
2 opinion that the ſecond objection is fatal. The ſecond objection 
TRACES vi is, that no right is deduced from Thomas Gamlyz to Thomas Dow. 
Jodgment. land the demandant, inaſmuch as Hannah Dowland' is alleged to 
be the heir of Wi lliam Gamiyn, and the right to have deſcended to 
the ſaid Hannab Dewland as the heir of Hannah Ball, which ſaid 
Hannab Ball muſt therefore have died before the ſaid William 
Gamlyn, or Hannab Dowland could not have been heir to William 
Gamlyn, or the right have deſcended from William Gamlyn imme- 
diately ta her, and yet Hannah Ball is ſtated to have been ſiſter 
and heir of Thomas Gamlyn the father, who muſt therefore have 
died in her lifetime, and to which Thomas Gamlyn the father, 
Milliam Gamlyn the fon,” who ſurvived Hannah Ball muſt have 
been Heir; and to which Thomas Gamlyn the father Hannah Ball 
never could: have been heir; if it be true as alleged that Han- 
nab Dotvland was heir to William Gamlyn at the time of his 
death, and that the right deſcended immediately from him to her. 
No doubt chere is a complete blunder in the mode of dedu- 
eing the title; and it is equally clear that if the title be not ac- 
cCurutely deduted through a ſeries of anceſtors properly de- 
fetibed; che demandant- muſt fail. Now we are of opinion that 
this being a real action though originating in a manor court, all 
theforms of proceeding muſt be as ſtrictly obſerved s if it had 
been à writ of rightterigigally dommeneed in this Court, and that 
the tenant has a right to avail himſelf of any inaccuracy which the 
demandant : may have committed in the courſe of the proceedings. 
The conſequence” is, that there muſt be judgment for the tenant, 
and thar che demandanvtake nothing by his writ. 
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Writ of entry Frey (Ferit. moved on the part of the vouchee, to amend the 
and ſubſe- Þ 
quent pro- 


writ.of entry and ſyblequent proceedings i in a recovery ſuffer- 8 


2 314 : 


5 ceedings in ed in Michgel Mas „Term, | 39, Geo. 3. by inſerting the words © and 


a recovery ne. . 
amended by DET of tithes whatſoever earl ariſing rowi 
ioferting the all and a 5 11 AIG ith | OITIVS1L-& N 4 18, bre ng, or 
words“ all 


and all anon tithes; chr yearly atiſing, fc. from and:out of the F on an aſffda- | 


$17 #44 * 4 1 1 197 a+ , 


vit ſetting out the vouchee's title to the N ſtating his intention to have paſſed all his in tereſt 


in the ps che word he aménts““ A deed 10 lead the: uſes,” 
23910 2 C 5 renewing 
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renewing from and out of the ſaid premiſes.” It appeared by the 1801. 
affidavit of the demandant that the grandfather of the vouchee by 
bis will, dated the 14th of Ofober 1785, gave and deviſed all and bs 
every his freehold manors, meſſuages, farms, lands, tenements, and | 
hereditaments, ſituate in the counties of Szfolk, Kent, Berks, or 
\elſewhere within the kingdom of Great Britain, thereinbefore un- 
deviſed, to the uſe of his grandſon J. P. Reeve and the heirs of 
his body; that the ſaid J. P. Reeve by bargain and ſale, dated the 
26th day of November 1798, for the purpoſe of making a tenant 
tothe præcipe, conveyed to J. Lloyd all that farm called Grayberry's | 
Farm, with the ſeveral cloſes, pieces, and parcels of arable, mea- 
dow, paſture, and wood land thereto belonging, containing, Ec, 
ſituate in the parifh of Eton Bridge, in the county of Kent, and 
all other the manors, meſſuages, lands, tenements, and heredita- 
ments of him the ſaid J. P. Reeve, and which were theretofore 
the eſtate and inheritance of J. Plumſied, late of, Ec. ſituate in the 
ſeveral pariſhes thereinbefore mentioned, together with all rights, 
privileges, advantages, hereditaments, and appurtenances belong 
ing or appertaining or to or with the ſame then or at any time 
theretofore held, uſed, occupied, poſſeſſed, or enjoyed, or accepted, 
reputed, deemed, taken, or known as part, parcel, or member 
thereof, or as belonging thereunto reſpectively and all the eſtate, 
night, title, intereſt, uſe, truſt, polleflion, property, claim, and de- 
mand whatſoever of him the ſaid F. P. Reeve, of, in, to, or out 
of the premiſes, to hold to the ſaid J. Lloyd, his heirs and aſſigns, 
for the purpoſe of enabling him to ſuffer a recovery to enure to | 
the uſe of the ſaid 5 8 Reeve, his heirs" and aſſigns; that a re- | 
covery was accordingly ſuffered of lands in Eton Bridge, but that 
in the ſaid recovery no mention was made of tithes, the demand- 
ant, who was concerned as attorney for J. P. Reeve the vouchee, 
not being appriſed that the ſaid F. P. Reeve was entitled to the 
tithes of the eſtate, but that he had fince-diſcovered that J. Plum- 
led was ſeiſed of the tithes of the eſtate, and that the ſame paſſed 
by his will to the ſaid J F Reeve the vouchee. The affidavit 
further ſtated-that i it was the intention of the ſaid F. P. Reeve and 
of the demandant, chat the ſaid bargain and ſale and recovery 
ſhould. compriſe all the eſtate and intereſt of the ſaid F. P. Reeve, 
ia the pariſn of Eton Bridge, which had paſſed to him 0 by the will 
of the aid 1 55 Flumſted the teltator. e e e, 19> 
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Reeve,” 


CASES IN MICKAELMAS' TERM 4 


2015 Serjt; relied on a eaſe of Mubante v. Jolliſe, decided in 
the Court of Pleas at Durham, 23d July 1772, with the concur- 
rence of the late Mr. OM es "RO" Mr. 1 er wind 


were confulted upon it (a). Min ant || 


- The Court,” after ſome belton on we! {pu of IE aue 
N allowed the _ 57 5 
Das en yo eolBnaty eil To 1 05 


a ye evidgie a note of telle. ; or deabery of Cbeſter le Street, wich the ap- 

2 v, Jolliffe.. In, the Courrof} Pleas " purtenances, Sc. ; (deſcribing _ the premiſes 
at Durban. 3 aces tha in the ſame words as uſed in the ſettle. 

On the auth bf January 1504 Ralbh 12% ment), and all other his lands, tene ments, 
worth Eſꝗ. by his will deviſed to. his ſon | coal- -mines, tultes, and Hereditaments what 
Jobi Hedevorth 'Efq. and bis Heirs, all bis boever, to A. B. as tenant to the precipe for 
manor of Cheler deanery, with the appar-" - ſuffering a recovery to the vſ6 6f Himſelf in 
tenances, and Aphig meſſrages, Jandg, ande fee. Toe: retovery was. ſuffered, on the 2d 
herediraments whatſoever in the county. of | Oober, 1 20 60. . of the manor or deanery 


Dar bam, and alf other HE real eltates.* On a of Chefter be Street, with its members and ap- 


0 the zyib od 291h Azgaft 1714, by deaſe purtenances, 30 meſſunges, 120 coitages, 1 
and releaſe (on the marriage of Jobe hn Had. * dovehouſe, 10 gardens, 1300 acres of land, 
abort with Suſanna $97 pbia Pelſant) be cn. 1400 acres of meadow, 1300 acres of paſ- 


veyed to truſtees all that the manor of Ibrd- tute, 20 fkcres of wood, 200 fees of furze 
ſhip, or deanery of Chefter le Street, wigh the and heath, 400 acres of moor, and alſo 
appurtenances, and divers lands, Se. (8s mines of coal and common of paſture : for all 
deſcribed), and alf other the wettuages, N cattle, with the appurtenances in the pariſh 
Jahdsy tegements, and-byreditamen;s hate" of Cheer in the Sire. On the 3th De. 
ſoever of him the ſaid John Hedworth in | cember 1746 John Hedworth by his will de- 
Chiftte l Strett, or elfewhtretin the county | Tis: to Str Bikavt Hilton and Sir Ralph 
of Durham,” 'wherein he had any eftate of | Milbanle, and their heirs, all that his deane- 


freehold or inheritance, togenher with all ry, prebend, rectory, and vicarage of the, 


Eereditements, rights, members, and z appur- 4 collegiate church and parich of Cheſter in 


whaaces, 1 the laid oma; berech, or | {be Street, and the manor | and ropalries 


therevith, or 1 as part e . 5 ant oy 
blog, and othe his me mages, Fear 
cepting tithes and mite), to the uſe of 2 hereditament', in truſt as to one moiety 


himſelf and, his hears until the marriage, thereof for his daughter Eleanor, Lady Hil- 

then to himſelf for.life, eu to the belt. ten (mother of 'Mrs. Jollfe), and the heirs 
ard other ſons of the marriage in tail Ni, of her body; and 38 10 the other woiety for 
remaindet to hithſelf/ andthe beirs als of his daughter 2 {the mother of Lady 
his body, remainder to the duvghter s of the ' Mithanke), add the heirs of ber body, with 
maria e in tail, remaiader to his own 3jght, remeinders ta the heirs of bis boch. The, 
heirs. "There was! ie of this marriage + ; teſtator gave his copy bold eſtates upon the 


; one daughter only; lenor, married to Sir like truſts, and in his deviſe thereof directed 


Richard Hilton, and mother of Mrs. Tellige., chat if his daughter . 14 7 Hilton ſhould 
The ſaid John, Hedworth {previouſly to 5A make any other claim upon them than, on- 
marriage with a ſecond'wiſe, the mother of | der his will, every deviſe in her favour con- 


| Lady Milbanke); being tenant in tail under { tained therein mold be v0id;''On the 26th 


the above ſoulement, barred the limitations and 27th Fane L754» Sir Richard and Lady 
to the daughters of dhe firſt marriage, by | Hilton conveyed all that moĩety and all other 
xerovery ſuffered, in conſequence- of x leaſe | the part and ſhare of Lady Hiden of and 
and releaſe, dated the 4th and gch September in the manor or deusery of Cheſter la Street, 
1724, whereby he granted, bargained, ſold, with the appurtenances, and tbe advowſon, 


and releaſed all that the manor or er lardthip,, | donation, and right of mag + pe of, in, 


J cw . 
8 2 e and 
\. 3 1 
* : : , I % 
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and to the church, curacy, or donative of 
Cheſter aforeſaid, and of all thoſe farmholds, 
tithes, &c. late of the ſaid Jobn Hedworth, 
kee. to a tenant to the precipe for ſuffering. 
a recovery, to the uſes therein mentioned. 
The recovery then ſuffered was of a moiety 
of the manor or deanery of Chefeer, Sc. and 
alſo of all and all manner of tithes, 692, | 
and alſo of the ad vowſon, donation, and 
right of preſentation of, in, and to the 
church of Chefter in the Street. Sir Ralph 
and Lady Milbantt afterwards taffered a re- 
covery of the other moiety by the ſame de- 


3 


On the 3 ift of March 1772 Mr. Toll: 
| Lady Hilton in 1754, was atſo relied upon 


abies the alternate right of preſenta- 
tion derived through Lady Milbante, a rule 
was obtained in the Court of Pleas at Dur- 
ham, on behalf of Sir R. Mjlbarke and his 


eldeſt ſon by Elizabeth his wife deceaſed, | 


calling on Mr. Fo/l; N and Eltaner his wife 
to ſhew cauſe why the writ of entry of the 
recovery ſuffered by John Hedworth, 2d 


October, 14 Geo, 1. ſhould net be amended |. 


by inſerting the words, (ac etiam advoca - 
tionem, preſentationtm, dinationem „ nomina- 
_ ticnem, liberam diſpoſitionem et jus patronatus 

ecclefiee de Cheſter le Street, ac ctiam adwo- 
cationem, preſentationem, donationem, Ii beram 
| diſpofitionem et jus patronatus de euratione de 
Cheſter le Street,” next after the words 
| quadragint. acras more ; and why the writ 
of ſeifin and the record of the recovery, and 
exemplification thereof, and all entries and 
proceedings relating to the ſame recovery, 


ſhould not alſa be amended accordingly- 


On the part of Mr. and Mrs. Jollige it 
was inſiſted, that by the ſettlement of the 
27th and 28th of Augu 1714, the euraey 
of Chaſler le Street paſſed under the general 


word hereditaments, and was properly ſettled | 
to uſes, and remained ſo ſettled, there being | 
no worde in the recovery proper for, a reco+ |. 
| very to | paſs, the nomination to, De garages i 3 


_ OR 


8 


* 


4 


| conſequently that Mrs. Folliffe, as heir of 


the body of John Hedworrh by Suſanna So- 


| p5:a his firſt wife, was ſolely entitled to the 


nomination. The amendment to the re- 
| Covery therefore was oppoſed as e 
the right of Mrs, Jollift, 

On the part of Sir Ralph Milbante and 
his ſon it was urged, that it appeared from 
the whole caſe, and particularly from the 
deviſes in the will of John Hedauorth of the 
| 15th of December 1746, that it was bis in- 
tention by the ſettlement of 4th and gth 
September 1724, and the recovery ſuffered 
thereupon, to include the advowſon ; and 
the recovery ſuffered by Sir Richard and 


to ſhew that they did not configer them- 
ſelves entitled to more than a moiety of the 
advowſon. It was therefore contended that 
as the intention of John Hedworth to include 
the advowſoy appeared, if the recovery did 
not contain proper words to Ace fuch 


intention it was amendable. 


— 


The matter having been argued. before 
the Juſtices of the Court of Pleas on the 
16th April 1772, it was referred to Mr. Juſ- 
tice Gould and Mr. Juſtice Willes, the tem- 
poral chancellor of the county palatine of 
Durban, and both of them Juſtices of the 


* 


Court, ſor their opinion thereopon, who | 


were deſired to appoint the parties to attend 
| them by their counſel, if they thought pro- 


per, in order to have the ſaid mziter of las 
fully argued before them; and the ſaid. 


Juſtices were requeſted to certify their opi: 
nion to the ſaid Court. 


We are of opinion that the recovery 


| ought to be amended by inſerting the words 
ia the manner prayed by the motion. H. 


feaſts Ks Mills. Serjeauts Iun, Tune 20, 


1772.” 
counſel on both ſides, the Court of Pleas' 


made the rule for the amendment abſolute, 


The certificate was as follows. 4 


On ihe 23d of June 17725 after hearing | 
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ground of 
_ fraudulent 
-preference. 


Nov. 25th. 


Tf a debtor at 


the inſtance 
of his credi- 


tor give 
go out of 
is ſhop in 


art payment 
bf a bond not 


then due, and 


ſhortly after- 
wards be- 


come bank- 
-rupt, the 


mere cireum - 
ſtance of the 


bond not be- 


ing due will 
not alone 
vitiate the 
part pay- 
ment on the 


CASES IN MICHAELMAS TERM 


HaxTSHonn and Another, Aſſignees of Waiour, a 
| Ant e v. Maar SLODDEN. 


Proven for o The ey was tried at the laft Summer 
= Afﬀizes for Kent, before Lord Kenyon, and a verdi& found 
for the Plaintiffs for go7., with liberty to the Defendant to move 


to have a nonfuit entered, if the Court ſhould think him entitled to 


do ſo under the following eircumſtances. The bankrupt being in- 


debted to the Defendant in 1507. for which he had given his pro- 


miſſory note, was applied to by her on the 1oth of September 1800 
for a further ſecurity, upon which he gave her a bond for pay- 


ment of the debt with intereſt i in ſix months. After this, hearing 


that the bankrupt was in failing circumſtances, the Defendant on 
the 29th of November in the ame year deſired the bankrupt to let 


ber have ſome of the goods: out of his hop, which Was a ſhop for 
the ſale of carthen ware, and full of goods, in payment of her debt. 


The bankrupt having agreed to this, a perſon on behalf of the De- 


fendant went to the bankrupt? s houſe about 30 clock i in the afternoon 
of the fame day, and began packing up and ſending away to the De- 


fendant's a conſiderable quantity of Staffordſhire ware, The packing 


| up laſted 1 till after it was dark, and ſome of the goods were re- 


moved in the dark, but no privacy in the tranſaction was attempt- 


ed. The bankrupt made out a bill of parcels to the Defendant, 


in which he charged the goods at gol, which was more than their 
value, and an indorſement was made upon the bond for the receipt 


of 90l. in part payment of the debt. The quantity of Staffordſpire 
ware removed was .confiderably more than the Defendant could 


have any uſe for in her family, and ſhe was not in trade. On the 
5th or 6th of December following, the bankrupt was arreſted, and 
on the geh, while in priſon, exeouted an aſſignment of all his ef- 


fſects, which conſtituted the ad of bankruptcy. It being contended 
that this was a fraudulent preference on the part of the bankrupt, 


becauſe the bond was not due at the time the goods were required 
by the Defendant and delivered to her, Lord Kenyon adviſed the 
Jury to find a verdict for the Plaintiffs for 90 l. the amount of the 
charge in 2 the bill of parcels, in order that the Point might be 
8 | : _ pong 
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d before the Court, and no further expence be incurred, if 
they ſhould think ſuch a verdidt could be maintained in law. 


583 


1801, 
— — 
HAT HORN 


Accordingly a rule 2½ for entering a nonſuit having been ob- 4 1 


** 


tained on a former day, 
Beſt and Praed Serjts. now ſhewed cauſe. If the transfer of 
the property in queſtion was made in contemplation of an act of 
bankruptcy, it was clearly void. Now the nature and quantity of 
the goods, as well as the time and manner of removal, equally 
ſhew that the tranſaction was not in the ordinary courſe of trade; 
and indeed the demand of the goods was founded on a knowledge 
that the bankrupt was in failing circumſtances. It cannot he ſaid 
that the transfer was made under any threat or fear of legal pro- 
ceſs, ſince the Defendant was not in a ſituation to threaten the 
bankrupt, the original debt being extinguiſhed by the bond, and 


the bond itſelf not being due. The tranſaction therefore muſt be 


taken to be a voluntary transfer in contemplation of bankruptcy, 
for the purpoſe of giving the Defendant a preference over the 
other creditors. In Alderſon v. Temple, 4 Burr. 2239. Lord 
Mansfield conſiders the queſtion, whether a transfer made upon 
the eve of a bankruptcy be void or not, as depending on this, Whe- 
ther it be done in the ordinary courſe of buſineſs? And in Ruft 
v. Cooper, Cowp. 633. Lord Mansfield ſays, where a ſale of goods 
is fraudulent, and done with no other view whatſoever but to de- 


18 


feat the equality of the bankrupt laws, it is void on account of 


ſuch intended fraud; and he alſo relied on the circumſtance that 
the Defendant in that caſe never bought or dealt in the kind of 
goods transferred. The caſe of Smith v. Payne, 6 Term Rep. 152. 
is no authority in the preſent caſe, becauſe there the Jury expreſsly 
niegatived any fraudulent preference, whereas here the queſtion of 
fraud is left open for the Court to decide. Beſides, in that caſe 
the debt was due (a) at the time when the goods were delivered to 
the kredit. | 
Shepherd Serjt. in ſupport of the rule. The only queſtion is, 
Whether the circumſtance of the bond not being actually due at 
the time when the goods were delivered, will make that delivery 
void, which would clearly have been good had the bond been 


(a) Indeed in Singletin and Others, 4/- | E1don partly diſtinguiſhed the caſe from that 
 fognees of Howell v. Butler, ante, p. 283. of Smith v. Payne, by obſerving that in the 


where payment of a note was defeated on 
the ground of fraudulent preference, Lord | actually due.” og 


Vol. II. 3 . | 5 „ | OVer- 
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1801, 
Haas /uturo.; and if the obligor, upon application from the obligee, pay 


and Another 
. 
:SLODDEN. 


CASES IN MICHAEL AS. TERM 
| over-due? A bond' 18 kin in prafenti, though folvendum in 


the debt before the day of payment expreſſed in the bond, there 
can be no ground to impute fraud. The caſe of Thompſon v. Free 
man, 1 Term. Rep. 15 5. is deciſive of this point. For there the 
Defendant having joined with the bankrupt in two bonds, the 
latter before the bonds became due, or the Defendant had been 
damnified, ſent for the Defendant in conſequence of a letter inti- 


mating his failing ſituation (which letter he by miſtake conceived 


to have come from the Defendant's agents), and propoſed to him 
to take out his debt in goods; ; to which the Defendant acceded, 


and a warrant of attorney was given, upon which the goods were 


taken; and the Defendant was held to be entitled to retain the 


goods. 

Lord ALVANLEY Ch. 1. The caſe of 7, Thomſon v. xt has 
ſatisfied the only doubt which 1 entertained, The impreſſion of 
the caſe upon my mind was favourable to the Defendant, and 1 
-only wiſhed for an authority to ſanction my opinion: ſuch an 


authority has now been produced, for the cafe of 7 hompſon v. Free- 


man, as far as principle is concerned, is deciſive of the preſent, 
In this cafe a debt was Bond ide due from he baokwany to the De- 
fendant upon a promiſſory note; and the latter finding that the 


former was in failing circumſtances, applied for a better ſecurity, 


and received a bond, with a condition that it ſhould be void on 
payment of the debt in fix months. Though it be clear in point 
of law that this bond extinguiſhed the debt, and that it did not 


give any new right of action until after the lapſe of ſix months; 
yet the parties probably knew nothing of all this; and for any 
thing that appears they may have ſuppoſed that the Defendant had 
the ſame right to enforce the bond by action which ſhe had be- 


fore to enforce the debt. Soon after the Defendant began to 


* 


ſuſpect that the bankrupt's circumſtances were growing worſe; 
upon which ſhe demanded a further ſecurity for her debt, namely, 
.a delivery of goods, which demand was accordingly complied 


with. It is admitted that a trader cannot in contemplation: of 
bankruptey diſpoſe of his goods of his own accord without appli- 


cation on the part of his creditor, But it is not ſufficient to avoid 
the delivery of goods by a trader that ſuch delivery be made vo- 
Juntarily on his part, and that an act of bankruptcy enſues; it 
muſt alſo appear that he had the act of BADETUPLET, in 3 

5 t tion 


"> Af 


8 
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tion at the time of the delivery. Nor has it ever been held that 
if a creditor preſs for payment of his debt, and thereby obtain 
goods, that the intention of the bankrupt ſhall be called in aid to 
ſet aſide the transfer. If the goods be delivered through the 
urgency of the demand, or the fear of proſecution, whatever may 
have been in the contemplation of the bankrupt, this will not 
vitiate the proceeding. The caſe which has been cited: directly 
applies. Mr. Juſtice Buller there left it to the Jury to conſider, 
9 whether the means which the bankrupt put into the Defendant's 
hands to pay himſelf were fraudulent or not; for if ſhe had exe- 
cuted the warrant of attorney from neren in order to ſave her- 
ſelf, though perhaps acting by miſtake, or under a falfe apprehen- 
ſion that the Plaintiff was taking due means to enforce his de- 
mand upon her, it was certainly a legal act; but if ſhe had acted 


with a view to favour the Defendant, al give him an unjuſt 


preference, it was void.“ From the report of Lord Kenyon we 
are certainly not to conſider this as a caſe of fraud, except ſo far as 


fraud is to be inferred from the circumſtance of the bond not being 


due. The cafes of Alderſon v. Temple, and Harman v. Fiſher, 
proceeded on the ground of the transfer of property not being 
completed ; and therefore do not apply to this caſe; ; but it has 
been eſtabliſhed by ſubſequent deciſions, that it is competent to a 
creditor to preſs his debtor for a further ſecurity at any time pre- 


vious to the bankruptcy ; and if a ſecurity be bond fide given under 


the impreſſion of an obligation, and not ſpringing from the vo- 


luntary act of the bankrupt, ſuch ſecurity is good. And the caſe 


of Thompſon v. Freeman completely ſatisfies me, that the circum- 
ſtance of the bond not being enforceable by immediate arreſt 
makes no difference. Here the Defendant demanded a further 
ſecurity for the debt previous to any act of bankruptcy; and we 


_ are not to preſume that the delivery Was voluntary on the part of 
the bankrupt, ſince we muſt underſtand from the report of OY 


noble and learned Judge, that if it had not been for the queſtion of 
law reſpecting the bond not being actually dur, the Jury would 

have found a pies for the Defendant. - | 
HE ATH J. I am of the ſame opinion. It appears to me that 
there is not ang no fraud found in this caſe, but no ground from 
which the Jury could have interred fraud. A bankrupt has the 
- diſpoſition of his property till the moment when he commits an 
2a& of bankruptcy.; and unleſs he diſpoſe of it in Fraudem legis, 
11 his 
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CASES IN MICHAELMAS TERM 
his transfer will be good. Fraud indeed changes the complexion 
of things both in civil and criminal caſes. Thus if thieves under 
pretence of legal proceſs perſuade thoſe within the houſe to open 
the door, and then ruſh in and rob the houſe, it is nevertheleſs 
burglary, for the law will ſupply the breaking, becauſe the device 
by which they entered was in fraudem legis. But it is not ſufficient 
to impeach a payment that the debtor voluntarily pay his creditor, 
unleſs at the time he ſo pay him he has an act of bankruptcy in 
contemplation, If a father advance portions to his children, ſuch 
advance 1s voluntary, but not fraudulent, unleſs 1 in contemplation 


wu Þ 


of bankruptcy. 3 | 
Rook E J. I entirely concur in opinion with the reſt of the 


Court in thinking that a nonſuit cougar” to be entered. , There may 


perhaps be ſome circumſtances i in the report leading to a ſuſpicion 
of fraud; but J have no doubt that if the whole caſe had been 


left to the jury, a verdict would have been found for the Defendant, 


and the imputation of fraud would have been negatived; for Lord 


Kenyon adviſed the Jury to find a verdict for the Plaintiff, merely 
for the purpoſe of bringing the queſtion of law before this Court. 
x © he queſtion, excluſive of fraud, is this, Whether the Court muſt 
neceſſarily imply this tranſaction to be illegal from the ſingle 


circumſtance of the bond not being due? It is true, that by giving 
the bond, the nature of the debt was changed, and the payment 


of it could not have been enforced at the time when theſe goods 


were given. But I do not hold that every bond fide payment of a 
debt, to which the party could not be abſolutely compelled, is 
neceſſarily a fraud upon the bankrupt laws. Though the pay- 


ment be ſo far voluntary that it could not have been enforced, yet 


it is not therefore void, unleſs made collufively between the parties 
in contemplation of bankruptcy. In the preſent inſtance the pay- 


ment was by way of anticipation of a debt not then actually en- 


forceable. Now the caſe of Tbompſon v. Freeman is in point to 
ſhew, that ſuch a payment may be good if made at the requeſt 


of the creditor. There is alſo a caſe of Haſſel v. Simpſon, Co. B. IL. 


85. (a) in which Lord Mansfield ſeems to hold the ſame doctrine. 
The bankrupt there having conveyed to the Defendant (who had 
become ſurety for him in a bond which the Defendant was not 


called. upon to pay till | after the * a 2 eſtate and 


0% Fourth Edition, 
| all 


% 
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all his ſtock in trade, and perſonal eſtate, Lord Mansfield fays, 1801. 
% if he had conveyed only the copyhold, and that at the requeſt 83 
ef the ſurety, it would have been good.“ This caſe appears to me and 9 88 | 
ſtrongly to corroborate that of Thompſon v. Freeman, On general St0p»en. | | 
principles likewiſe a trader has as much right to pay his debts be- | 
fore they. become aQually due as any-other perſon ; and the cre- | 
ditor is not to loſe the benefit of ſuch payment becauſe a bank- | 
ruptey enſues, unleſs it be made with a view to-defeat the policy 
-of the bankrupt laws. | 
CHAMBRE J. The payment of a debt before it is recoverable 
may be a material circumſtance from whence a Jury may infer, 
together with other circumſtances, that ſuch payment was fraudulent. | | 
The rule appears to me to be this. Any payment made by - 4 
trader before an act of bankruptcy, and in contemplation of ſuch | 
act, and with a view on his part to give a preference to a particu- | 
lar creditor, is void. This doctrine indeed is new, and has been 
introduced within our own memory]; but affords a good rule, be- 
cauſe founded in equity. In this caſe however the queſtion is, 
Whether the circumſtance of the debt not being payable.is of itſelf, 
and in point of law, ſufficient to avoid the payment altogether as 
| fraudulent? I cannot think that it is. It is perfealy-clear that the 
Defendant in this caſe ſought for payment of her debt, becauſe 
| ſhe was apprehenſive of a bankruptcy; ; Judging from appearances, 


. 
i - ſhe thought her debtor in bad circumſtances, and therefore uſed 
1 
5 


due diligence to obtain payment of her debt, as any fair creditor 
might have done. But we.cannot ſay that the ſingle circumſtance 


0 of the bond not being payable at the time is ſufficient to make the 
t payment fraudulent. perhaps it might have been as well if the 
8 . whole queſtion had been left to the Jury; but J underſtand from 
4 the report, that if this point had not occurred, the verdict muſt. 
8 have been for the Defendant; and indeed I think it ought to be 
4 for the Defendant notwithſtanding this point. Great -ſtreſs has 
+ MM —been laid on the late delivery of the goods, but although that cir- 


cumſtance ſhews that the ' Defendant was under apprehenſion, it 
does not prove fraud; for it appears that the perſons who removed 


4 the goods began early, and we can only infer thereſore that they 
0 were unwilling to leave the work unfiniſhed. Indeed, if a fraudu- 
A lent preference had been intended, the bankrupt would have paid 


off the whole debt, for the ſhop was full of goods, and thoſe-re- 
moved by the Defendant conſtituted only a {mall part of the ſtock, 
ll Vor. K 5 7M | Beſides 
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Now. 27th. 


If the Plain- 


tiff in an ac- 
tion of aſſault 
having reco- 
vered only 20 
ſhillings da- 
mages, 
whereby he 
is entitled to 
no more than 
20 ſhillings 
coſts, bring an 
action on the 
judgment, 
and obtain- 
ing Judgment 


that action 
enter it up 
for debt and 
coſts, the 
Court on 
affidavit of 
the Defen- 
dant being 
reſident in 
the city of 
London, and 
liable to be 
| ſummoned to 
the Court of 
Requeſts, 
will, under 
the 39 and 
40 Geo. 3. 
Wo 104.5 let 
aſide the | 
judgment as 
io the colts, 


CASES IN MICHAELMAS TERM 
Beſides the bankrupt made a very good bargain, for in making out 
his bill of parcels he charged the Defendant a higher price than 
the poods were worth. It is true that the Defendant could not 


have put the bond in ſuit at that time, but ſtill ſhe might have in- 


Jured the bankrupt's credit by being clamorous for her debt, and 
perhaps have prevented him from continuing his trade. It appears 
to me therefore that if the caſe had been left entirely to the Jury, 
the weight of evidence was ſo much in the Defendant's favour, 


that they muſt have found for her; for I do not perceive any cir- 


cumſtance from which fraud can be inferred. Conſidering indeed 
that the payment of the bond at a time when it was not capable 
of being enforced by action was the only point reſerved, I think a 
nonfuit ought to be entered. | 
Rule abſolute. 


Foorr 1 Coakz. 


T*. was an application to ſet aſide the judgment entered up in 

this caſe as to the coſts. The circumſtances under which 
the application was made were as follow. In Hilary Term laſt the 
Plaintiff commenced an action of aſſault in this Court againſt the 


Defendant, and at the Guildball Sittings after that Term obtained 


a verdict for 20 ſhillings, whereby he became entitled to no more 
coſts than damages. The Plaintiff then brought an action of debt 
upon the Judgment, upon which the Defendant's attorney tender- 


ed to the Plaintiff's attorney his 40 ſhillings, and gave him notice 
by default ia 


that if he took a judgment by default and entered it up for coſts, 
the Court would be moved to ſet that judgment aſide as to the 
coſts. This tender was refuſed, and Judgment being ſuffered to 
go by default, was ſigned by the Plaintiff's attorney for debt and 
coſts in Trinity Term laſt, and an execution iſſued thereon in the 
vacation following. To found this application there was an affi- 
davit on the part of the Defendant, ſtating that he was an inhabi- 


tant and reſident in the city of London, and liable to be ſummoned 
to the Court of Requeſts in that city, and that the debt ſued for 


and recovered by the Plaintiff amounted to no more than 40 ſhil- 


H 
A rule ui had e obtained on a former diy; at which time 
the Court were e referred to the 39 and 40 Geo. 3. c. Toy repeal- 


14 ing 
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ing ſo nch of the ſtatutes of Jac. 1. c. 15. and 14 Geo. 2. c. 10. 


as ed the juriſdiction of the Court of Requeſts to 40 ſhillings, 


and extending that juriſdiction to 5/, The 12th ſection of the 
act enacts, © that if any action or ſuic ſhall be commenced in any 
-other court than the ſaid Court of Requeſts for any debt not ex- 
ceeding the ſum of 54. and recoverable by virtue of the ſtatutes of 
Jac. I. and Geo. 2. and of this act or any of them, in the ſaid 
Court of Requeſts, then and in every ſuch caſe the Plaintiff or 
Plaintiffs in ſuch action or ſuit ſhall not by reaſon of a verdict for 


him, her, or them, or otherwiſe, have or be entitled to any coſts 


whatſoever.” 
Beft Serjt. now amt cauſe, and relied in the firſt place on an 
_ affidavit, ſtating, that when a plea was demanded of the Defendant's 
attorney, the anſwer given was, that the Plaintiff might take a 
judgment if he pleaſed: 2dly, He inſiſted that the application was 
made too late, for that the Plaintiff ſigned his judgment in Trinity 
Term laſt, at which time the Defendant ought to have applied to 
the Court, and not have ſuffered the Plaintiff to take out execution 
before he made any complaint (a) : 3dly, He argued, that as this 
was the caſe of a judgment by default, the Court would not attend 
to the application, and cited Brampton v. Crabb, 1 Str. 46.: and, 
Athly, That the words of the 39 and 40 Geo. 3. being, © by reaſon 
of a verdi& or otherwiſe,” this cafe d1d not fall within the provi- 
ſion, being a judgment by default. 
Shepherd Serjt. in ſupport of the rule obſerved, that even ſup- 


poking the Defendant to be late in bis application, ſtill that objec- | 


tion could not apply to a caſe like the preſent, where the ground 
of the application was, that the judgment for the coſts was void, 
the Plaintiff being deprived of coſts by the proviſiens of 39 and 40 


Geo. 3- ; but he contended that the application was made as early 


28 poſſible, the execution having only been taken out 1n the Vaca- 


tion (till which time the Defendant had no reaſon to ſuppoſe the | 


Plaintiff would attempt to enforce a judgment contrary to law) and 


the Court being moved early in this Term. He alſo contended, that 
under the words“ by verdict or otherwiſe,” a judgment by default 


was clearly included, unleſs the words or otherwiſe,“ were to be 
deemed altogether inoperative. 


(a) But the judgment in this caſe being | win v. Parry, 4 Term Rep. $99; Huſſey . 
aenelive, not irregular, the lateneſs of the] Wilen, 5 Term Rep. 254. 
application could not cure the defect. Good- LETT I 
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ed B. 's buſi- 
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CAM BRE J. at firſt expreſſed ſome doubt, whether actions of 

debt upon judgment were not local, and therefore not within the 
proviſions of the 39 and 40 Ceo. 3. 

But on conſidering the words of the act, which are (a), © all 


_ debts, whether upon fimple contract or otherwiſe,” and that the 


only exception of ſpecialty debts was (5), % any debt by ſpecialty 
which thall not be for the payment of a ſum certain,“ and that 
actions on judgments were not within the exception, 
The whole Court was of opinion that the preſent caſe fell within 
the proviſions of the act, and that it would be moſt vexatious if 
every Plaintiff obtaining a ſmall ſum by way of damages ſhould be 


at liberty to bring an action of debt upon the judgment in the ſu- 


perior court, and haraſs the Defendant with additional coſts. 
— 5 ; 1 OT, "Rule abſolute, 


0.8. 1. (8) S. 11. 


LY 


Levi oN v. M Dox Arn. 


HE Defendant i in this aſs was holden to bail upon the alida- 

vit of Jonah M. Ein, who depoſed that the Defendant was 
juſtly indebted to the eſtate of Andrew M*Ewin, formerly of, Qc. 
late of, tc. and alſo late a priſoner in the King's Bench priſon, and 
diſcharged therefrom under the late inſolvent act, 41 Geo. 3., in 
the ſum of 417. 9s. 64. for goods ſold and delivered by the ſaid 


Andrew M. Hin to the Defendant before the 1ſt of March laſt, 


and before his' taking the benefit of the ſaid act; that the Defend- 
ant was commander of a ſhip bound for Jamaica, 2nd: that he was 
about to ſail for Jamaica on Saturday then next, as the deponent 
had been informed and believed; that by virtue of the ſaid act the 
legal eftate of and in the effects of the ſaid Andrew M*Ewin 
which before the ift of March laſt he was pollefſed-of or entitled . 
to, became veſted in the Plaintiff, the cletk of the peace for the 
county of Surry in truſt for the benefit of the ereditors of the ſaid 
Andrew M*Ewin, under and by virtue of the ſaid act, as the de- 
ponent had been informed and believed; and that no tender. or 


out of town, and that at the time when the affidavit to hold to bail 
that an immediate arreſt was neceſſary, as the Yetendant Was Nall Fae wg el 5 ee 2 25 aod 


offer 


IN THE FORTY-SECOND YEAR OF GEORGE Hl. _ | 
offer had been made to pay the ſaid ſum of 41/7. gs. 6d. or any 1801. i 
part thereof, in notes of the Governor and Company of the Bank PRINCE. 1 
of England, expreſſed to be payable on demand, to the knowledge 1 ] 
or belief of the deponent. | 

A rule niſi was obtained for diſcharging the Defendant upon a | 


common appearance, on the ground of the tender in bank-notes not 
being properly negatived, inaſmuch as it did not appear that Jonah 
M*Ewin the deponent had any connection with the parties to the 
action, and as he only negatived the tender to his knowledge or 
belief. 

Shepherd Serjt. now heel cauſe, and produced affidavits of 
Fonah M*Exvin, and alſo of Andrew M*Ewin the inſolvent, the 
former of whom ſtated that he was the father of the inſolvent ; 
that he was in the habit of tranſacting his ſon's buſineſs when he 
was out of town, and that having heard that the Defendant was 
about to ſail, he made the above affidavit for the purpoſe of hold- 

ing him to bail: and the latter ſtated that he was out of town at 
the time when the arreſt was made, and added that the debt was 
due, and that no tender in bank-notes had been made to him. 
He contended, that although no ſupplemental affidavit could be 
admitted for the purpoſe of ſupplying any defect in the original 
| affidavit relative to the tender in bank-notes, yet that it was com- 
petent to the Plaintiff to produce affidavits to explain the fituation 
of the Deponent in the affidavit to hold to bail, and to ſhew the 
reaſons which entitled him to make ſuch an affidavit; that it now 
appeared that the inſolvent was not in town at the time when the 
arreſt became neceſſary, and that his father had the management 
of his affairs when ke was out of town, which therefore enabled 
him to make the affidavit z and that if he was entitled to make 
the affidavit, it could not be neceſſary that he ſhould do more 
than ſwear to his knowledge and belief. He inſiſted that in theſe 
_ caſes the affidavit muſt in general be made by ſome perſon different 
from the original creditor, ſince the inſolvent himſelf is ſeldom to 
be found ; and that the clerk of the peace could not be required to 
make it, fince although the property be veſted in him by law, he 
can know little of the affairs. He cited Chatterley v. Finch, ante, 
390. to ſhew that an affidavit explanatory of the deponent's ſitua- 
tion might now be received, and to prove, that where the princi- 
pal is not in town the affidavit may be made by another perſon 
who has cognizance of the circumſtances; alſo the Mayor of Lon- 
Vor. II. 7N don 
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made by any perſon but the principal, it is ſufficient if he negative 
a tender to the beſt of his knowledge and belief. R 

Beſt Serjt. contra relied upon Bolt v. Miller, ante, 420. to ſhew, 
that no ſuch explanatory affidavits as had now been produced 
ought to be received, and alſo that at all events the inſolvent ought 
to have joined in the affidavit (a); obſerving that it did not appear 


but that a tender might have been made to him previous to the 


1ſt of March, when the aſſignment of his effects took place. 
Lord ALVANLEY Ch. J. In a caſe circumftanced like this, it is 


_ impoſſible to expect a poſitive affidavit. But there muſt be rea- 


ſonable evidence appearing upon the face of the original affidavit 
that no tender was made ; and no ſupplemental affidavit as to that 


point can be admitted. But an affidavit may be admitted to ſhew, 


that the deponent was in ſuch a ſituation as to entitle him to ne- 
gative the tender to the beſt of his knowledge and belief. The 


beſt evidence muſt be obtained which the caſe will admit of. In 


this caſe the inſolvent was out of town at the time of the arreſt, 
and if the arreſt had not been made then, the Defendant would 


have failed, and the opportunity of arreſting would have been 


loſt. | Hs 1 
HEATH J. Every thing having been done in this caſe which 
could be done, I think that the arreſt is good. 1 5 


Rook k and CHAM BRB Js. concurred, 985 
| | Rule diſcharged. 


( ) Had he been in London when the affi- | and the tender muſt then, as it ſhould ſeem, 
davit was made, this would have Been ne- | have been expreſsly negatived, ibid. and 
PICO to che caſe of Belt v. Miller, Elliott v. W 2 To 24. | 
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WIHITBRERAD v. May and Another. 


nis was an iſſue directed by the Court of Chancery under 
a decree made by the. Maſter of the Rolls, to try, Whether 
the ſeveral lands (ſituate in the ſeveral pariſhes of Hearne, Chi/let, 
Winſborough, Sturry, Reculver, and Swacl; jc) which the Plaintiff 
contracted to ſell to the Defendant, paſſed by the codicil to the 
will of the teſtator Samuel Whitbread (the. Plaintiff's ee 
date the 24th of June 17955 
The cauſe was tried before Lord Eon, Ch. J. at the Guildhall : 
Sittings after Hilary Term laſt, when a verdict Was found for the 
Plaintiff, damages 20 2 ſubject to the opinion of the Court on the 
following caſe. | 
On the part of the Plaintiff. it was proved, that nude Whitbread, 
| Eſq. deceaſed, the father of the Plaintiff, being ſeized in fee of 
very conſiderable real eſtates ſituate in different parts of the king- 
.dom, by his will, dated 24th June 1795, deyiſed all and every his 
freehold eſtates and hereditaments whatſoever and whereſoever 
(except as therein was excepted) unto certain truſtees therein named, 
and their heirs, upon the traſts in the ſaid will ſpecified, and 
amongſt others in truſt for his ſon Samuel Whitbread, Eſq: the 
Plaintiff and his aſſigns, for life, with divers remainders over in 
ſtrict ſettlement, and by a codicil to his ſaid laſt will and teſtament, 
dated the 24th day of June 1795, the ſaid teſtator deviſed as fol- 
lows: © And whereas I have in and by my ſaid will given, de- 
e yiſed, and bequeathed, all and every my freehold eſtates and he- 
* reditamęnts whatſoever and whereſoever, except ſuch of them 
«* as are included in my ſon's marriage ſettlement, and ſuch parts 
4 of my brewhouſe as are freehold, unto my ſon-in-law James 
Cordon, jun. and my nephews Facob Whitbread and Fohn Win- 
« gate Jennings, and their heirs, to the-uſe of my ſon Samuel 
« 77hitbread for life, with remainder over as therein exprefled; and 
„it is my will and deſire to give part of my eſtates, and herein- 
after mentioned lands, unto my ſon abſolutely.: now I do here- 
* by revoke my ſaid will fo far as relates to my ſeveral eſtates at 
46 DIVE Tal the county of Milte, and Hearne, and Buckland, i in the 


| pariſhes of ye V., S., R, and ., as well ar that ia the p pariſh 
TB > 8 cc county 
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1801. 
r 


Nov. 28th. 


A. deviſed 
his „ eſtate 
at Luſpiil in 
the county of 
Wilts, and 
Hearne and 
Buckland in 
the county of 
Kent,”" to his 
ſon in fee. 
At the time 
of the deviſe 


4. hd lands. -- 


in the pariſh 
of Hearne,and 
alſo in the 
ſeveral pa- 
riſhes of C., 
„ 
and S., all 
which he 
purchaſed by 
one contract 
from one 
perſon, and 
uſed to call 
his“ Hearne 
eſtate,” or 


« Fearne Bay 


eſtates.” The 
eltate at LA. 
hill in Wilts, 
and alſo a 


farm called 
Buckland 


Farm in Kent, 


were ſold 
before the 
teltator's 
death, and at 
the time of 
his death he 


had no eſtate - 


in Kent ex- 
Cept that 


which lay in 


the pariſhes 
of learne, C., 
„„ es Ys 
and S. 

u. Whe- 
G 
above facbs 
be admiſſi- 
ble in evi- 
dence to ſhew 
that the teſ- 


tator intend- 


ed to paſs 
the land in 


the ſeveral 
of Hearne ? 
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1801. “ county of Kent; and I do hereby give, deviſe, and bequeath, 
FRA” ( the ſame eſtates at Lufhill, Hearne, and Buckland, unto my ſaid fon 
Bread ( gamuel Whitbread, his heirs and aſſigns, for ever, in eder that he 


Mar << may immediately ſell the ſame if he thinks proper.” 

9 On the part of the Plaintiff was alſo read in evidence a general 
rental of all the teſtator's eſtates made out regularly in a book by 
his private clerk ; and it was proved by that clerk that the teſtator 
Was in the habit of conſtantly looking into and examining that 
book, in which was contained the following entry relating to the 
eſtates mentioned in the declaration in this cauſe, and referred to 


Fs we ſaid will and codicil. 


| « Kent. | 

N &. a Hearne Bay eſtates, 

Purchaſed of Sir George Colebrooks Bart, and his truſtees, goth 
June 1773. 

Conſiſts of ſundries, as under, expectant on the dextti of Gilbert 
EE Eſq. in failure of iſſue by his wife Barbara ; and after 
His death ſubject to the payment of 2300. ber annum, part of 3501. 
Fer annum, her whole ſettlement payable to the ſaid Barbara du- 
ring her life, provided the ſurvives WE? ſaid Gilbert Knowler. 


\ z * 73 9 ; Ns j Vis. | ; 


a 1 
The manors of FE OW and Lotting. —A capital manſion-houſe 


and garden, with coach-houſe and ſtables, and other. appur- 
tenances, now in the occupation of Mr. Knowler, with the fol- 
lowing lands, vi. 


Paſture ground. . the houſe T Io L 40 © 0 
Hop ground, =. , «RI 7 0 8 
Wood sro about 66.2 8 2 0 

5 £ 107. o 0 


Nine meſſuages N tenements; being 4 farms and 

- 5 cottages, with arable and paſture lands, in the 

_ pariſhes of Hearne, Chiſlet, Winſborough, Sturry, 
FNeculver, and Swacizffe, amounting to about 453 0 on 


1 


ww 7 RT 


e 1 Xa" the Plaintiff alſo cel in evidence à memorandum 
book, all in the teſtator's handwriting, containing a particular 
of the ſaid eſtate purchaſed by him from Sir George Colebrooke 
0 „„ | | Bare. 


0 


IN THE YORTY-SECOND YEAR -OF GEORGE II. «95 
Bart. and his truſtees; at the top of each page whereof f in the 1801. 


ſaid teſtator's writing, are the words . Hearne eſtate.” JED 
The eſtate in the ſeveral pariſhes of Hearne, Chiſlet, Winſorough, * 
Mar 


Sturry, Reculver, and Swacle, called by the ſaid teftator in. his , Adocber. 
ſaid books, © the Hearne, or * Hearne Bay eſtate,” conſiſts of the 
reverſioh or remainder expectant on the deceaſe of Gilbert Knowler 

Eſquire, of and in premiſes ſituate in the pariſh of Hearne, and 

alſo in the ſaid ſeveral pariſhes of Chiſſet, Minſborongb, Sturry, Re- 

| culver, and Swactffe, the whole of which were purchaſed in one 


contract from Gilbert Kro r ler Eſquire, by Sir George Colebrooke, 
5 and from him and his truſtees by the teſtator; and it was proved 
that the teſtator uſed to ſpeak of the whole together as the © Zearne 
eflate ;” but the ſame is not called or deſcribed by the name of the 
4 ' Hearne Bay eftate,” in any of the title-deeds belong ing to the ſaid 
premiſes. The eſtate at Luſbill, deviſed in the codicil with the 
Hearne eftate, conſifts of the manor of Laſhill, and between Fooand 
600 acres of land in the pariſh of Ca/tle Eaton and Hannington, in the 
- county of Wilts, and 'was ſold by the teſtator in his lifetime, after 
he had made his ſaid will and codicil. The teſtator had no eſtate 
At Buckland ; but the Buckland eſtate, alſo mentioned in the codicil, 
conſiſted of a meſſuage and about 10 acres of land, all in one farm, 
called Buckland farm, in the pariſh of Winſborough, and was alſo ſold 
in the teftator's lifetime, after he had made his ſaid will and codicil. 
The teſtator at his deceaſe had no eſtate whatever in the county 
of Kent, except the reverſion of the ſaid eſtate in the pariſhes of 
| Hearne, Chiſlet, 77 N, N mien and a above 
mentioned. N | | 
The queſtion for the opinion of the Court! is, Whether the evi- 
dence above ſtated to have been produced on the part of the Plain- - 
tiff ought. to have been admitted at the trial of this caufe, and 
whether the verdict of the Jury is ſupported by that evidence? 
” if that evidence ought to have been admitted, and the verdict of 
the Jury is ſupported by it, the verdi& to ſtand. If it ought not 
to have been admitted, or does not ſupport the verdict of the Jury, 
A verdict to be entered on the Defendant. . : 


This caſe was argued | in 77 rinity Term laſt. 


Bel Serjt. for the Plaintiff. Upon the principles adopted i in the de- 
termi in ation of Lord N. apole v. Lord l 7: Term . I 38. 
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<a Another, 


the evidence i in queſtion was properly admitted at the trial. In that 


CASES IN MICHAELMAS TERM 


caſe Lawrence J. ſays, © That in order to let in parol evidence, the 
Court muſt feel,” that, if the evidence propoſed be admitted, it will 


_ raiſe. an ambiguity.” Now it is impoſſible to contend, that the 


evidence introduced into this caſe does not raiſe. a doubt whether 
the teſtator did not, by the terms of his codicil, mean to deſcribe 
all that property which he uſually called his © Hearne eſtate,” and 


not merely thoſe lands which lay in the pariſh'of Hearne, Indeed 


it is very improbable that the teſtator ſhould have had the inten- 


tion of ſeparating a ſmall part of that entire eſtate which he had 


purchaſed of Sir George Colebrooke from the reſidue. His intent 


appears to have been to paſs all the lands of which he was poſſeſſed 


in Kent; and accordingly he mentions by name his Buckland eſtate, 
becauſe that not being part of the lands purchaſed from Sir George 
Colebrooke, did not fall within the deſcription of his Hearne eſtate. 
The caſe of Doe d. Clements v. Collins, 2 Term Rep. 498. is appli- 
cable to the preſent caſe in two reſpects; iſt, To ſhew the admiſ- 
ſibility of evidence, to prove that premiſes not falling within the 
words of a will are to be annexed to thoſe which do fall within the 


| words of the will; and, adly, To ſhew that arguments of incon- 


venience ariſing from the ſeparation of property, which has uſually 


gone together, are entitled to great weight in conſtruing the in- 


tention of a teſtator. 80 in Bryan v. Wetherhead, Gro. Gar. 17. 


the, Court received evidence to ſhew, that a building adjoining to a 
meſſuage, paſſed under the words © the meſſuage called Xey/bams 
cum aßpurtenentiis, and they were of opinion that it did not 


there paſs, becauſe it had not been reputed parcel of the houſe, 


and that caſe aroſe on the conſtruction of a deed, yet Hobart con- 


ceived “ that in a deviſe; peradventure it might paſs.” The ex- 
preſſions of the teſtator reſpecting this eſtate are ſtronger evidence 
in the conſtruction of this deviſe than any which could reſult from 


common reputation; and indeed it would be abſurd to ſuppoſe ; 


that be meant to give bis ſon the power of ſelling only a ſmall 
part of a particular eſtate, at the fame time that he was tying up 


the remainder in ſtrict ſettlement. x oo 


Heywood Serjt. contra. The evidence in this caſe was s improperly 


admitted; aud even if it was properly admitted, {till the verdict as 


found by the Jury i is not ſupported by that evidence. The caſe of 


Lord * v. Lord e has eſtabliſhed the true diſtinQion, 


1 It via. 


IN THE FORTY-SECOND YEAR OF; GEORGE 11 


vix. that parol evidence is not admiſſible, unleſs, if admitted, it would 
raiſe a doubt to what the words of the will apply. If it only raiſe a 
conjecture, it is not ſufficient, Now, in the preſent caſe, the premiſes 
in queſtion were deſcribed by the teſtator as the Hearne Bay 
eſtate,” and the Hearne eſtate ;” but the words in the codicil 

e © my eſtates af Luſbill, Hearne, and Buckland.” The teſtator 
had lands in the pariſh of Hearne ſufficient to ſatisfy the words of, 
the will; if, therefore, evidence be admitted to ſhew that lands in 


five other pariſhes were intended to paſs under the words of the 


codicil, it will not be admitted in explanation, but in contradiction 


of the codicil. It is true, that in Godbo/t 16. under a deviſe of a 


houſe and mech called * Facks,” it was held that 100 acres of lands 


paſſed ; but the reaſon given by Ander/on Ch. * for that deciſi . 


was, that Jacls was the entire name of the houſe and lands;“ 
whereas Hearne is not the entire name applicable to the lands i in 


queſtion, ſince the greater part of them lie in pariſhes bearing 


other names. So in Wyndham v. Wyndham, I And. 58. the Court 


admitted evidence to ſhew, that a meſſuage, deſcribed to be the 


meſſuage Ricardi Cotton at H. in a deed of feoffment, was ſo 


named by the feoffor by miſtake, he having no meſſuage at H. but 
aue which belonged to Thomas Colton. If the verdict of the Jury, 
is to ſtand, their deciſion in eſſect will be, that theſe lands lie 
at Hearne, when in fact they do not lie there. Nothing appears 


upon which either the Jury or the Court can raiſe a doubt; and 
indeed no caſe can be cited in which a will has been explained by 
evidence, where there has been — upon which the words 


of the will could _ ö 
| On this ty Lord ALVA NLEY Che I. ſaid There is a difference 

of opinion upon the Bench as to the admiſſibility of the evidence 
in this caſe; and in conſequence of that difference of opinton no 


concluſive judgment can be given in this Court. We have there- 


fore communicated with the Lord Chancellor, before whom the 


cauſe was tried, upon the ſubject, and his Lordſhip has declared 
Himſelf ready to put his ſeal to a bill of exceptions as if tendered 


to him at the trial, in order to enable the parties to take the opi- 


nion of another Court. The queſtion will be, Whether the words 
« the ſame eſtates at Laſbill, Hearne, and Buckland, are ſo 4 
an gt of locality as to preclude the admiſſibility of evidence 
ava : e e that 
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attorney 
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payment of 
the annuity, 
and that no 
execution 
ſhall iſſue 


_ thereon till 


default made 


in the pay- 
ment for 14 
days, and the 
memorial 
does not no- 
tice the above 
declaration, 
and ia ſet- 
ting forth the 
warrant of 
attorney only 
ſtates gener- 
ally that 
4 ſach war- 
rant of attor- 
ney was exe - 


 cuted for the 


better ſecur- 
ing the pay- 
ment of the 
annuity as in 
the above 
ſtated deed 
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ed; the. 
Court will 
ſet aſide the 


— for ſuch de defed i io "the r 
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that the teſtator iatehdeg to uſe them in any other ſenſe? In this 
Court judgment oh forms muft of courſe be given for the Plaintiff, 
Juds as for the ma 


* 


 Cunnincnam v. Mackxsnzis and Another. 


R — 
0 ” | 0 : 
n 5 „ » 4 N $ &- 
md £ | ns. y - N ; 8 N 
$4 7 { * 4 0 


1g was an "application to the Court to ſet aſide a "EVER 
OD entered up on a warrant of attorney given to ſecure an an- 
obity, a and to have the warrant t of N . 858 to "ye can- 


celled. * 
5 The principal objection to the annuity Was, chat in a es- 


be obtained under the warrant of attorney was to be only a colla- 


teral ſecurity for the regular payment of the annuity, and that it 
Was agreed that no execution ' ſhould be iſſued or taken out there- 


on until default ſhould be made in the payment of the annuity by 


the ſpace of fourteen days, whereas the memorial in ſetting forth 


the deed, did not ſpecify any ſuch declaration or agreement; and 
in ſetting forth the warrant of attorney, it only ſtated ge 


ally 
that ſuch warrant of atorney was executed for the better ſecür- 


ing the payment of the : anhufty, 3 as in the wore ſtated deed | is wn 


ticularly mentioned. f | v5; , 
Shepherd Serjt. ſhewed cauſe and cb; that it was N 
rent upon the face of the memorial that the warrant of attorney 


was given as a collateral ſecurity for the payment of the annuity ; 


and if it were a <ollateral ſecurity it followed that no execution 


could be taken out until default made in payment of the annuity; 


that a proviſo of this ſort did not reſemble a proviſo of redemption, 
which i is an eſſential part of the deſcription of the annuity granted, 
a redeemable annuity being a diſtinct thing from an annuity 


which i 18 irredeemable; whereas the proviſo in the preſent caſe 


only related to the mode of RO” a on in Fw: of OW 


NY 


being made'in payment. 9 
Be Serjt. on the other fie was + opp bye the Coun. +: 1 5 


1 I - 1 2 
C 


# £5 #3 


IN THE FORTY-SECOND YEAR OF GEORGE III. 


Lord ALVANLEY Ch. J. The ground on which the Court of 
King's Bench proceeded in the caſe of Sawyer v. Bunce (a), was 
that the clauſe of redemption being for the benefit of the grantor, 
1t was right that he ſhould have an ealy acceſs to it. If fo, how 
does the preſent caſe vary in point of principle? Undoubtedly the 
clauſe omitted to be noticed 1 in the memorial | is a clauſe introduced 
for the benefit of the grantor. 


599 
1801. 
—— — 
CunnixG- 
HAM 
V. 


MackENZIE 
and Another, 


HEATH J. I ſee no diſtinction between this caſe and thoſe 


in which annuities have been ſet aſide becauſe the clauſe of re- 
demption was not noticed in the memorial. Poſſibly the grantor 
of this annuity never would have entered into the engagement 
which he has done, if this clauſe reſtraining the iſſuing any exe- 
cution againſt him for a certain period had not been introduced. 
Rook RE J. I am of the ſame opinion. | 
CHAMBRE J. This clauſe in favour of the grantor appears ts 


me more neceſlary to be inſerted than the clauſe of redemption, 
becauſe this 1s to regulate the annuity while it e whereas the 


other is only to put an end to it. 

However, Lord ALVANLET Ch. ]. expreſſing a wiſh to have an 
opportunity of looking into the caſes before the point was finally 
decided, the caſe ſtood over till this day, when his Lordſhip and 
the reſt of the Court retaining the opinion thrown out by them 

when the caſe was argued. 5 ä 
| . 3 Ik)he rule was made abſolute. 


(a) E. 35. G. 3. B. R. Hunt on Annui- 67. erm Rep. 737. Harris v. Stapleton, 7 . | 


ties, c. 1. J 5. p. 74. Ed. 2. cited 6 Term | Rep. 205. and rx parte Anſell, ante, vol. 1. 
"Rep. 737. See allo Stedman v. Purcha/e, p. 62. 
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Nov. 28th. GOODRIGHT. on the ſeveral demiſes of George Earl of Bucking- 
\ hamſhire, and Albinia his Wife, Sir CHARLES STEWART and 
ANNE Lov1sA his Wife, JohN Earl of Weſtmoreland, and 
THOMAS FANE, Jae CAREY Oh: ITE: 
9,4 v. 
_ ARTHUR Marquis of Downſhjre, and Mak r his Wife. 
A. devil ” 11 for one chird part of a moiety of lands in Chiſſe- 
OO burſt, Mottingham, and Bromley, in the county of Kent. The 
B. for life cauſe was tried at the Maia/one Summer Aſſizes 1800, and a ver- 
Nie ſons ang dict was found for the Plaintiffs, ſubje& to the opinion of the 


his ſons and | 


davgbters in Court on the following caſe. 3 1 ow 
tric ſettle 15 ö | LOW: | 
ment e. 06 Thomas Farrington of Chiſſcburft in the county of Kent, Eſq 
mainder to C. VL W | _—_ 1 | . a 11. 
for life, re- being ſeiſed In fee · ſimple (amongſt others) of certain eſtates in 


Ri an Chiſlurſ, Mottingham, and Bromley, in dbe faid county (which 


| daughters in eſtates are of the tenure of Gavelkind) duly made and publiſhed 


like manner, 


83 his laſt will and teſtament, which bears date the 13th day of Ja- 


| heirs, nd nuary 1758, and is atteſted. by three witneſſes; and he thereby 


died. B. ; 9 "i 
being ſeiſed gave and deviſed all his manors, meſſuages, lands, tenements, here- 


of the above | 1:.... | | * | 
gates ate. ditaments, and real eſtates whatſoever and whereſoever, which he, 


nant for life, 9 e hi Lord Robert | 

ke png Wes unto and ta.the uſe of big nephew Lord Robert Bertie, and 

vitled to 006 his aſſigns, for his life, remainder to the uſe of truſtees and their 
xth of the 


reverſion as heirs during the life of the ſaid Lord Robert Bertie in truſt, to pre- 


one of the 5 5 

right heirs of A., made his will, whereby he gave to his wife for life, all ſuch freeh 
lands as he had purchaſed or was ſeiſed of in fee-ſimple, or in i for other 5 e 
then after reciting that he bad granted a leaſe for years to D. of the lands whereof he was tenant jor life 
under 4.%s will, declared that in cafe ſuch perſons as ſhould be tenants for life or otherwiſe of that 8 
by virtue of 4.“'s will ſhould not moleſt D. in the poſſeſſion of the ſaid lands as leaſed, and at the 
expiration of the leaſe ſhould grant a new leaſe to his, B.'%s, wife for her life, then he deviſed his lands 
purchaſed of E. and F. and all lands that he then had or might have a right to, both freehold and copy- 
bold, zrifing from exchange of land, act of Parliament, or otherwiſe in Kent, deviſed to his wife for 4 
life, to go with and be ſubject to the ſame entail as the eſtates left by 4. were or might be ſubject to by 


virtue of 4.“ will, to take effect immediately after the deceaſe of his wife, and in ſuch caſe recom- 


mended his wife to give the furniture which belonged to the houſe on the eſtates left by A. to whom- 
ſoever might be living to enjoy it; but in caſe ſuch perſons as ſhould be tenants for life or otherwiſe 
by virtue of 4.'s will ſhould refuſe to grant ſuch leaſe, or ſhould diſturb D., then, he gave to his ſaid 
wife and her heirs all his freebold and copyhold lands and houſes which he. bad. before deviſed to her for 
iſe only. And all the reſt and reſidue of bis real eſtate whatſoever, and all the reſt and refidue of his 
perſonal eftate of what nature or kind ſoever or whereſoever, he gave to his ſaid wife and her heirs, exe- 
22 adminiſty 1. w_ * ook gi N not moleſted, and a new leaſe was granted to the 
wife of B. for ber life. eld that WI „ was entitled to the ſixth of | . 
whe refiduary clauſe in B,'s will. | Wha 9 * reyerhop, under 


ſerve 
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ſerve contingent remainders, with remainder to the uſe of the firſt 
and other ſons of the ſaid Lord Robert Bertie, and the heirs of their 
bodies ſeverally and in ſucceſſion; and in default of ſuch iſſue, to 
the uſe of the firft arid other daughters of the ſaid Lord Robert 
Bertie, and the heirs of their bodies ſeverally and in ſucceſſion ; 
and for default of ſuch iſſue, to the uſe of his couſin Charles 
. Townſhend, Eſq. for his life, with remainder to the uſe of truſtees 

and their heirs during the life of the ſaid Charles Townſhend in 
ruſt, to preſerve contingent remainders, with remainder to the 

uſe of the firſt and other. ſons of the ſaid Charles Townſhend, and 
the heirs of the bodies of ſuch ſons ſeverally and in ſucceſſion; 
and in default of ſuch iſſue, to the uſe of the firſt and other 
daughters of the ſaid Charles Townſhend, and the heirs of their 


bodies ſeverally and in ſucceſſion ; and in default of ſuch iſſue, 


then he gave and deviſed all and every his ſaid manors, meſſuages, 


lands, tenements, hereditaments, 10 real eſtate aforeſaid, unto bis N 


own right heirs for ever. 
The ſaid Thomas Farrington died ſeiſed of the ſaid eſtates in the 
month of February 1758, leaving the deſcendants of his deceaſed 


ſiſter, Albinia the wife of the Duke of Ancafter, that is to ſay, Lord 


Vere Bertie, Auguſta Bertie and Frances Bertie the only children of 
Lord Montagu Bertie then deceaſed, and Lord Robert Bertie 
named in the will of the ſaid teſtator, the ſaid Lord Vere Bertie, 
Lord Montagu Bertie, and Lord Robert Bertie being the ſons of 
the ſaid Albinia Ducheſs of Ancaſter, and his the teſtator's other 
ſiſter Mary Selwyn, his heirs or to the cuſtom of gavel- 


5 kind. 


Upon the death of the ſaid Tei: OOTY the ſaid Lord 
Robert Bertie entered upon and took poſſeſſion of the ſaid eſtates 
in Chiſlchurſt, Mottingbam, and Bromley, and continued to receive 
the rents and profits thereof until the time of his death, which 
happened on the roth of March 1782. 
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The ſaid Lord Robert Bertic left no iſſue, and on hls 8 the f 


faid Charles Townſhend entered upon and took poſſeſſion of the 

ſaid eſtates, and continued to receive the rents and profits thereof 
until the time of his death; and he died on the Toth day of Auguſt 

1799 without leaving any iſſue. 

The faid Lord Vere Bertie died i in the year 1770, we Albinia, 


now the wife of George Earl of Bai ali and un Lou, 


8 5 no y 
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now the wife of Sir Charles Stewart, his daughters and coheirs 


according to the cuſtom of gavelkind. 1 
The ſaid Auguſta, one of the daughters of che ſaid Land Mon: 
tage Bertie, intermarried with Lord Bergberſb, and died on the 
third of January 1766, leaving John, now Earl of Weſtmoreland, 
and the Honourable Thomas Fane, her ſons and coheirs according 
to the cuſtom of gavelkind ; and the ſaid Frances, the other 
daughter of the ſaid Lord Montagu Bertie, died in or before the 
month of February 1771, leaving the ſaid John Earl of Wet. 
moreland, and the ſaid Thomas Fane, her nephews and coheirs ac- 


: cording to the cuſtom of gavelkind. 


The ſaid Lord Robert Bertie at the time of his den, which 


happened on the 1oth March 1782, as before ſtated, left the ſaid 


Albinia, the wife of the ſaid George Earl of Buckinghamſhire, Ann 
Louiſa, the wife of the ſaid Charles Stewart, Jobn Earl of Weſt- 


moreland, and Thomas Fane, the leflors of the Plaintiff, his heirs 


according to the cuſtom of gavelkind. 


The ſaid Lord Robert Bertie being in poſſeſſion of the ſaid iter 
in in CB le bug Mottingham, and Bromley, deviſed to him by the ſaid 


will of the ſaid Thomas Farrington, and being ſeiſed in fee-ſimple 


of certain other freehold eſtates in Chiſlehuyſt aforeſaid, which he 
had -purchaſed or taken in exchange, duly made and publiſhed 


bis laſt will and teſtament in writing, which bears date the 7th day 


of March 1782, and 1s atteſted by three witneſſes; and he there- 

by gave and deviſed unto his dear wife and her aſſigus, during her 
life, all ſuch freehold and copyhold lands which he had purchaſed, 
and which he was ſeiſed of in fee-ſimple, or in exchange for other 
lands 1n Kent ; and he thereby alſo gave and deviſed in manner 


| following ; ; that is to ſay, „And whereas I have granted a leaſe 


of Chiſlehurſt houſe, gardens, meadows, and other lands in hand, 


and alſo of Holbrool ævond, to the Honourabje Mrs, Ann, Maria 


Blundell, for the term of eleven years from Lady Day 1778, at the 
yearly rent of. 840. 1 ; which lands and woods were valued by 


Richard. Buſby of Chiſleburſt, ſteward to the Right Honourable 


Thomas Townſhend, and James Wi Nn of Ch Hebung, my ſteward, 


at the yearly. value of 47. 1s. No.. my will and meaning 16, 


chat in caſe ſuch of my relations as ſhall be tenant os tenants for 


life or lives of the Chieburſt eſtate, by virtue of my uncle Mr. 


Thomas Farrington” s will, ſhall not moleſt the ſaid Honourable | 


Mrs. Ann Maria Blundell, in the youre poſſeſſion of the faid houſe 


/ * - f ; ; ö a and 
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and lands ſo leaſed to her, and ſhall at the expiration of the ſaid 1801. 
leaſe grant a new leaſe of the ſaid houſe and lands to my wife - Oy 
Lady Robert Bertie for the term. of eleven years, if ſhe my ſaid 22 
wife ſhall ſo long live, and renew it as often as ſhe may require, Nen 
under the ſame covenants, and at the ſame rent, ſo that ſhe may ad Others 


V. 


enjoy it during her natural life; I do then and in that caſe give Marquis of 
and deviſe my lands and houſes purchaſed of Milliam Ruſſel, and i: / 
lands purchaſed of Lord Camden, with the houſes thereon, and all 
lands that I now have or may have a right to, both freehold and 
copyhold, ariſing from exchange of lands, acts of Parliament, or 
otherwiſe, in Kent, deviſed to my wife for her life, to go with 
and be ſubject to the ſame entail, as the eſtates at Chiſſeburſt, left to 
me by my uncle Thomas Farrington, are or may be ſubject to by 
virtue -of his ſaid will, to take effect immediately after the deceaſe 
of my ſaid wife; and then and in ſuch caſe I do recommend and 
deſire my faid wife to give the furniture which now belongs to | 
the houſe and farm to whomſoever may be living, to enjoy the | = | 
_ Chiſlehurſt eſtate after her deceaſe; but in caſe Charles Townſhend, = | 
5 Eſq. or ſuch of my relations as ſhall be tenant or tenants for life, | 
or otherwiſe entitled to the Chiſleburſt eſtate, by virtue of the ſaid 
will, ſhall refuſe or neglect from time to time to grant ſuch leaſe 
or leaſes in manner aforeſaid, or diſturb the ſaid Honourable Mrs. 
Ann Maria Blundell or her aſſigus, or my wife or her aſſigns, in 
the poſſeſſion of the ſaid houſe or premiſes during her life, then 
and in ſuch caſe I give and deviſe to my ſaid wife, her heirs, and 
| aſſigns for ever, all. my ſaid freehold and copyhold houſes and 
lands, which [ have before deviſed to her for her life only, and all 
the reſt and relidue of my neal-eſtates whatſoever; and all the reſt 
and. reſidue of my perſonal eſtate of what nature or kind ſoever or 
Whereſoever, I give, deviſe, and bequeath, to my aid wife, her 
heirs, executore, adminiſtrators, and aſſigus, for ever.“ 
| The Honourable Mrs. Ann Maria Blundell, named in the will 
3 of the ſaid Lord Robert Bertie, was not moleſted in the quiet 
poſſeſſion of the houſe and premiſes, of which he had granted her 
a leaſe. She died on the 16th of November 1798, and at or before 
the expiration of the ſaid leaſe, the ſaid Charles 7 oznſbend being 
then the tenant for life of the Gbifleburff eſtate, by virtue of the 
ſaid: will of the ſaid Thomas Farrimgtos, granted a leaſe: of the 
ſaid houſe and premiſes to Lady Robert Bertie, the widow of the 
ſaid Lord Robert Bertie, as directed * his ſaid will, -under which 
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Dicienjoyed and had the poſſeſſion of the faid houſe and premiſes 
ſo long as ſhe thought proper. 

The faid Lady Robert Bertie died on | the 3th of April 1798, 
nbing Mary, the wife of Arthur bane of Downbire, * heir 
according to the cuſtom of gavelkind. | 

The premiſes for which this ejectment was brought were part 
of the eſtates deviſed by the will of the ſaid Thomas Farrington, 
and the queſtion for the opinion of the Court was, Whether the 
leſſors of the Plaintiff or any of them were entitled to recover the 
poſſeſſion of the premiſes in queſtion in this action, or any part 
thereof? And if this Court ſhould be of opinion that the leſſors of 
the Plaintiff, or any of them, were entitled to recover, the verdict 


was to be entered according to fuch opinion: but if the Court 


ſhould be of opinion that the leſſors of the Plaintiff, or any of them, 
were not entitled to onde then a verdit was t to y' entered for 
the Defendants. Met Ss 

This caſe was argued three times; 1ſt, 11 26e Term laſt by 
Shepherd Setjt. for the Plaintiffs, and Beſt Serjt. for the De- 
fendants; 2dly, By Lens Serjt. for the former, and Bayley Serjt. 


för the latter; and now again in this term by Shepherd Serjt. wr 


the Plaintiffs, and Walliams Serjt. for the Defendants. 
Argument. for t the Plaintiffs —Admitting that the reſiduary 


cauſe in Lord Robert Bertic's will be ſufficiently comprehenſive to 


carry the ultimate reverſion of the eſtates deviſed by Mr. Farring- 
ton's will to which he was entitled, yet if it appear to have been 
his intention not to include ſach reverſion | in the refiduary clauſe, 
it will not paſs under that clauſe, though” no expreſs mention was 
made of it in the former part of the will. Strong v. Teatt, 2 Bur. 
971 Bl. 200. The queſtion therefore turns upon the intention 
of the teſtator, as it is to be collected from the ſituation of the 
parties, and from the will. From the fi tuation of theſe parties, 
and the intereſt of Lord Robert Bertie, it appears not only that he 

meant to give this reverſion, but the reaſon is plain why he did ſo. 1 
Lord Robert Bertie had a power over the whole eſtate for his life; 
but in caſe he died without children, his whole intereſt (excluſive 


of his ſhare in the ultimate reverſion) became extindi. The next 


in remainder was Mr. C. Townſhend, to whom the eſtate was 
limited in ſtrict ſettlement. The object therefore of Lord Robert 


Bertie was after his death to ſecure to Mrs. Blundell the quiet en- 
Joyment of the houſe and lands at Chſſebug during the conti- 
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on the ſame terms on the expiration thereof, to his wife for her 
life. In order therefore to induce Mr. C. Town/hend and his iſſue, 

and the heirs of Mr. Farrington (of which Lord Robert Bertie was 
but one) to acquieſce in theſe views, he declares, that provided 
they do ſo, all the lands over which he has a controul, and which 
he has deviſed to his wife for hfe, ſhall go in the ſame line as the 
eftates left to him by Mr. Farrington's will, to take effect immedi- 
ately after the deceaſe of his wife. And though indeed he uſes 


the expreſſion “ ſubject to the ſame entail, yet the meaning of 


that expreſſion muſt be underſtood. to be, that they ſhall be ſubject 


to the ſame ſort of limitation, in which caſe the ultimate limita- 
tion to the heirs of Mr. Farrington will be included ; and Lord 


Robert Bertic's ſhare of the reverſion, inſtead of going to his wife, 
will go among the heirs of Mr. Farrington. The manifeſt in- 
tention of the teſtator appears to have been to ſecure to his wife 
for her life every thing over which he had no control; and in or- 

der to effectuate that intention, he was willing to give every thing 
over which he had a control to the perſons in whoſe power it 
might be, as entitled to the Farrington eſtates, to contravene his 
intention in favour of his wife. This appears ſtrongly from the 

recommendation to his wife to give the furniture belonging to the 


Chiſlehurft houſe to the perſon who ſhould be living to enjoy the 
houſe after her deceaſe, provided ſhe were permitted to continue in 


it during her life. It can ſcarcely” be ſuppoſed to have been the 
intention of the teſtator to give this remote reverſion to his wife by 
the reſiduary clauſe, when the manifeſt object of the will appears to 
have been, to ſecure a proviſion to his wife for her life; and when 
it is conſidered that the aas which he had himſelf purchaſed are 
only given to ber in fee, in caſe ſhe ſhould not be permitted to 
enjoy the Farrington ellate for her life. Beſides, conſidering that 
Mr. C. Townſhend, who was the next in the entail, was only 


thirty-ſix years of age, whereas Lady Robert Bertie was ſixty- 


four (a), the probability was, that ' ſhe would never enjoy the 
reverſion during her life. It ſeems indeed to have been decidedly 
the teſtator's wiſh, that the Farrington eſtate and his own eſtates 


| 18 The reſpective ages of Mr. Charles | caſe after the ſecond argument at the defire 
 Toawnſhend and Lady Robert Bertie at the of the Court, and are ſtated by Lord Alvan- 


15 date of Lord Robert Bertie's will, together 1 Ch. J. in ie beginning of the Judg- 


with: ſome other facts, wete added to the [- ment. 5 ; 
JEL - | n 1 5 | ſhould 


| nuance of the leaſe granted by him, and a renewal of the leaſe 
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1801. mould be enjoyed together,. and go in the-ſame. line, which object 


| 
Goodiicnr Would be altogether defeated, by holding that the ultimate rever- 


Lad ef ſion in the former paſſed to Lady Robert Bertie under the reſiduary 
Bucki se- clauſe, while the latter are expreſsly limited to follow the entail of 


HAMSHIRE 


ck and {Others the Farrington eſtate, and muſt therefore goto the heirs / of Mr. 


| Mug of Farrington. If then it appear to have been the intention of the 
e teſtator that the reverſion ſhould go according to the limitation of 
the Farrington eſtate, the words in the will are fully fufficient to 

effect that purpoſe. For the teſtator firſt gives to his wife for life 

all the eſtates of - which he was ſeized in fee- ſimple; and he after- 

wards directs that all lands in Kent, both freehold and copyhold, 

ariſing from exchange of lands, acts of Parliament, or "otherwiſe 
deviſed to his wife for life, ſhall go with and be ſubject to the ſame 


entail as the Farrington eſtates. Now the words © ſeiſed in fee- 


ſimple, in the firſt deviſe to his wife for life, are ſufficient to in- 
chide the reverſion; and the words © or otherwiſe,” in the ſubſe- 
quent limitation, will alſo include the ſame whether it came to the 
teſtator by deſcent, from Mr. - Farrington, | or by the deviſe in his 
will; 88 and the words. ſhall go with,“ will carry the limitation to 
the heirs of Mr. Farrington, even ſuppoſing the words“ ſubject to 
the ſame entail”? to be inadequate to that purpoſe. It is not ne- 
ceſſary to contend that the right heirs of Mr. F. arrington would 
take as purchaſers ; for though they ſhould be entitled to take by 
_ deſcent, yet the mention of them in the will as deviſees, is ſuffi- 

cient to except the eſtate deviſed out of the reſiduary clauſe. 

Smith d. Davis v. Saunders, 2 Bl. 736. and Ait eſbury v. "Brown, 


— 


coram Lord Hardwicke, cit. ibid. If however it can be ſuppoſed : 


that the reverſion was altogethef but of the contemplation. of the 
teſtator, then it neither paſſed by the ſpecial limitations or by the 


reſiduary clauſe; and it muſt therefore deſcend to rs re of | 


the Plaintiff as the heirs of Mt. Farrington, 
- Arguments for the Defendants, —Unlels this dons can 0 be held 
to paſs by implication under the limitations in the former part of 


the will, it will paſs/ under the reſiduary deviſe to Lady Robert 
Bertie; for although this particular reverſion may not have been 


in the contemplation of the teſtator Lord Robert Bertie, yet as it 

1 appears to have been his intention that every thing to which he 
Z was entitled ſhould paſs to his wife, and the words are large 
enough to include the reverſion, i it will accordingly paſs. Freeman 


— 8 75 ve Duke *of e Cowp, 360. 363. 9 Lord Robert 


2 Us _ Berlie 
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Pertie not to abe been aware that he was entitled to deviſe this 


#everſion; it clearly would not paſs under the ſpecial limitations iti 


his will; on the'other hand, ſuppoſing him to have been aware 
that he was entitled to deviſe it, he has not uſed expreſſions calcu- 
Hted to convey it to the heirs of Mr. Farrington; for the limita- 
ten of the ultimate reverſion in Mr. Farrington's will had no 
| operation, ſince that will only directed that the reverſion. ſhould 
go to thoſe very perſons who would take it by deſcent. Mr. Far- 


- Fington's will therefore created nothing but eſtates for life and 


eſtates in tail, conſequently when Lerd Robert Bertie directs that the 


_ reverſion ſhall go according to the entail in Mr, Farringlon's will, that 


geviſe can extend no farther than the eſtates created by the will to 
which he alludes. There is nothing upon the face of Lord Robert 
Bertie s will to ſhew that he had this reverſion in contemplation, 
for though the words © < ſeiſed.1n fee ſtaple”. in the firſt limitation to 


h wife for life are ſufficient to include the reverſion, provided 
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all intention to paſs it be manifeſt, yet thoſe words ſeem rather to 
deſeribe eſtates i in poſſeſſion; and if the reverſion was not included. 


ix the firſt limitation, it cannot be included in the ſecond, which is 
. - Expreſsly confined to the eſtates before deviſed for life to Lady, 
Nobert Bertie. In the next place, it does not appear to have been 


in the contemplation of Lord Robert Berlie that the heirs of Mr. 


Farringion could have it in their power to moleſt his wife, but 
only the perſons claiming under the will; it is not therefore to be 
preſumed- that any thing was given as a reward for abſtaining from. 


ſuch moleſtation, to any perſons but thoſe; whom he thought en- 


- titled to moleſt her; for Lord Robert Bertie ſpeaks only *.of te- 
- nant or tenants for. life, or other mile entitled to the ſaid Chifkebur/? 


. eſtate by virtue of the ſaid will. 
teſtator muſt-have intended to dende the reverſion to the heirs of 


Mr. Furringlon, becauſe other ĩſe the lands which he had himſelf 


purehaſed would go in · a Hifferent channel; but chat ĩ is not ſo, for 
under the word“ entail”! either the one nor the other deſeription of 
lands were limited tu any perſons but the lineal deſcendants of Mr. 
1 Townſend. It is not to be pręeſumed that the teſtator was ignorant 
of the meaning of che word:* © entail,“ but that he Knew the law as 
well a8 any other perſon. Purgfoy v. iRogtrs, 2 Saumd. 384. If the 
. deviſe of the reverſion: be extended to the right heirs of Mr. Far- 


- #ington, yet it cannot. go with and be ſubject to the ſame. entail, . 


for in one caſe the heirs of 'Mr, Farrington, would take'a different 
Vor II. | bs Z * gol ien 


It has been contended that the 


” 
BoA I n + 25 7 7 5 . „ 
— 24+ 8 1 . . . — — 8 — * — 5 . — _ 


r UNE EIIE. . SOT 8 et et, 3 1 21 2 
——— ä » » — --op> — n * 
\ 


& * . 
2 — 
— rene r + ——— IL PI orgs nor — - a 8 r — — _ a2 — 
A  ; Gr n 8 1 
P = — IeY By - $4. — — - : 


555 . _-CASES IN MICHAELMAS TERM | 
dot. Apecies of eſtate from that which they would take in the other. 


SS. The Farrington eſtate they would take by deſcent, the reverſion 


_ <Gooputcur 


| * — . they muſt take by purchaſe. The Farrington eſtate if it deſcended 


= - mY among daughters might be held in coparcenary, whereas the re- 
and * verſion muſt be held by them in joiat- tenancy or tenancy in com- 
Marquis or mon. The former would be held in gavelkind, which could not 
n be the caſe with the latter, that ſpecies of tenure only applying to 
the perſons entitled to the Farrington eſtate it further appears, that 

the teſtator could not intend to include a remote reverſion, ſince 

he directs that immediately upon the deceaſe of his wife the lands 


ſhould. go to the devifees, which ſhews that ſuch lands were in- 


tended as might paſs all together, whereas re vetſionary lands 


might or might not be in a ſtate to paſs according tu cireumſtanees. 
As to the directions reſpecting the furniture it might be reaſonable 


for the teſtator to adviſe that his wife ſhould give that at her de- 


ceaſe to the perſons who would then be entitled to the eſtates in 
poſſeſſion, the furniture being of a periſhable nature, and not like 
Ay to laſt till the reverſion i in the lands ſhould fall in; but the re- 
verſion itſelf being a permanent thing, there was good reaſon for 
-Including it in the-refiduary deviſe to Lady R. Bertie, fince her 
:heirs might enjoy it though ſhe herſeff ſhould not ſurvive the per- 


ſons entitled to the particular eſtates. The Court therefore cannot 


hold that the ultimate reverſion paſſed to the heirs of Mr. Farring- 


Aan under Lord R. Bertie's will, without doing violence to the e. 
preſſions of chat ll and e e the intention of the 


:teftator. 


| 4 Gur, adv. wal 
iOn this "IO opinion of the Con was delivered by 
Lord AuvANLZT Ch. J. After this caſe had been 3 the 
-ſecond time at the bar, the Court expreſſed a deſire to be informed 
of the ages of Lady Robert Bertie and Mr., Cburlet Townſbend at 
the time when Lord Robert Bertie made his wilh-and alſo whether 


Lord Rebert Bertie had any eſtates in poſſeſſion except his eſtates 


in Kent. This was done with a view to aſcertain the intent of the 

: teftator reſpecting the annexation of the eſtates, and the effect of 
the reſiduary clauſe. It had been argued that Mr. Cbarlas Town/< 
bend was ſo much younger than Lady Robert Bertie, that the teſ- 
tator eould never have thought of guarding his wife againſt any 
hing which was to happen after the death of Mr. C. : Toxenfbend 
Ter org ea. Without 


2 


lands coming by deſcent. From the words uſed in the deviſe to 


A 
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without Kſye 3 but it now appears that at the time when he made 


+ His will Lady Robert Bertie was 64 years of age and Mr. C. Townſ- 
Bend 49, and unmarried. There was therefore only 15 years dif- 


erence between their ages; and as Mr. C. Town/tend had no iſſue, 
the poſſibility of the event taking place was not very remote. It 


alſo appears that the teſtator was ſeiſed of a fee farm rent in Mid- 
Aleſer of about 167. per annum; his right to which, although dif 


puted, and the arrears of rent withheld for four years before his 
death, was conſtantly aſſerted by him. This muſt therefore be 
taken to be a ſubje& upon which the reſiduary clauſe might ope- 


tate out of the county of Kent. 


The queſtion then, and the only 
queſtion in this caſe is, Whether the one third of a moiety of the 

 _  eftates deviſed by Thomas Farrington to his right heirs,(but which 
__- notwithſtanding certainly deſcended upon them), and of which 


right heirs. Lord Robert Bertie was one, paſſed by the reſiduary 


clauſe of Lord Robert Bertie's wilt? The principles upon which 


this eaſe is to be determined were not diſputed. It was admitted 


on the part of the leſſors of the Plaintiff, that it was incumbent 


upon them to prove by neceſſary conſequence ariſing from the 
other parts of the will, that the reſiduary elauſe had not the opera- 
tion which according to the rules of eonſtruction it was allowed to 
have, namely, that of carrying every real intereſt of every Kind 
"whatſoever, whether known or unknown to the teftator, provided 


it were not manifeſtly excluded. 


It was admittéd that it was ne- 


ceſſary totſhew that ĩt would be inconſiſtent with the general! in- 
tent of the teſtator and the particular proviſions of the will to im- 
pute to the teſlator any intention to convey the one third of a 


moſery of the eſtate of which he was ſeiſed as right heir of Mr. 


Farrington ; and that it was not neceſſary that the teſtator's mind 
ſhould be active in including the ſubject matter, but that even if he 
did not know that he had it, ſtill it would paſs, provided he did 


not mean to exclude it. Looking therefore at the provifions of 
_ this will we are to conſider, not whether the teſtator had not this 


particular eſtate in contemplation, but whether he meant that the 
reſiduary clauſe Houſd not have that effect which the law attributes 
to it. This is the prineiple upon which analogous caſes have been 
determined. Of theſe 1 will preſently mention two or three. ds 1 
wilt tate the governing prineiple of thoſe caſes, and the grounds ' 
upon which it was held in one caſe that the teftator did not intend 


ee latids ſhould paſs, and * another that they did-paſs; and by 
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eomparing the grounds of theſe caſes with the caſe now before the 
Court, I will endeavour to ſhew how far they ate analogous in 
che conſtruction of this teſtator's intent, and whether any one of 
them will enable vs to decide that the lands in queſtion were not 
included in the reſiduary: elauſe. In order tb prove that the 
lands in queſtion were not included, much argument was uſed to 
ſhew that the effect of this will was to annex t he purchaſed eſtates 
to the ſettled eſtates, not only during the contiauance of the 


eſtate tail, but alſo when the ſettled eſtates ſhould oome into the 


bands- of thoſe who ſhould be entitled to the reverſion in fee. 
For the ſake of argument, I will ſuppoſe this to have been the 


intent of the teſtstör⸗ it not being a very improbable intent, con- 
ſidering that the general object ef the teſtator was to ſecure- at all 

events to his wife that part of the ſettled eſtates over which he 
had no power, by holding out te thoſe entitled to the ſettled 
eſtates that they ſhould have the enjoyment of his unſettled eſtates 


after the death: of his wife. Then taking this to be the caſe, it is 


ſaid to be a neceſſary conſequence of that intent, that thoſe petſons 


who claimed the purchaſed eſtates under him would alſo; be, en- 


2 titled under him to one-third, of a moiety of the, reverſion of the 
* ſettled eſtates, . of which he was ſeiſed as heir at law of Mr. Har- 
rington. But non conſtat that the teſtator knew: he was ſeiſed of 


this eſtate at the time when he made his will, and what he would 


have done had it been ſtated to him at that time that he was ſo 
ſeiſed, I will not allow myſelf, ſitting as a judge, to. ſpeculate, be- 
_ cauſe I conſider that to be the moſt. dangerous mode of conſtruc- 
tion which can poſſibly be adopted. There is indeed nothing 
abſurd in ſuppoſing that his object was to annex the two eſtates 
together, provided his wife ſhould not be moleſted: and taking 


it for granted that this was his object, it has been. argued, that, it 
would be inconſiſtent with that object to ſuppoſe that the, teſtator 


intended any perſon to take this, third of a moiety, except thoſe 
who ſhould be the heirs at law, of Mr, Farringggns.. But this ar- 


gument proceeds upon the ſuppoſition that the, teſtater knew that 


he was one of the heirs of Mr. Farrington. Suppoſin ho gehen that 
the teſtator had been the. ſole heir of Mr. $4r/41gh0ns this circum- 
| Nance. would not be ſufficient. to reſtrain the gperatiog of the re- 
ſiduary elauſe. Ia that caſe, the. annexation. of. the ug, eſtates. 


avould have. been -unneceflary t to guard "bis, wife, fr fram, moleſtation 


; alter the expiration, of the -entail. for . if, he, VFA entitled ta the 
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reverſion; his wife would derive the beſt ſecurity for her quiet 


enjoyment,” by taking the reverſion under the reſiduary clauſe. 
We are therefore of opinion, that if the teſtator had been the 


ſole heir of Mr. Farrington, the reſiduary words would have been 
| ſufficient to carry the eſtate. The caſe then would have amounted 


to this, that the teſtator at the time when he made his will was 


ſeiſed of an eſtate, of which he was not cognizant ; and that it 
| is not inconſiſtent with the reſt of his will to permit that eſtate to 
be included in the reſiduary clauſe. I will now ſtate the caſes 


from which it appears to me that we are not at liberty to exclude 
any real intereſt from the operation of this reſiduary clauſe. The 
firſt caſe which I ſhall mention is that of Strong v. Teatt, in which 


os wad held that the reverſion was not included in the reſiduary 


clauſe. Lord Mangfield, in giving his judgment, which was after- 


wards confirmed in the Houſe of Lords, ſtates the queſtion to be, 

: „Whether by this ſweeping reſiduary clauſe the teſtator intended 

to deviſe the reverſion?” He then ſays, * The generality of the 
1 expreſſion, © and alfo all other the lands, tenements, and heredita- 


ments, in the ſaid counties of Tyrone and Meath, or either of 


them, whereof I am ſeiſed in fee-ſimple, or of which any other 


perſon is ſeiſed in truſt for me, together with their and every of 
their appurtenances,” if unreſtrained and unqualified by any other 


words, would carry all the teftator's eſtate in poſſeſſion, reverſion 
or remainder. But theſe general words may, by other words and 


expreſſions in the will, be reſtrained to any or either of theſe : 
and it is the fame thing whether it be directly expreſſed, or clearly 


and plainly to be collected from the will. Now” he obſerves, © here 
are plain expreſſions, whick are fully ſufficient to ſhnew that the 


teſtator did not intend to deviſe the reverſion of this ſettled eſtate. 
Then, after ſtating the numerous inconſiſtencies which would 


ariſe, from ſuppoſing that the reverſion was intended to paſs, he 
ſays, The conſequence 1s too manifeſt to bear an argument: if 
it be but attended to what abſurdities muſt follow from conſtruing 


the reverſion to paſs;“ and after commenting upon the particular 
expreſſions of the will, and the deſcription of locality in the reſidu- 
ary clauſe, he adds, But theſe minute and critical obſervations 


ſerve only to weaken the argument; ſince there are in this will 


ſufficient general words, which expreſsly and clearly ſhew that the 


teſtator had no intention to include the reverſion of the ſettled 
eſtate in his will, as much as if he had uſed particular words and 
Vor. . 1 2 expreſſions 
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expreſſions to declare it directly and explicitly; and concludes, 
&* It appears clearly upon the very words of the whole will taken 


together, that there can be no doubt of the teſtator's intention, 


that the reverſion of the ſettled eſtate ſhould not be included in it, 
but only the lands which he had in poſſeſſion.” Mr. Juſtice Wilmot 


wondered how any one could entertain any doubt upon the queſtion; 
it being as clear, he ſaid, upon the whole tenor and complexion 


of the will as the ſtrongeſt expreſs negative clauſe could make it, 
The Court therefore did not proceed upon the argument of pre- 


ſumption of an intention to exclude, but upon the inconſiſtencies 


| and abſurdities which would ariſe from including the eſtate in 


queſtion. . In the next caſe which 1 ſhall ſtate, it was held that the 


eſtate in queſtion was included in the reſiduary clauſe, and that 
inference and preſumption were not ſufficient to exclude it. That 


was the caſe of Freeman v. The Duke of Chandos. As far as infe- 


rence, conjecture, and ſuppoſition could avail, there was every 


reaſon for holding that the eſtate was intended to be Included ; 
but there was no" inconſiſtency in holding the contrary. The 


- Court certified, that though the remote reverſion might not be 
particularly thought of, yet the general words were ſufficient to 


include it, and the intention of the parties was to include all. 
Therefore they were of opinion that the reverſion i in fee of one 


undivided ſeventh part of the eſtate in queſtion did paſs by the 


act of Parliament in the pleadings mentioned to the Defendant 


the Duke of Chandos.” From this caſe I collect, that the ſame 


principle which induced the Court in Strong v. Teatt to hold the 


eſtate excluded, here prevailed to induce them to hold it included: 
there being no inconſiſtency in permitting the words to bave their 
legal effect, the Court would not by ſurmiſe contract their opera- 


tion. There is another caſe which is not im material in the preſent 


conſideration, namely, that of Smith d. Davis v. Saunders, i in which 


2 principle was laid down upon which we muſt decide this caſe, 


viz, that a reſiduary clauſe will extend to every latent reverſion 


which the teſtator may have in bim, unleſs it be expreſsly excluded 
by deviſe to ſome other perſon, though indeed if ſuch latter deviſe 
be to the teſtator's own right heirs, it will equally operate as an 
excluſion of the reſiduary de viſe, though the heirs cannot take as 
purchaſers. The queſtion therefore recurs to this, Whether it 

appears from any particular clauſe of this will, or from the ge- 


ineral intent of the teſtator manifeſted 1 in the vil, that i it would be 


„ 5 a inconſiſtent 
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Inconſiſtent with the other parts of the will to permit the reſiduary 
clauſe to take its legal effect? We are of opinion, that there is 
not ſufficient in this will to ſhew any ſuch inconſiſtency or repug- 


nancy. The general intent would not be obſtructed, but on the 
contrary would rather be promoted, by ſuffering the teſtator's 


wife to take this ſhare of the reverſion, ſince ſhe would thereby be 


enabled to protect herſelf to the extent of ſuch ſhare againſt mo- 
leſtation : and yet this is the only circumſtance which has been 
materially relied upon for the leſſors of the Plaintiff With reſpect 
to the circumſtance of the teſtator having had an eftate out of the 
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county of Kent, which might ſatisfy the words of the reſiduarx 


clauſe, it does not follow from thence that the. reverſion in queſtion 


was to be excluded; for, I have before obſerved, that it is not 


neceſſary that the teſtator's mind ſhould be active in including it. 


The will as it ſtands, ſpeaks thus, If Mr. Charles Townſhend 
ſhall die without iſſue, my wife will take my ſhare of the reverſion.“ 
Whether, if the teſtator had been informed that he was entitled to 


diſpoſe of this reverſion, he would have given it to his wife or 


not, we cannot undertake to decide; but there certainly is nothing 
in the particular proviſions of the will, or the general intent of the 


teſtator, to warrant the Court in ſaying that ſuch a : diſpoſition i is 


manifeſtly repugnant to either. | 


72 
Per Curiam, 


Let the Poſte be delivered to the Defendants. 
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MATTERS 


* 


1 8 ABATEMENT. # if 
421 6 virit in debt may be Abt in 7 | 


and ſtand good for the remainder. 


Powell V. Fullerton. E, 41 Ges. 3- Page 420 * I 
If a plea in abatement contain matter 


which is in part abatement of the writ 
only, but concludes with a prayer that the 
whole writ may, be abated, the court may | 
abate ſo much of the writ as 1 matter 


rope applies to. 7 ib. e 6, 1 


ACCOMPLICE. 
Su Laxemnr, e 1 


. 


Pe ACTION o ON THE ite. "Rs 
10 an action for maliciouſſy holding to 


bail, it is not ſufficient to prove, that the.l.; 
writ, was ſued. out after payment of the debt, 


if the circumſtances afford no inference of |- 


8 


WT 8 molice; but in ſuch caſe evidence of actua 
malice mult be given, Gibſon v. Chaters, E. 
| M Gen. 21 of | 3 


at 


ADMINISTRATOR; 8 þ-1 


1 Bene and; ADMINISTRATOR. 


„„ 18, 75 e hong 10 


Is 


1 


Z 


% 


yy it an affidavit to hold to bail dne the of. 


IS 


| - circumſtances vader which! a debt reve, 


and conclude hy reaſon whereof the De- 
fendant ſtands indebted in C. which he 
hath refuſed and ftill refuſeth to pay, n is 
bad. : Hane, v. e 2 40 Geo. 3. 
Page 48 
2. If ſuch, an „ dern 8 tender in 
notes of the Bank of England payable on de- 
, mana,” it is a ſufficient compliance with 
the 37 Geo. 3. c. 45. J. 9. though the 
words of that act are, e to be pay- 
able on demand.“ ib. TE „ 
3. If a Plaintiff executor hold. a Defendant to 
bail upom an affidavit ſtating the debt to be 
due, „ as appears by the teſtator's books” 
but omitting to add, ang which the de- 
ponent believes to = true,” the court of G. 


B. will allow the Plaintiff to ſwear to his 


belief in a ſupplemental affidavit. Garnham 
erecutrix, v. Hammond, M. 41 Gee. 3. \ 298 
4. If an affidavit to hold to bail made by. the 
Plaintiff's clerk expreſs] y negative. a tender 
X in bank notes, it is hall Smith v. Den, 
| M 4% C, 3. 3230 
! Yoon. v. Michel, E. , Fr Geo, Þ S. P. 

1 8 
18 Ina an {avi to Far to bail the "6" | 


6252648 


: 


| TY ter tet the Defendant was 
[ 


£ 4% ws. ELLE * 14 e "SAT 8 T * Bb hb 
N 92 5 Ne * ted | 
"a * . 
7 — 2 , JO 4 
* 1 1 


poſed that, at the time, 'of the aſgoment 15 


f 


* 


e 


INDEX. ro THE. 


indebted 1 bien on a bill of exchange, wt f 


that he afterwards aſſigned the debt by inden- 


ure to 4. B, C. and O. in truſt: 4 then de- A 
| t = town, and that at the time when the affida- 
müde, the Defendant was indebted to them | 
A. B. C. and D. as ſuch aflignees and | 
1 50 Held that the affida- 
vit was inſufficient, becguſe it did not deny | 
that the debt had beerfativfied to the Plain: . 


poſed, that, at the time of the affidavit being 
truſtees as aforeſaid. 


tiff between the aſſignment and the time 
ol the affidavit being made. Mann v. Sheriff, 
H. 41 Ges. 3. | Page 355 


4 But a e affidavit was allo. 


ed. ib. ib. 


7 · A perſon employed i in 1 as agent to 
; one cefiding at 3 diſtapee in the country, 


PRINCIPAL, MATTERS. 


* 


1 


ticks power of attorney to collett his 
debts, may make an affidavit of debt, poſi- 


. tively denying any tender in bank notes. 
3900 


 Chatterly v. Finch, E. jt Ga. 5 
8. An affidavit of debt, made by one of three 


heſt of his knowledge and belief is ſufficient. | 
. Stacey v. Fedenict, E. 41 Ges. 3. 


5 partners, denying any tender in bank notes 


to himſelf or to either of his partners to the | | A. could not maintain trover againſt B. 


390 | 


E An affidavit to hold ta bail in which à ten- |. 


der In hank notes is negatived by we 


Plaintiff's clark alone, then refident in Lon- 
dos its inſufficient, if the Plaintiff be. alſo 


upoh a bill tranſaction of which the cletæ 


bad the fole rr | "FT v. A, 


420 


F. 41 Ce. 3. 


10. IHF zn affidavit to hold to I 85 made 
* a | perſon, pins facie incompetent to make. | 


to +. 


"Defendant « on a common appearance i, 


= 11. The court will not : ſet aſide . 
| "and order the bail- bond to be delivered up. 1 
becauſe a defendant has been arrefted on a os 


ſpecial capias in which, as well as in the 


_ affidavit to bold to bail, che initials only of 
Howell 


his- Chriſtian name were -inſerted. 5 
. men, T. 41 Gn. 5 466. 
12. Affidavit to hold to bail mite by A. in 


teſpecd of a debt due-to. B. before. his dil- 


| «charge, uoder an inſolvent act, wherehy 


| AF” 'B. 'scllate becomes reſted i in the clerk of the 


5 peace, and n negativing a tender. in bank 
notes 10 ee belief ot 4 Keld | 
+ * S405 in \ if 
| : Oe HRT + - 2 
; + 1 
: "4 | | 25 ; x 5 80 ** . 


1. Whether ci cireumſtances proving him 
competent can de ſthewn by afidayir | | 
for caufe againh ; 4 rule for diſchargiog. 50 


1 


7 


* 1 


5 |  ſofficient, the court allowing A. and B., by 
a ſubſequent affidavit, to ſhew that 4. 
uſually ttanſacted B's buſineſs when out of 


vit to hold to bail was made, B. was out of 
town, and that an immediate arreſt Was 
neceſſary, as the Defendant was about to 
„bail on @ voyage. Lawſon v. M. Donald, 
M. 42 Geo, 5 Page 590 


1 


5 , 46 ENT. 


See ArribpAvir TO HOLD ro BAIL, 


| r. ＋. entruſted B. with goods to ſell in India, 
agteeing to take back from B. what he ſhould 
not be able to fell, and allowing him what 
he ſiould: obtain beyond a certain price, 
With liberty to ſell them for what he could 
get if he could not obtain that price. B. not 
being able to ſell the goods in India himſelf, 
leſt them with an agent to be diſpoſed of 


b by him, directing the .agent to remit the om 


money to him (B.) in England. Held that 


for the goods. "Brody v. Corwell, E. 41 


2. And it ſeems that he could x not maintain 
Ek ation, th, TB tho 


Nr 
I 
2 * . 


4 * 


e * AGREEMENT, 7 N 
resident in London, though the debt aroſe „„ 


Se Aoki LY bY 
\ PENALTY, | 8 
rburs, 1 4, 77 4. 

1 ROVER, 1 3 | 

1. Ig being tenant. to B. endet 4 e 

ing covenants, by which the former was 
bound to ſeich 75 buſhels of coals from Poo! 
yearly, aud deliverthemat the manſon houſe 
of the latter, and alſo to ſupply him with as 
much good wheat as he ſhould want in his 
- family at 5 ſhillngs per buldel, it was 
agreed between them that the leaſe ſhould 
be ſurrendered up land a new one granted, 

5 omittiog the above covenants. A new leaſe 

was accordingly executed, and at the ſame 

time an agreement was enteredinto, whereby 

A. agreed with B. that he would fetch 

x. and bri to the dwalling · houſe of B., bis 

© heirs and aſſigns 75 buſhels of coals yearly, 

17 for 12 years, (the tei m of the new leaſe,) and 

early ſupply B., bie-heirs and afſigns, with 


2 much good wheat as be -hould Fant in 15 


4 F **.2 : 4 
9 90 x / LI ** 7 
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INDEX To. THE PRINCIPAL MATTERS. 


is family at 8: ſhillings per buſhel. B. 1 B. having deen arreſted on a capias 

1 parted with bis reverfion in the farm | ſued out againſt him by the name of B. C; 
und alſo quitted the manſion houſe, in a bail-bond was given, by which 4, B., ar- 

; bias he reſided. at the time when the reſted by the name of B. C., became bound, 
agteement was made: Held that he was | conditioned for the appearance of A. B. ar- 
not entitled to maintain an action againſt |  refted by the name of B. C. The affi- 
A. for refuſing to deliver the wheat at the | davit to hold to bail named the Defen- 

1 Aipulated price; that the agreement being | dant .properly A. B. The court amended 
entire mult receive one uniform conſtruc- | the capias and return (but without preju- 
tion, and 4s it was clearly local in reſpect | dice to the Sheriff), and rejected an applica- 
of the delivery of coals, it could not be tion by the bail to ſet aſide the bail-bond. 

EEE, i 6-42 Os Yi 395}, ES Pons . 

2. gainſt bail in error may 

2. Held alſo that no parol evidence could be] be amended by the record of the recogni- 
1 admitted to explain the agteement, there ſance. Perkins v. Petit. Trin. 40 Ges, 3. 


being no eee ib, e / 275 
EE | Ne "0 3. A fiert facias, being made returnable on 
5 AID. RAVYER. | 5 a K. B. return day inſtead of a C. B. return 


2. Aid. prager is a dilatory plea within the day, was amended by the award of execution 


4. Ann, 4. 16. and muſt be verified by F Attinſon „ Wen, 1 41 

e ang v. Bmith, E. 41 Geo. 2.4. Gee. 3˙ e 396 
384 5 COS 

2, If the tenant in a writ of right pray aid 

after a general imparlance, it is a good 

cauſe of demurrer, and the court will give 


1. At the time of executing an annuity-deed, 
one R. Mi., the agent of I. C., the grantee, en- 


* 


Ws | 


judgment thereupon, that the tenant 18 8 | teredintoan agreement for rede mption, de- 
alone. ihe F;; MN Ed 1, | - ginningt| thus: Memorandum, I undertake 

d 5 5 . bre. and concluding, “ Witneſs 

| | ALIE N. I my band, R. V. agent for J. C.; The me- 


The IVEY analien within the termsof the | mortial ſtated that J. C. entered into the 
38 Gee. 3. c. 50. /. 9. (which exempts | agreement by R. V. his agent, and that it 
| from arreſt for debts contracted abroad, |. 48 witneſſed by R. M..: Held that the 
aliens reſiding in this country in conſequence | memorandum MY ſufficient. Cater v. H v. Hoſle, 
of a revolution in their own,) having eatered | N. 42 G. 3. 55 
5 "Into an agreement with the Plaintiff in a | 2 If in the deed fecuring an annuity, it be 
foreign country, the latter, in purſuance of | declared that the judgment, to be obtained 


the agreement, laid out m oney of Englan 4.1 under a warrant of attorney given at the 

7 0 ; 

\aher which the parties came to = adjuſt= | ſame time, ſhall be only a collateral ſecu- = 

ae England, and the. Defendant } ity for the regular payment of the annuity, = 

acknowledged the debt. The Defendant, . and that no execution ſhall iſſue man a il 
having been holden to bait for money laid | till default made in the payment for 14 

but by tbe-Plaintiff in England, and on an | days, and the memorial does not notice 

. account Rated in England, diſcloſed the L the above declaration, and in ſetting! forth 


above citeumſtances by affidavit, whereupon | _ the warrant of attorney, only ſtates gene- 
the coutt diſcharged Fim on = cothaon |: 71 that“ ſuch warrant of attorney was 5 
executed for the better ſecuring „ 


appearante. Sinclair v. Charles ae. 5 
e de France, H. 41 Gr, 3 2. ment of the annuity, as in the oy 
| _ Rated deed is particularly mentioned, Ml 


4 


2 KEC 


| ng ITN f [ | 
LE AM EN pn ENT, BS court will ſet aſide the aonvity for 878 
8. 2 + Recovery, r in the memorial, n V. 
MON 7 j Ne 4 » 
„ e e eee ee e M1. Gro. 3. 8. 


3. I debt, arifng o out of a an illegal isles, | 
9 5 que tom one of two par tners to the other, 


INDEX; 70 THE PRINCIPAL: MAT TERS. 


; ARBITRATION. WD 
0 OY 1 4. and B. in conſideration. b | 
5 11 0 money paid by one to the other, enter 1 


i: into partnerſhip, and covenant, in caſe of a | 


. difſolution of the partnerſhip, to ſubmit all 
matters relating thereto toarbitration; the ar- 


* -bjtrators ate not thereby authorized to deter- 
mine whether any part of the ſum of mo- 


ney which was the. conſideration of the 
een ſhall be refunded. Tatterſall v. 
. Groote, E. 40 Ce. 3. i Cee: gIREEK $1 
3; It ſeems chat no action can be maintained. 


for refuſing to nominate an arbitrator in 


putſuance of a covenant to refer matters to 
- arbitration. 4b. J ; | 27 10. | 


S 


be referred, together with other cauſes of diſ- N 


pute, toan atbittator, who awards a ſum due 


from one Partner to the other, expreſsly on 
© 2ccount | of ſuch debt, the Court will ſet |. 
* alide that part of the award, Aubert v. 
Maze, H. 41 Geo, 3. 371 


WF 2... Ad Bt 


45 If a. bond of ſubmiſſion to acbitention be» | 
teen, the truſtee of a wife and her buſband þ © 


_ recite, that à ſuit for ſeparation - bas 
„ been, inſtituted between the huſband and 
- ;wiſejio the Commons, ard that; in order to 
hee end to any conteſt; about the terms 

of ſeparation, it had been agreed that al! 


ſum 5 0 


5 


it. Sen. by, PS FORO, 


8 Hera of 0. a for that 
whereas C. died inteſtate, poſſeſſed of South 
Sea ſock, which. ſhe held in truſt for A 
| 9 upon which certain dividends were . ; 
in conſideration that 4. at bis Own expence 
would progure adminiſtration to be granted 
to the wife of B. as next of kin to C., and 
would furniſh evidence to enable F. and his 
wife to receive the dividends; B., and his 
wife as ſuch adminiſtratrix promiſed. to pay 
over to A. the amount of the dividends 
5 when received 1 Held that the conſideration 


| miſe. Rape Ve. CIR E ons A. 40 


2. An ebene eee à ſuit in 
chancery, binding themſelves, their execu- 
tors, and adminittrators; made an order of 


Smith v. Whol. 7. 4 Gro, N. 


oy ATTAGHYENT,. 


See BaiL, 8, 9. Ts 5 N 975 
- PRACTICE, 3. ' | 


ATTESTING WITNESS, 
Fee EVIDENCE, 1 . 


ATTORNEY, 
See Bair, 11. 


1 "- matters ſhould. be referred to J. S., and . 


ks. 


either of the parties ſhould be at liberty 
to apply to the Court to make the award a 

75 rule of Court ;” ſuch ſubmiſſion may be | 

4 . made a rule of the Court of Common Pleas | 
ä under .. 9 & 10 Mill. 3. Soilleux v. 
Ul, . 41. Geo, 3. 1 


. ARREST. 1 
be n To. HOLD To Tat, 11. 
\ Practice, 27. „ 
Faocess. 2. i gs 


— - 


"444 


* 


ASSAULT, 5 


1 * "Ne 


* 0 * 


)* 


| 


© Coors, 2. N 


A K INE * > 5 
339 9 « 5 4 " ? 


mY 


Ven, H. d C. 3. 357 
ATTORNEY'S bl, 
| | See Evipzxce, 4. A e 5 


. Delivery of an attorney's bill at the . 0 


, houſe . .of his client, one month before the 
dal ee $2 6h | | 
8. been 1 1 I «commencement of. an ad ion upon the bill, 
12 | Ii not a good delivery within eden 
5 ASSIGNMENT, - 6 23. and v. d 2-6 
c. bas. Jo. | EY” 183 . Ro kr, 3 155 Y 1 Ie 8 1 8 | 25 hes 
5 ; „ 25 If an pry (orrodules 3 into "bis bil Cer- 
: Wy 8 SUMP 8 I 5 OY 8 3 tain items connected with. his, pfrofeſfona! 
Sen 72 uA AND RECEIVED: proves „ Capacity, though. not immediately withis 
LEADING, 7, 8. 8 | va a the terms of the 2 Ges. 2. 6. 35 and. in an 
at declared os ares 3, and bis dies as Me e OI addion 
- 8 13 ks, 5 
. $ IH . 1 3 . J. 
8 — 5 F 5 95 5 2 7 2 , l 
85 | 3 . XI L | is 1 0 "Ts 


A Plaintiff may "foe out. execution * a 
different attorney from the attorney in tbe 
cauſe, without obtaining an order of court 


5 for changing the re Tipping n Febn= 


ſttated was inſufficient to ſupport the pro- 


Page 3 | 


X that Court and acted u pon therein as ſuch, 
way be the ground of an eſunſit at law. 


* 


LH WW 


15 86 Bits OF EXCHANGE AND PROMIS- 


4. The crown by letters patent granted to 


246 2s. Whether. an authority to enter the 
houſe of a perſon of a particular trade, be 


3 Alſo, whether the crown have power to 


I. 1 C. B. two days” notice of ane 


2. Secus in X. B. Wright u. Ley. ts Gee, 


3. It is not a ſofficient ground for 5 a 


.aQion upon the bill fail, becauſe it was not 1 
delivered according to the directions of the 


ſtatute he muſt fail altogether, and will not 


be allowed to recover for ſuch items only. 


Hill v. Humphreys, H. 41 Geo. 3. Page 343 | 


3. Qu. Whether the ſame rule would not. 
prevail, if ſuch items were not at ar con- 
nected with bis e ene Hh id, th, 


AUTHORITY, 


© SORY NOTES, 4. 
Oericenx, 1, 2. 


the maſter and wardens of the corporation 
of bakers (there being four wardens) by 


themſelves and their deputy er deputies | 
7. If on a bond debt, double the ſum ſecured 


full power to overlook and correct the 
trade of baking: Held that the maſter 
and one warden could not juſtify entering 


the houſe of à baker to overlook bread; | 


for if they acted as principals, they did 
not amount to a majority of Rare . to 
whom the power was given; and if they 


ated as deputies, they were bound to ſhew 0 
that they were appointed by the majority. 


- Cook v. Loeveland, A. 40 Geo. 3. 31 


incident to an authority, | given by charter to 
overlook and correct that trade? id, IT 


grant ſuch authority. 7 10. 
e l ier ie FA [2.455 
BA r 'L, Foe ſ | 

See AMENDMENT, 2. 3 


„ALIEN, 1. 
PRACTICE, 3. 5. 175 We” 19. 23. 27. | 
"PLEADING, I» 
9 3. 


cmuſt be given whether the bail originally 
put in, or added bail be brought up. Nation 5 
v. Barrett. M. 40 Geo. 3. in notis. 430% 


3 „ | A 131 


(perſon as bail, that be, is, deſcribed to 
be of A. in the county of B. gaol: les wo.” | 


UFauliner v. * Z. . G. 3. 2 30 4 


* 


— 


4+ The court will not diſcharge a Defendant on 
common appearance, on the ground of his 
having obtained his certificate as a bankrupt, 
and of the debt being thereby barred, if 
the validity of the certificate is meant to be 
TOO Stacey v. Federici, E. 41 Ges. 3. 
Page 3900 
5. If a Deſendant in error (the Plaintiff in 
the action), upon judgment being affirmed, 
take in execution the body of the Plaintiff 
in error, for the debt damages and coſts in 
error, he does not thereby diſcharge the 
-bail in error, bur may fue them upon their 
recogniſance. Perkins v. Petit and Gate, 
„ I, 440 
6. A recogniſance entered into by the bail 
in error without the principal, is good, 
Dixon v. Dixon, E. 41 Gro. 3. 443 


by the bond be the ſum for which the 
bail bind themſelves in the recogniſance in 
error, it is ſufficient, though” a further ſum 
be due for intereſt and coſts, and nominal 
damages have been recovered, © h. 
8. If bail be put in with the filazer of 
the "county in which the Defendant is 
arreft&d on a teflatum capias, the bail may 
be treated as a nullity and an attachment 
iſſue, Clempſon v. "Knox, M. 42 Geo. 3. 
1 

9. But if the Plainiif appear to have been 


aware that the ball were actually put in, 


though with the Wrong filazer, the court 
will relieve againſt the attachment. id. ib. 


9 7 o. An indorſer of a bill of exchange may be 


bail for the drawer, in an action againſt him 
on the ſame bill. Harris v. Manley, M. 42 
Geo. 1 526 
11. An attorney? 8 ; clerk, though. not clerk 


to the Defeadant's attorney, cannot become 


bail above. Redit v. Breomkead, 44. 42 
Ges. af „ . | 7 564 


BAIL vonn, 


See Anthony; 1. 
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. "BANKRUPT, 


Heyy 7 71 


| See PLEADING, 1. 1. 


1. A debt accrued. ſubleavent-1 to. an. act «|. 
| bankruptcy, but, previous to the iſſuing of 


tdtzhe commiſſion, is not barred by the certifi- | 
ede 15 1 v. Burrell. M, 40 Geo. 3. 

3 „ Joo}; is Page. 1 

27 4. 9415 8 became bail for him 
to the ſheriff and judgment was obtained 
agaigſt B. upon the bail bond; 4. then 
ENG: bankrupt, ,a writ of error at that 
time depending on the bail- bond, which was 
after wards non-proffed ; 3 upon this the debt 


and coſts were levied on B. by þ. Va. fs : 


after Which A. obtained his certificate: 
Held that B. was not barred by the certifi- | 


cate from, recoveriog.. from. A. the pt E 


of the debt and coſts leyied by. the ff. fo: 
- Goddard. 1 7 hanf. N. 150 Ge, Fi in 
7 8 


E "notis. 


Is „ The acceptor of 2 bill of exchange, two. ' 


days before- the expiration of the time for 
which the bill Was originally drawn, called If 

- upon. "the indorſer, and. informed bim pri- 

5 vately that he was inſolvent; the indorſer 
15 3 en being paid the amount of the 
vill, n at the na diene 10 brcvine 
n ſhould 8 Sberewpom d the zc- 
ceptot paid it, and four days after became 

- bankrupt: it alſo appeared that the bill 


had been Altered ſo 36 ti make it füll! 


- due before this tranſaction, but without 
the Defendant' 8 knowledge : Held that this 


. was ſufficient proof- of fraudulent preference 


to defeat the payment of the bill. Singleton 

v. Butler, Mich. 41 Geo. 3. 18383 

4. Payment to a creditor under an arteſt after 

a a ſecret act of bankruptey, is protected by! 19 

- Gev. 5 , 32 48 payment 55 ins the uſual 
and ordinary courſe of tradeiand dealing.” 

{Cox v. Morgany E. 11 Geo. got 398 

ol P. Nee Mauningran, Sue. E 38 

Gs. 3. in s. 399 


8 


| ghee gbode out af his ſhop in part payment 
of a bond not then due, and ſhortly after- 
Wards become bankrupt, the mere circum- 
| ſtance of the bond not being due will not 

alone vitiate the part payment on the ground 
of fraudulent e en v. Slod- 
5 4, M. 4 Gee. | 3. | Ie 382 


B A R 0 N AND 7 E M E, 
Cee ARBITRATION, n | 
1, A feme covert war in the city of 


in the courts at Weſtminſter. ' Beard & 
W. fe” v. al. in p E. Ab Geo, 3. 


93 


| 2, 9 abe edo 6f ”_ city of London 


be ſtated on the record; .. ee e, ih. 


mould be joined ſor conformity. id. ib. 


4. An Engliſhman' employed in the ſervice 


of the Britiſh government reſiding in a fo- 
reign country, and having lands there, 
upon the ceſſation of his employment in 


* ka? ſent his wife and: family to this coun- 
try, dut continued to reſide abroad himſelf: 
Held that the wife, not having repreſented 
herſelf as a ſeme ſole, wis not liable to be 


8 552 ow 3. 05 wg 
\BENEFICE,” 25 
. PuzapinGs, 20. 2 HY nde a 39 


11 1. or PARTICULARS 


| See EviDENCE, 6. 


PAYMENT oF MONEY INTO COURT, 4. 


An order for a bill of particulars does not 
ſuſpend the time for. pleading, and there- 
fore Plaintiff may bgn judgment imme- 
| diately after delivering the particular, if- 
| the time for pleading be then out. boy, 
man v. Langelte, H. 41 Geo. 3. N. 363 


0 WIE w , 
See FRAUDULENT CONVEYANCE, . 1. 
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London, is not liable to be ſued as ſuch 


3. And even in the city courts the huſband. 


conſequence of war between the two coun- 


ſuedd as ſuch. "Mar u. un. Tun. 


4 Ko 4 1 
e anal - 
5 | 1 0 


8 
* 
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INDEX TO' THE PRINCIPAL 


1. If the indorſer of a bill, having ſued the ac- 
ceptor to judgment, and taken out execu- 
tion, receive of him a ſum of money in part 
puymeßt, and take his ſecurity for the re- 
mainder, with the exception of # nominal 
ſum only, he is thereby precluded' from af. 


terwards ſuing the indorſef. 


Darley, H. 40 Geo 3. Page 61 


; 2. Debt lies by the payee apainſt the maker of 


a promiſſory note expreſſed to be for value 
FOE: * whe H. 49 Gio! J. 
4 | 78 
3. Al aQion will' not lie on 2 lh, 
note given in payment of a wager on 
ihe amount of the hop duties. Shirley v. 
Sankey, E. 40 Geo. 3. 130 


4+ A warrant was directed to an officer of 


exciſe by the commiſſioners, commanding 
him to apprehend 'a perſon. convicted in 
ſeveral penalties and take him to ptiſon, and 
keep him there until the amount of the 


penalties was paid; the officer having ar- 


reſted the party, diſcharged him on a pro- 
'miſfory note for the amount of the penalties 


payable at a future day; and the commil- 
ſioners afterwards approved of his conduct: 


Held that the di (charge was a good conſi- | 
deration for the note, and that an action 
might be maintained thereon. Pilkington 11 


v. Green, „„ Ok OR INEQSS { - | 


5. A. with'a view - to accommodate” B. lent 


him a bill, drawn by himſelf upon and 
accepted by C., who had effects of Aus in 
mis hands; B. indorſed it to D. who indotſed 
it over; the day before the bill became due 
B. paid the amount to A., who on hearing 


chat C. had failed gave B. à check for the | 
amount of the bill, and ſent him with it to 


D. to enable him to pay the bill when 
due; four days after that time A, learning 


that payment had not been demanded, de- 


ſited D. not to pay the bill, as no notice of 
"non-payment had been given by. the holder, 


and offered to indemnify him; notwitk- 


landing this D. afterwards paid tbe bill : 


Held thatD. paid the bill in his own wrong. 
Whitfield v. Sevage, M. 4x Geo, 3. 277 
6. A note promiſing to pay on the ſale, or 


produce immediately when, oY of the || 


[| 
e . eder .. Kane 


White Hart Inn St. Alban's lerts, and 


the goods and valutfeteived” cahnot be de- 
clared upon as a promiſſory note within the 
ſtatute, hog ir be averred 


8 


Cd 


Engliſh "We. 


that before 
vo 118 2 2.3.8 


* 
2 


8 


— : 
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MATTERS. 


the aQion commenced the White Hart Inn 
and the goods were ſold. Hill v. Halford, 
Exchequer Chamber, E. 41 Geo, 3. Page 413 


* * 
* 5 * 


B O N ä 
Ceberkinbrien. 
See Evipkxck, 3. 
PENALTY, 1. 


1. A bond taken by commiſſioners appointed 
under an incloſure act, to indemnify them 


; (elves againſt the expences of 2 ſuit brought 


to try the right to an allotment made 


by them, and in which: they. are, according 


to the directions of the act, made defen- 


dants, is not void. les v. Boxall, H. 
40 Geo. 3. 89 


2. Though there be a fund provider out of 


which ſuch ns. mop. in ſome caſes 
be ſatisfied. id. ib. 


3. At leaſt if the commiſſioners doubt whe- 


ther the caſe in N be one of thoſe 
caſes. id. | 3 5 ih. 


4 A. executed a bond as the j joint and ſeveral. 


bond of himſelf and B., and figned it © . 
and B., having no authority from B. ſo to 


ſeveral bond of J. Elliot v. PO H. 
41 Gw. 3. 5 338 


a BURGL ART. 
See Manner e 5 


Indictment for a burglary, laid i in FL iſt 


count to have been committed in the houſe 
of M. R. B., in the 2d. of J. B., and 
in the 3d. of W. NM. It appeared that the 
place where the robbery was committed, was | 
the centre of a building having two wings; 
that in the centre building the buſineſs of 
AM. R. B., I. Bl, V. N., and ſeveral other 
| perſons was carried om; that in part of one 
of the wings was the ſwelling of M. R. B., 
and in the other part that of J. B., neither 


dwelling of J. Bi, which looked into a 
paſſage! that ran! tbe! whole length of the 


pied by V. N., from which there was no 
ie robbetye did, not amount; in lau to a 


4 tas T. Su * A 2101 (13 5! I 308 


ww 


„ 1 1 5 : 
88 8 , PR „6 a +4 
. * $f 4 1 * * 
8 3% % = # ;F + M5 Fs . * 
af Is x We 8 * « FE-L EEE F * 5 4 xs} — 25 24 6 5 : 8 N 1 #56 
* 
0 - 


do: Held that the bond was good, as the 


baving any internal communication with 
the centre, except by à Window in the 


centte, and that the other wing was oe 


Communication with the centre, Semb; T'bat: | 
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INDER. 10 uE el. 


„ CARRIER. 
17 A. lend goods by B., who —9 « [will war- 


rant they ſhall go ſafe,” B. is liable for any | 


j 


damage ſuſtained by the goods, not wit ar 
ſtanding A. ſend one of his own ſervants in 

B.'s cart to look after them. Robinſon v. 
Duane * 6 1 8 I Fate 416 
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CERTIFI ca 11 E. . 


See nennen. 151 2. Fn 
« 9 vi! 5 1 
c U A R T 2 R, | 
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BY benni, 2, Zo Wed v7 mY TT 
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| 
«; +1 ; | 
COMMON RECOVERY. | 
I, The court amended recovery by inſerting 4. 
a new pariſh in the writ of entry, upon an afe.{ 
Þ fidavit of the original intent of the parties to 
include all their, property wirhin the county, 
and of the aſſent of all perſons intereſted 
at the time of the amendment. Wheeler v. 
_Heſaltine, . 42 Gn. 3. 1 l 60 
2. A writ and the ſubſequent proceedings 
in a recovery, were amended by: inſerting 
the worde, all and all manner, of tithes 
-whatſoever yearly ariſing, &c. from and out | 
of the ſaid premiſes,” on an aflid-vit, ſetting | | 
out the vonchce's title to the. tithes, and 
Rating his intention to have paſſed all his 


_  - intereſt in the premiſes, the word .. -heredi- 1 
s taments being contained in the deed to | | 


dead the uſes, and; the recovery being of | E. Diering v. The Earl of FO: Feb. 


. Michaelmas ; term, 39 e n V. | 
„Raue, I. 4 G. 3 3578 
* 03 the 23d June 14055 3. Ares 


ſoffered in the 2d Oct. 11 Geo." 1. of the See Hauras Conrys, 3, 
manor or deapery of Cheſter le Street, | 
-with ite members and appurtenances, 30 [ 4 
"A du 2, 


__umeſſuager, &c. and 400 acres of moor, was. 


* 
6563 


3 * 


N: CIP AL MATT ERS. 


| amended. by. inſerting, iy: the writ of entry 
and ſubſequent proceedings, after the words 
&,quadraginta acras more,” the words ac 
etiam advocationem, preſentationem, dona- 
tionem, nominationem, liberam-diſpefition- 
em, et jus patronatus eceleſtæ de Cheſter le 
Street, ac etiam advocationem, &c. de cura- 
tione de Cheſter le Street,“ the word © here- 
ditaments“ being contained in the deed to lead 
the uſes, and the intention to paſs the advow- 
ſon, with-the reſt of the premiſes appearing, 
although the amendment was conteſted, 
Hiilbank.v. Jol Ve, Court of Pleas at Dur- 
bam,. 23d June, 12G. 3. in notii. Page 580 


COMPOSITION. REAL, 
See Tarps, 4. 


"CONSIDERATION, 


See AsSUMPSIT, 5 | 
Bus OF EXCHANGE AND PROMIS 
SORY, NOTES, 4. 


* 


CONS IGNOR a AND CONSIGNE E, 


See. STOPPAGE iN TRANSITU., | 


1 2 


© CONTRACT, | 


See FRAUDs, STATUTE or. „ 
Teen, 13, 14, 15. 


43 


conrAIBUT ION 


1. 18 ſeems that one of ſeveral 3 ina 
bond. may recover againſt any one of the 
others his aliquot proportion of the money 
paid by him umder the bond, regard being 

had to the number of ſureties. Cowell v. 
Edwards,” Trin. 40 Gio. 08 

2. Even though the inſolvency of * princi- 
1 ud of the other ſutexies be not proved. 

ib. 

3. 17 4.5 Fs 1 c ee hound 3 
for D. in three Aeparate bonds, and any 

one of them-be compelled to pay. the whole 

debt of the prineipal, the two others are 
compellable to contribute in Proportion to 
the penalties of their reſpeQive bonds. Sir 


8. 12875 in notis, 10 | | ' 5 100 270 
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INDEX TO THE PRINGIPAL MATTERS. 


cvsrts, 


Str Covtrh, 1. 3. 
\Lowartc; 2. » 
1. The coſts of two actions between the fame 
parties though in two different courts may 
be ſet off againſt each other, Hall v. Oh. 


M. 40 Gi. 3. Page 28 
2. And in C. B. this may be done notwith- 
ſtanding the lien of the e for his 
j. coſts, id. ib. 


3. In 1 Plaintiff obtain judgment 


upon one of ſeveral counts in a declaration, 


he is entitled to the coſts of the whole. 


Spicer v. Teaſdale, M. 40. Geo. 3. 49 


4. In C. B. if the Plaintiff proceed to trial | 
| after money paid into court, and the verdict 


be againſt him, he is notwithſtanding enti- 
led to coſts up to the time of the money 


85 paid i in. Hilton v. Place, M. 40 Geo. 3. 


55 
5. The court "will not WI a. priſoner of 


war who ſues for wages earned on board | 


an Engliſh ſhip to give ſecurity for coſts. 
Maria v. Hall, Trin. 40 Geo. 3. 236 


6. Covenant by the Plaintiff as adminiſtratrix 


on a breach ſubſequent to the death of her 


inteſtate,. and judgment againſt her on de- 


murter: Held that ſhe was not liable to 


colts. en v. Groote Trin. 10 Go. 3. 
35 253 

8 In an eee a alle of . EA with 
a count for money had and received, if the 
Defendant pay no money into court, but 
eſtabliſh as a defence that the riſk never 
commenced, if the Plaintiff obtain a verdict 
for the premium only, neither party is en- 
. tifed to the coſts of the ſpecial count, but 
the. Plaintiff is entitled to the-cofly of the 
count on. which he ſucceeds, and ſo much 


of the expences of the trial as were neceſſa- 


. zily incurred by him in ſupport of that 
„chunt. 89 00 v. ws 44. 41 Geo. 3. 


8. Tue vat of C. B. in the FRYE caſe de- 
clared that they had, ſince the cafe of Spicer 
v. Teaſdale, determined to adopt the practice 
of K. B. teſpecting coſts in caſes of this 


nature.] 
IF a Plaintiff in * plead ſeveral 


5 pleas i in bar, upon which iſſues ate joined 


and ſome iſſues ate found for the Plaintiff 


and ſome, fot the Deſendant, the latter is 
entitled to ſuch coſts of the trial as relate 


dv 


"—_ —_—_ 


7 


all} 


| 


i 


Well as to the cofts of the pleadi ings, 2 
lum v. Simpſon, H. 41 Ges. 3. Page 368 


verdict for the Plaintiff obtain judgment 
non obſtante veredito, in conſequence of 
the Plaintiff's pleas i in bar being Fl he is 
not entitled to any coits on the — 
ſubſequent to the pleas in bar, becauſe he 
ſhould have demurred to them, Da C:fa 
v. Clarke, HE. 41 Geo. 3. £57 70 
11. Defendant having been arreſted on a 


term, on the day before the eſſoin day took 
out a ſummons to ſtay proceedings upon 
payment of the debt and coſts ; ondhe eſſoin 
day Plaintiff filed a declaration de bene effe, 
and on the day after the eſſoin day De- 
fendant obtained an order to ſtay proceed- 
ings : Held that the Plaintiff was entitled 
to the coſts of the declaration. Fawcett v. 


_ "flies M. 42 Gio. 3. | 515 | 


COVENANT, 


See AGREEMENT, 1. 


Ax BTTRATTONH T, 2. 
Cosrs, 6. 1 2 
Pkxp, 285 3 

1. A after granting certain premiſes in "fee 
to B. and after warranting the ſame againſt 
Himſelf and his My covenanted” that 
notwithſtanding aby act by him done to 
the contrary, he was ſeized of the premiſes 
in fee, and that he bad full power, Cc. to 


convey, the ſame ; be then covenanted for 


trators to make a cart- way, and that B. 
ſhould quietly enjoy, without interruption 
from himſelf or any perſon claiming under 
him; and laſtly, that he, his heirs and aſ- 
ſigns, and all perſons claiming under him 
ſhould make further aſſurance : Held that” 


4 


ceding ſpecial covenahe, or if not, that they 
were qualified by all the other ſpecial 
covenants againſt the acts of bimſeli and 
his heirs, Browning v. Wright, M. of 


| Geo, 3+ 


2. Ah being polſeſſed of a leaſe for years, 816 

ninted in an indentufe for making a family 
proviſion that if he ſhould die during the 
continuance of the term of the leaſe, his 


executots ot adminiſtrators ſoruld FF gn the 


to the iſſues on which he has Sree as 


5 
A 7 og 7 X | bo reſis 


10. If an avowant in replevin after trial and 


capias, returnable on the firſt return of the 


bimſelf, his heirs, executors, and adminif< 


the, iptervening. general words « ce full! powers h 


„ 
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INDEX. To T HE PRINCIPAL MATTERS. 
reſidue to B.; 4. OTST YR aurchaſed the | 


reverſion in 1 and died: Held that A. 
did not, by the terms of the covenant, in- 
tend to preclude himſelf from purchaſing 
the fee, and therefore his executors were 


not liable upon that covenant. Williamſon tt 
v. Butterfield, Hil. 40 Geo. 3. Page 63 ; 


| COURT 8, 
Ser. Baton AND FEME, I, fy 3. 
EXTORTION, I. ; 
1. If an attorney of C. B. ing an „Alon by 
original in that court againſt a Defendant 
reſident in Midaliſeæx, and recover under 


405., the Court will allow a ſuggeſtion to be 


entered under 23 Geo. 2. c. 33. . 19, to 
entitle the Defendant to double coſts. 
Parker v. Vaughan, M. 40 Ges. 3. 29 


2. An action for uſe and occupation, may be 


brought in the e court of Middleſex. 
ib. 38 427 ; id. 
3 If the Phiniff i in an 1 action of aſſault hav- 
ing recovered only 205. damages whereby 


he is entitled to no more than 20s. coſts | 


bring an action on the judgment, and ob- 
taining judgment by default in that action, 
enter it up for debt and coſts, the Court on 
affidavit of the Defendant being reſident 
in the city of London, and liable to be 
ſummoned to the Court of Requeſts will, 

under the 39 & 40 Geo. 3. c. 104, ſet 
aſide the judgment as to the coſts, Pour. v. 
Care, A. 42 Geo. 57” 588 


_ CUSTOM, 


Ste Baron AND. Fut, 7. 25 3. . 
PLEADING, 12. 
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DA 1. A G 2 8, 
Ser PENALTY, 1. 

WASTE, , 2. f | 
| In treſpaſs for aſſault and battery, and not 
guilty pleaded, the jury are not at liberty 


* 


to take into conſideration the circumftances | 
of the aſſault and battery with a view to | 
: 


reduce the verdict below the amount of the 
| damage actually ſuſtained, if thoſe circum- 
ſtances 'could have been pleaded. malen 
v. Chri Mie, 7. 40 Geo. 3 2 224 


F, DEB T, 
| 3 ABATEMENT, 12. | 

BIS OF EXCHANGE AND PROMISSORY 
''. NOTES, 2. 


1 


| 


. 5 | 
ever and whereſoever, and alſo all my 
3 


* - 
F 


| ſhould be neceſſary to ſupport A's 


17 


DEE D. 


A. by indenture (reciting that a ſuit was 
depending between him and B. reſpecting 
certain patente, and that the ſame could 
not be aſſigned without hazard of defeating 
the ſuit) granted abſolutely the ſaid patents, 
together with ſome others, to C., exceptinz, 
however, until the determination of the 

above-mentioned ſuit, ſuch patents as 

legal 
title; then followed a covenant, that FA. 
upon the determination of the ſuit ſhould 
aſſign the excepted patent to C., and that 
until. ſuch aſſignment A. ſhould ſtand le- 


. gally poſſeſſed of the ſame: Held that the 


legal intereſt in the excepted patents veſted 
in C. upon the determination of the ſuit 
without alignment. Cartwright v. Amatt, 
* 40 Geo. 3. Page 43 


DETAINER, 
See Pracrice, 18,7196 + ö 
Paola, I. 


'DEVISE, 


See Evnnibudi: 11. ; 
| 1, A. after giving a life eſtate in certain co- 


pyholds to B. deviſed as follows: All the 
reſt of my lands, tenements, and heredita- 
ments, either freehold or copyhold, whatſo- 


goods, &c, aſter payment of my juſt debts 


and funeral expences, I give, deviſe, and 


bequeath the ſame unto my wife 8. C.:“ 
Held that under this deviſe S. C. took only 
an eſtate for life. Mor v. Denn d. Mellor 
in error, T. 40 Geo. 3. 1 
2. Deviſe to G. L. the teftator's heir at Jaw 
for life, and from and' after his death to 
C. B. her heirs and aligns, i in caſe ſhe ſhall 


- ſurvive and outlive the {did G. L. but not 
otherwiſe, and in caſe ſhe ſhall die in the 


lifetime of the ſaid G. L. then to G. I. his 
heirs and affigns for ever: Held that the de- 
viſe to C. B. was a contingent remainder, 
and barred by a recovery ſuffered by G. L. 
"Due d. Planner v. Scudamere, M. 41 Geo. 3. 
28 
3. Under 2 -entid deviſe of all manors, Fs: 
ſuages, lands, tenements, and heredita- 
ments,, leaſchold meſſuages will not paſs 
unleſs it appear to have: been the evident 
intent of the deviſer that = ſhould paſs, 


a a Beate _ 


TIS - 


w Wa oo 


„ Mee Aon $8 a. Pi, rk. 


_ 


INDEX TO. THE PRINCIPAL MATTERS. 


. v. erh, M. 41 Geo. 3. 
Page 303 


i Deviſe «to S. S. her heirs and aſſigns for 


ever, but if ſhe ſhall happen to die leaving 
no child or children lawful iſſue of her body 


living at the time of her death, then to F. 
B. and his heirs:“ Held the deviſe in fee 
to S. S. was not reſtrained by the ſubſe- 
quent words to an eſtate tail, and that the 
deviſe over to F. B. was a good executory 
deviſe, 
41 Geo, 3. 324 
5. A. deviſed all his eſtates in the county of 


Doe d. Barnfield ve Metlon, M. 


D. to a truſtee for 200 years, to the uſe of 


the truſtee during the life of his ſon J. S. 
to preſerve contingent remainders, never- 

theleſs to permit J. S. to receive the rents 
and profits; and after his deceaſe to the uſe 
of the firſt ſon of the ſaid J. S. to be be- 


gotten on the body of the woman he ſhould 


bappen to marry, and the heirs male of | 
\ ſuch firſt ſon, and for want of ſuch iſſue to 
the uſe of the ſecond, 
every other ſon of J. S. and the heirs male | 
of their bodies in ſueceſſion, and for want 
of ſuch iſſue male, then to the uſe of his 
daughter E. S. her heirs and aſſigns for 
ever; the teſtator afterwards made a codi- 
.. cil whereby he deviſed all his eſtate to his | 
ſon FJ. S. and his children lawfully to be 
; begotten, with power for him to ſettle the 
- ſame by will or otherwiſe on ſuch of them 
as he ſhould think proper, and for default 

of ſuch iſſue, then to his daughter E. S. and 
per children lawfully to be begotten with 
a ſimilar power, and in default of ſuch iflue | 

to J. S. and E. S. equally between them: 
and he further provided that a en pre 1 
20o J. per annum ſhould be made on any 
woman whom his ſon ſhould happen to 
5 marry, and that his eſtates ſhould be. 


chargeable, therewith. At the time of mak- 
ing the codicil J. S. was married but had 
no child: 
conſtrued independent of the will; and that 
under the codicil J. S. took an eſtate tail, 


with a power to ſettle the eſtates on all or | 


any of his iſſue in ſuch way as he ſhould 
appoint, and thereby determine the. eſtate 


tail ſo far as it ſhould be inconſiſtent with 
: ſuch ſettlement. Seal 1 Barter, T. 411 
i | 485 
| 6. A. by - will deviſed 66 all his freehold and 
copyhold lands, tenemente, and heredita- 


Gee. 3 


r 


Held that the codicil was to be | 


4 
A OT” IE” — te mad 


| 


third, fourth, and | 


"_— 
6 


6 


*** 


ments“ in truſt for certain purpoſes, and af- 
terwards purchaſed new lands; he then 
made a codicil whereby, after reciting that 
he had deviſed “ all his freehold and copy- 
hold lands, tenements, and hereditaments” 
to the truſtees named in the will, he re- 


| voked the deviſe ſo ſat as it related to two 


of the truſtees, and deviſed “ his (aid lands, 
terements, and hereditaments” to the 


other truſtees upon the fame truſts, avd 
concluded with declaring the codicil to be 
part of his will: 
chaſed lands did not paſs, 

| Dom Proc. 7. 41 Gee. 3. 
7. 4. deviſed certain eſtates to B. for life, te- 


Held that the after-pur- 
Bowes v. Bowes, 
Page 500 


mainder to his ſons and daughters in ſtrict 
ſettlement, remainder to G. for life, re- 
mainder to his ſons and daughters in like 


manner, remainder to his own right heirs, 


and died; B. being ſeized of the above 
eſtates as tenant for life, and alſo entitled 
to one fixth of the reverſion as one of the 
right heirs of J. made his will, whereby he 


gave to his wife for life all ſuch freehold 


and copyhold lands as he had purchaſed, or 
way ſeized of in fee ſimple or in exchange 
for other lands in Kent; and then after re- 


_ citing that he had granted a leaſe for years 


to D. of the lands whereof he was tenant 


for life under A.'s will, declared that in 


caſe ſuch perſons as ſhould be tenants for 


life or otherwiſe of that eſtate, by virtue of 
A. s will ſhould not moleſt D. in the poſ- 
ſeſſion of the ſaid lands as leaſed; and at the 


expiration of the leaſe ſhould grant a new 


leaſe to his (B.'s wife) for life, then he 
_ deviſed his lands purchaſed of E. and F., and 
all lands that he then had or might have a 
right to, both freehold and copyhold, ariſ- 


ing from exchange of land, act of parlia- 
ment or otherwiſe in Kent, deviſed to his 
wife for her life, to go with and be ſubject 


to the ſame entail as the eſtates left by 4. 
were or might be ſubject to by virtue of 4. “s 


will, to take effect immediately after the 


deceaſe of his wife, and in ſuch caſe re- 


commending his wife to give the furniture 
which belonged to the houſe on the eſtates 


left by A. to whomſoever might be living 


to enjoy it, but in caſe ſuch perſons as 
ſhould be tenants for life or otherwiſe by 
virtue of 4.'s will ſhould refuſe to grant 
ſuch leaſe or e en Pp. then he 

22 gave 
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gave to bis ſaid wife and her heirs al his 
freehold and copyhold lands and houſes 
which he had before deviſed to her for life 
only, and all the reſt and reſidue of his 
real.eftate whatſoever, and all the reſt and 
reſidue of his perſonal eſtate of what nature 
or kind ſoever or whereſoever he gave to 
his ſaid wife and her heirs, executors, ad- 
miniftrators, and affigns for ever; D. was 


i 


to the wife of B. for her life: Held that 
the wife of B. was entitled to the one 


ſixth of the reverſion under the refiduary | 
Geedright, d. Earl of | 


- clauſe in B.“'s will. 
 Buckinghamſbi re and others v. Marquis e 
A 18 Wi ife, ar. 42 Geo. 3. 

0 eins e 


5 O M 1 01 E. 
to "Puſan property follows the perſon of the 
owner, and in caſe of. his deceaſe muſt be 
. diſtributed according to the law of the 
' Country in which he was domiciled at the 


not moleſted and a new leaſe was granted | 


time of his death, without regard to the 
Actual Pi of the property. Brute v. Bruce, 

Dom. Proc. April 1790. 229 n. 

2. A perfon born in Nelland Wie gone out 

te Iadia in the ſervice of the Poſt India 
Company, and having died there, it was 

"held that India v was whe Erez of nis domicile. 

id. | 3 

3. For wa place hee a a mar is, „ ſhall primd 

4 \ facie be taken to be wu Oy of * RoW 
; Seele e 55 6h his . 
g 4 But if ſuch ld 8 gone to Lade f in 
Athe Kiog's ſervice, or for any temporary 


* 
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ESCAPE, 


Fee PLEADING,. 26, 27, 

1. The ſheriff having arreſted a party, per- 
mitted him to go at large without taking 
a bail bond, returned cepi corpus, and be- 
fore the expiration of the rule to bring in 
the body put in bail; 
not liable either to an action of eſcape, or 
falſe return. 
40 Geo. 3. Page 35 

2. If after the commencement of an action 
of eſcape againſt the ſheriff for not tak ing a 
bail bond good bail be put in and juſtiſied 

in the room of bail before put in, who by 
the practice of the court were a mere nul- 
2. the Plaintiff cannot recover, Alling- 
e v. Flower, T. 40 Gio. 3. 246 


ESTOPPEL, 


Debt on W conditioned ſow ths: per- 


purpoſe, it ſeems that the domicile of his 
birth would not have been altered, id. ib. 
5. Mete intention to return to his native 
country at ſome future, period, is not ſuffi - 
cient to prevent the change of domicile if 
+ pa perſon die before ſuch e be put 


in uten, A ib. 


R 1 by 13 : « 4 + 1 ö 
* " PR * 


2 . 
in * p 
SB > ' 5 
. ö . 
F 8 = * 5 * 20 £ . 4 4 1 
2371 115 & + bo beet er | | TER 
4 ” 
*** 
* f 


. 3. E c * N E N ; 
Lire, STATUTES or. | 


MonTGAGE, . « gl © 


2 ee 12 11. 
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= ERROR. WR Ti or. 
6. an, 55 6, 7. bog 21 


* PRACTICE, 13. 21. 35. —_ 


Tn" IT IR. 


formance by R. G. of all the covenants on 
his part mentioned in a certain, indenture 
bearing even date with the bond, made or 


expreſſed to be made between the. Plintiff 


and the. ſaid; R. GC. Plea, that before the 
execution of the bond ĩt was agreed that the 


Plaintiff ſhould: grant to R. G. a leaſe un- 


der certain covenants, and that the Defend- 


ant ſhould enter into a bond as ſurety for 
1.75 ib. 1 


the performance of theſe covenants; that 
the Defendant did accordingly entet into the 
bond on which the action was brought, but 
that the indenture mentioned in the con- 
dition thereof is the leaſe ſo agreed upon 
and no other, but that the, ſaid leaſe never 
was executed: Held on demutrer, that the 
Defendant was eſtopped by the condition of 
dbe bond from pleading this matter. He- 
5 v. Ny H. 4¹ Goo. 3. 299 
1 EVIDENCE, 
Se en ON THE CASE, 1. | 
DamaAces, REA | 
InsvRANCE, 6. 
PAYMENT, 4, 2. 
STAMPS, I, 2, 3.5. 
Tirnks, 3. 
VARIANCE, 1, 2. f 
1. If a Plaintiff” s attorney previous to bring» 
ing an action for a diſtreſs under the war- 
rant of a magiſtrate make out two papers 


cle Sailer, Purporting x to be demands 
.. of 


Held that he was 


Pariente v. Plumbtree, MH. 


— 


of a copy of the warrant, orifice to the 24 


i ' other will be ſufficient evidence at the trial. 
Jory v. Orchard, M. 40 Geo. 3 Page 39 


2. : If A. agree to acknowledge an old warrant 


of attorney given by him, ** ſo as to enable 


ent may be entered up under a judge's 
der without an affidavit of the ſubſcribing 
tneſs,, Laing v. Raine, H. 40 Ges. 3. 


Dy having been tote by A. and 
fied by one witneſs, was carried into an 
ir ſhewn to B., Who was 
alſo, which he accord- 


was a good witneſs to prove the execution. 
Parke v. Mears, Trin. 40 A 217 
4. A copy of an attorney s bill, the original 
of which has been delivered to the Defend- 
ant, may be admitted in evidence without 
proof of notice to produce the original, 
Anderſin v. May, T. 40 Geo. 3. 1 


: 5. And is concluſive as to the reaſonableneſs 
of the items, id. F | ib, | 


6. If a bill of particulars. "EL the Plaintiff's 
demand to be for goods fold and delivered 
to the Defendant, no evidence can be re- 


4 
1 . 4 


„ 40 Ge. * \ Kel 243 
7. If at the bottom of an voflamped draft 
(not within the exception of the 23 Ges. 3. 
c. 49. / 4.) there be an acknowledgment | 


5 of the dra wee, that a third perſon paid it | 
for him, that. acknowledgment cannot be | 


received i in evidence; ; becauſe, if received, it 
would give effect to the draft. ä Ke v. 
_ Ray, E. 41 Geo. 3. 383 
8. Evidence to the character af a Defengant | 


is not admiſſible upon the trial of an in- 


formation in the Exchequer, The Aitor ney 
General v. Jobn Bowman, Sittings at Meſt- 
minſter, coram Eyre, Ch, B, 16 June 1791, 
| 532 in notis, 
9. If a Defendant give in evidence an anſwer 
in Chancery of the Plaintiff, it will not en- 


ingly did in tne preſence of 4. Held that B. 


— 


title the Plaintiff to avail himſelf of any 


matters contained in ſuch anſwer which 
are only ſtated as hearſay, Senb. Roe d. 
Pellatt v. Ferrars, M. 42 Geo. 3.3 548 


Gee. 3. Co 44 / 6. and ſi an both for his client, | 
and then deliver one to the Defendant, the 


| 


to enter up judgment thereon,” judg- 


85 


— = 


The 
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10. No parol evidenee can be received to ex- 
plain an agreement in which there is no 


Cher v. Guy, M. 42 Geo. 3. 
11. J. deviſed bis eſtate at Lußbill in the 
county of Wilte, and Hearne and Buckland 
in the county of Kent, to his ſor. in fee;” 
at the time of the deviſe H. had lands in 
the pariſh of Hearne, and alſo in the ſeve- 
ral pariſhes of C. . S. R. and S., all 
which he purchaſed by one contraCt of one 
perſon, and uſed to call his * Harnt eſtate,” 
or Hearne- Bay eſtate ;” the eftate at 
Lußbill in Wilts, and alſo a farm called 


> Buckland Farm in Kent, were ſold before 


the teſtator's death, and at the time of his 
death he had no eſtate in Kent, except that 
which lay in the pariſhes of Hearne, C. . 
S. R. and S.: Q. Whether the above 
facts were admiſſible in evidence to ſhew 


in the ſevetal pariſhes of C. . S. R. and. 


_ Whitbread v. May, Mt. 42 Geo. 3. 393 


EXCHEQUER CHAMBER, Covar or, 
See INTEREST OF MOST, bw 


wp E X c l 8 r. 
See Hanna Conros, I, 2. 


4 "EXECUTION, : 
Ste ATTORNEY, i. i 
Court will not diſcharge a priſoner 
out of execution, becauſe the judgment 
againſt bim is not docketted and entered 


upon the] rolls of the Court. Pariente v. 
9 E. 1 Geo, . 2 163 


8 


Ser CosTs, 6. 
" PLEGDING, 2, 3: 21. 


EXTORTION, 


| See Box, 1, 2, 3. 

If by abuſe of the proceſs of one of the 

Courts at Weſtminſter, a ſheriff's officer ex- 
- tort a promiſſory note from. a ſuitor, and 

then declare upon that note in another of 
the Ccurts at /Peſtminſter, the latter Court 


F | — 


7 * 


lateot ambiguity. (See Agreement, 1, 2.) 
Page 505 


that the teſtator intended to pals the land 


| ., S. a8 well as that in the pariſh of Hearne? 


Ex ECUTOR AND ADMINISTRAT OR, 


cannot 


— * 
7 > 
7 2 
; ** 
1 
_ 3 l 
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: * 
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— . to puniſh the | 
oſficet umder the 32 Geo. 2. c. 28. / 11, 


: SIG! Sh, \e 4 40 Geo. 3. 
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7 FALSE JUDGMENT, 
Ser PurapinG, $3...) 


9 * 


PALS E RE ro KW. 
See crear, . 


* 1 2 1 75 


II A2 KE „ 
Ser Bait, 8, 9. 3605 


Ke | # FINE. 


x 4 4*%s £7 


The Court refuſed to ws a The: paſſed 
- two years back, by ultering the ſurnames 

| ol the Deforciants, though it was ſworn that 
2 Wrong name had been inſerted by miſtake. 
2. Ne ä T 41 Ge. 3. 
155 


P Hs | . F 
'f 3 þy 


SH 1 


7 See oe bas 15 2, 3. 


FRANKING, 
A Roman Catholic Peer is not entitled to 


frank. Lord Pure v. Lord Auckland, E. 
40 Geo, 3. 2 139 | 


* 
* 
pe 
* 


1naliig e . FR AU D. . F | 


Fe Baton L be 
, PayMeNT or Money INTO Cour, + 


"FRAUDS, STATUTE oF, 


1. A bill of parcels in which the Lehdet p 
name is printed, delivered to the vendee at | 


the time of an order given for the future | 


delivery of goods, ſeems to be a ſufficient | 
memorandum of a contract within the Sta- 
tute of Frauds. e v. Jackſon, 7. 
40 G. 3. 238 
2. At all events a de letter, written 
and ſigned by the vendor, referring to the 
_. order, may. be connected with the bill of 
.. parcels 1 ſo as to take te caſe out of the Sta- 


| 


ie, 76 5 ib, | 


1 


*PRAUDULEN T CONVEYANCE, 


The goods of A. being taken in execution 
and put op to ſale, B. became the purcha. 
"fer, and took a bill Of ſale of the ſheriff, but 
permitted . to continue in pofſelſion ; 4. 


ten executed another bill of (ale of the ſame 


8680 'to C. a creèditor, under which the 
latter took poſſe ſſion; whereupon A. brought 
an action againſt C. for the goods : Held 
that che firſt bill of fale was valid, and that 
A. was therefore entitled to recover. Rida 
2 vs e H. 40 _ 3. Page 59 


FREI G H T, 
8 ramon. * 7 


6. 


GX 0 PL E "3 
See HapzAs Conus, I 2. 


HABEAS CORPUS. 


I. Fate of a demand of a copy | of the com- 
Mmirment on the turnkey of a priſon, is not 
_ ſufficient to ſupport an action againſt the 
gadler for the penalty incurred by him un- 
der the habeas corpus act for not delivering 
the copy to the priſoner within due time af- 
tet demand made, if the gaoler himſelf 
- were in the priſon. Huniliy v. Luſcombe, 
. 42 Geo. 3. | 1 ETERs 530 
-$ Du, Whether a commitment in execu- 
tion for a penalty on conviclion before a 
magiſtrate for an offence againſt the exciſe 
laws be a commitment for a criminal 
matter,” within the proviſions of the ha- 
© beas corpus act, fo as to entitle a priſoner 
to an action againſt the gaoler for hot de- 
livering 2 copy of the commitment 1 
To certain time after demand 2 a. ib, 


HOPS, 


Ste tb or Excfancta ND Pad 1950ky 
Norzs, 3 3 
Titans, 1, 2, 3. . 1 | 


———HORSE- RACE, 
Ser Waok, . | e fo the 


* 8 — 


S 


I puke; 12. 14. 215 7 8 | 


| If an 28 of parliament for incloſing and allot- 


See 8 1. 
Vi PraaninG, 9. 
5 EVIDENCE, 8. 

| Ste 1 I. 


gi PARTNERS, 1, 2. 


4, Policy on the Cure “ at and. als Operto 
to Lynn, with liberty to touch at any ports 


| and euer appointed to protect ile trade 
© "of that place to Liſhen, from whence it was 


on- 16 ＋ 11 INCI AA MATTERS. 


1 | | 


ILLEGAL CONTRACT, 


For ARBITRATION, 1 

Birrs or Exc AND > Proutssou | 
NorzEs, 3. | 

\ Monzy HAD. AND RECEIVED, 2. 

e I, 2. 1 K. | 


AMPARLANCE, | 


INCLOSURE ACT. 


ing the common and waſte lands of a pa- 
riſh through which a havigable river flows, 
empower Commiſſioners to ſet out ſuch pu- 
blic and private roads and ways as hey. 
| ſhall think neceſſary,” and direct that all 
" roads and Ways not fo ſet out ſhall be 
| deemed part of the lands to be allotted, 
an ancient towing path on the bank of the | 
river, though not ſet out by the Commil- 


fioners, fill ſubſiſts, for it is not within * 


their juriſdiction. Simpſon v. Scales, T. 41 
TM 3 


ANDEMNITY, 3 


INDICTMENT, 8 


; 


Page 496 | 


INFORMATION, 


17 


2-4 


FNQUIRY, WRIT or 


. 'TRAGTICHs 16. 
INSURANCE, 


rei tee rn EE. OE EI ks 


- PLEADING, 10. 


cn the coaſt of Portugal to join convoy, | 


particdlarly at Lyn, at 12 guides per | $ 
cent. td teturn fix pot unds bi ſail with . 
is canviy from the co of Portugal and arrive; 


the Ceres failed from Oporti with a Yop | 


| 


— —— CL 
— 


— — 


ö 


4 a 


to proceed | with the, Lib trade under a 
5 convo) for England; in the way from 

Oporte to Liſbin the fleet was di iſperſed by a 
Ber e the Ceres, Judging f for the beſt, run 
for England, and artived : Held that the aſ- 
ſured | was entitled to a return of temium. 
Audley \ v. Di, H. 40 Gas, : Þ Pee 111 


2. 80 where the words were © if ſhe depart 
with convoy from Portugal and arrive.“ 
Everard v. Hillingworth, H. 40 Geo. 3. 

ib. in notit. 

3. If A. and B. declare upon a policy of in- 
- ſurance, and aver that they were intereſted 

| until and at the time of the loſs, and it be 
proved that C., after the policy effected, but 
. before the loſs, became a partner with 
4, and B. in the goods inſured; it ſeems 
that the variance is not fatal, for the aver- 
ment of intereſt relates to the time of mak- 
ing the policy. Perchard v. Whitmore, 
Guildhall Sitting fur Mich. 1786, coram 
Buller 7. n 

4. A warranty to depart with convoy is not 
complied with, unteſs failing inſtructiohs be 
obtained before the ſhip leaves the place 

of rendezvous, if by due diligence of the 
maſter they can be obtained. Anderſon v. 
Pitcher, E. 40 Geo. 3. 18 164 

5. If a policy be effected on à foreign built 
hip Britiſ owned (which not being te- 
quired to be regiſtered may ſail without 

convoy), it is not incùmbent on the sſſured 
to communicate to the underwriter, at the 
' time of making the policy, the Cireum ſtance 
of her being foreign built, Long v. Duff, 
T. 40 Geo. 3. | 209 

6. In a,declaration on a policy of ihſurance, 
the Plaintiff averred that Meſſis. E. wall the 


— 


3 the loſs, were e in the cargo which 
was the ſubject of the inſurance o a 
large amount, to wit, to the amount of all 
the money ever inſured thereon ;' * at the 
trial it appeared, that previous to effecking 
the policy Meſſts. H. had admitted another 
mercantile houſe to à Joint concern in the 
cargo inſured : Held that the averm fit was 
ſupported, by the evidence, * Fry, 7 be 
40 Gro. 3. 4 es de ad 
7. In an action bn 4 ele) of Mdllabes, Wich 

7 40 count for money pad and PEReivey,' if the 
Defendant b no monty Tato Court, "ar 
Bt 5 


INDEX To THE PRINCIPAL MATTERS, 
* | 7 a 


3 


eſtabliſh as 2 defence. that he. riſk never 
i commenced, the Plaintiff i is entitled to a 


1 verdict for the premium, though, no,.de- | 
mand of premium was made by his coun- ö 
ſel i in opening the caſe. Penſen v. Le, N. a 

Fuge 330 

8. Inſurance on goods from * to B. 0 until | 
"they ſhould be there diſcharged and ſafely | 


2 44 + £2 


41 1 3. 


'Janded; "a on their arrival at B. the mer- 


chant to whom the goods beſonged em- 


18 and paid à public lighter to lane 


them, and the goods being damaged in the 
„über without negligence, the underwri- | 


ters were held liable for the loſs. Hurry 
a v. The Rejal ppp Aurante Catmpiti E 
41 Geo. 3. 430 


8. H. Ruther v. nals Afronc Company, 
; " Guildhall, 8 June WK coram Bulle "Fe: 


5 7 * 17 1 "_ 
5 | "5 EP 4 * 4” 774 


INTERNES T Of MO EY, 


an 


See Mos EY HAD AND RECELVED;: 3. 


431. n. 


Ts 


1. If judgment for the Plointiff on an 3 
* 3 be affirmed in the E xchequer Cham 


ber, that Court will not allow- intereſt, 
e v. PP an gala b b Gan 3˙ 
3 „ 219 
Is 7 a 9 for 2 2 of ods: if any 
- particular time be limited for payment of 
the ptice, the vendor is entitled io intereſt 
on the price from that time. e 
v. Millet, M. 41 Geo: 3. 


ISA a 437+? 7 he 


* 


i? 


INTEREST, fend j 


Ses 1 10% It: l 198 Yo ' 


- * 
1 
| 
q 
S# 


Iss 1 E P L £4, 
See Pracrice, 28. : 1 gs Mido lg 5 


J0DGuENT,. + Rog 
be 1 1 
ExECUUTrION, 1. | 
_ Practice, 6, 26. þ 


| PrzSONER, * 
Was rE, 1, 2. a 


* 
* o : 
+ & 


4 
* * \ 


St 2 2 


_ 


Reeves E. 


. 
, 


4 


g 


337 


4 


A If the judgment of . of Ae 
in certain caſes be declared final by ſtatute, | 
their judgment cannot. de queſtioned in an 
.,,»Qion of treſpaſs. The Earl 2 Radnor v. 
41 Geo. 3. | 


2 


L AR CEN. "2 

tf COVEY wake ſolicited to betome an accom- 
pliee in robbing his maſter's houſe, inform his 

" maſter thereof, who thereupon tells him to 


* 


| carry on the buſineſs, and conſents to his 


opening a door leading to the premiſes, and 
being with th#robbers during the robbery, 
and alſo marks his property and lays it in 
a place here the robbers are expected to 
come, this conduct of the maſter will not 
amount to a defence in an indictment 
againſt the robbers. 755. King Ve Jobn 
| Begingeon ond lber, 77 in. 41 Gee. 3. 
8 e . > oy 508 


ö 


Ne 

l LETTERS, - 

See ; Famine, 00 

IN St}. e i 
20 12% 11 1 1 ; 

See 1 AND SETTING ASIDE no. 

7 CEEDIN CGS, 1. : 


"LICENCE, 
6 Wet, 1. TOY 


MD e! 


1 * 
* 
2 * "4 


17 * K 1 E432. 5 


See CosT s. 2. 


| LIMITAT 1 O ) N'S,|STATUTEs or, 


See TiME, 1 
Ususy, 1. 

J. & demiſed lands to 1 rector of D. for 40 
years at a certain rent in the leaſe, the rector, 
after covenanting for payment of the rent, 
further granted to J. S. the tithe of oats 
for the pariſh of D. ; the leaſe alſo contained 
a proviſo for re-entry, in caſe the rent 
ſhould be in, atrear, or J. S. his heirs, &. 
ſhould be diſturbed by che reQor or his 
aſſigns in the receipt of the tithe, and con- 

_ cluded with a covenant on the part of I S., 
that the redtor ſhould , 2 Read enjoy the 
lands under the covenants, grants, and agree- 
ments contained in the leaſe. After the 
expiration of the leaſe, the rector continued 


, 
y {$$ "Ex I * * 
* * s 


4 f a Pp ; 
® : a . k 1 


— 


to hold the land, but witheld the rent for 
more than 20 years z the heirs of L. S. at 


ite ſame time continuing to take the 
tithe of cats, and ſome confuſion exiſting 
as to the reſpective rights of the tector and 
the heits of I. S., the latter being poriioniſts | 
of the tithes of the pariſh: Held is eject- 
ment by. the peat. J. . againſt | 
3 lie 


8 t * na id" + 8 * * # , & 6. 7 * : 
„ BS 4 - K N e * 


391 = 


- 


in the operatioa of the ſtatute of limitations. 
Koe ex Dim. Pellatt v. Ferrari, M, 42 


Ln. * "#3 542 
L ONDON, 


See BARON AND Fee, I42, 3. 


A 


* 


LUNATIC, 


1. If a perſon againſt whom a commiſſion of 


lunacy has iſſued be arreſted, the Court of 
Common Pleas has no power to difcherge 
bim on the ground of , his lunacy. Steel v. 
Allan, H. 41 Gro. 3. 302 


2. Nor will the Court compel ſecurity for coſts 


in error on the ground of the Plaintiff in 
error being a lunatic. 


Geo. V 437 
M. 


| MALICIOUS. PROSECUTION, 
See ACTION ON THE CASE, 1. 


MIS JOIN DER, 


See PLEANING, ; 21. 


MONEY, 


Fee brenne, on 


| MON EY nad and RECEIVE D, 


88 by C. who had effects of his 1 10 his hands; * 


had been given by the holder, and offered to 


— 


.SCRY NOTES, 5. 


#3 with a view to accommodate B. lent him 


a bill drawn by himſelf upon and accepted 


B., indorſed it to D., who indorſed it over; 
the day before the bill became due, B. paid 

| the amount to A. „ who on hearing thit C. 
had failed gave B. a check for the amount 


z four 
days after that time, A. learning hs pays 


ment had not been demanded deſired D. to 


pay the bill, as no notice of nonpayment 


indemnify him; notwichſtanding this D. af. 
4 * 
terwards paid the bill: 


into the hands of D. by B. in an aclion for | 


the restar that the paſſeſſion af the land 
by the: latter, were not adverſe ſo as to let 


ö 


Y, 


— 
© 


Steel v. Allan, E. 41 


S BiLLs or EXCHANGE AND PROMIS- | 


0 of the bill, and ſent him with it. to D, to | 
enable him to pay the bill when due; 


Held that D. pad 
thig money in his own wrong; and that A. || 
Das entitled to recover back the money paid 


63 


" INDEX TO THE PRINCIPAL MATTERS. 


money bad and received, IVhitfield v. Sa- 
vage, M. 41 Ges. 2. | 
2. A. in conſideration of 200 guineas paid by 
B. gave a bond for the payment of an an- 


nuity to the latter of 100 guineas, until the 


hop duty ſhould amount to a certain ſum; 
be fore this event had taken place A, brought 
an action to recover back the 200% of B.. 


Held that the action was maintainable. Tap- 


penden v. Randall, T. 41 Ges. 3. e 


3. In an action for money had and received 
nothing but the net ſum received without 
intereſt can be regovered, id. . 

4. A. being indebted to B. in 7000. applied to 
C. to lend him that ſum, who agreed lo to 


do, provided A. would allow him to de- 
duct therefrom 80 /. due from B. to him- 


ſelf upon ſtock jobbing tranſactions; ac- 


cordingly C. advanced 620 J. and A. gave 
him a promiſſory. note for 700 J.; A. then 


paid over to B. the 620 J. who gave bim a 


diſcharge for the whole 700 “.; a promiſſory 
note for 700 /. given by A. being paid when 
when due, B. brought an action againſt C. 
to recover 80 /. as money had and received 
by C. to his uſe: Held that B. could not 
maintain the action, but that it muſt be 
brought by A. if by any one. Scholey v. 
Daniel, M. 42 or 3. 540 


MORTGAGE, 


1. The truſtees under a turnpike- act having 
demiſed to one of ſevera! mortgagees, ſuch 
proportion of the tolls ariſing from the road 
and of. the toll- houſes and toll-gates for 
collecting the ſame, as the ſum advanced by 
him bore to the whole ſum raiſed on the 
credit of the tolls, the mortgagee brought 

ejectment for the toll-hauſes and toll-pates 
in order to repay himſelf the intereſt due: 
Held that he might well maintain his ac- 

tion, no wichſtanding a clauſe. in the act 
that all the mortgagees ſhould be creditors 

upon the tolls in equal degree, Doe, d. 
Banks.v. Booth, T. 40 Gee. 3. 219 


NAVIGABLE RIVERS, 
| See InCLOSEMENT, | 


7 y" RR | NON- 


Page 277 


2 


INDEX 10 THz PRINCIPAL MATTERS. 


| 


| NON- RESIDENCE, 
. VARIANCE, a. ah 
5 ks NONSU1T, 


en AS IN.:CASE OF, 


NUT, TIEL RECORD, 
S Pa ACTICE, 20. 


WS 9 O. x 
:- OBLIGATION, 
See Bonp, : 
OFFICER, 


See Bits OF EXCHANGE AND 'PROMIS- 
SORY NOTES, 4. 
'ExTORTION,-I. 

1. If an officer ſeize goods in - obedience to 
the warrant of a magiſtrate, whether that 
warrant be legal or not, he cannot be ſued 
without a previous demand of a copy and 

_ -peruſal of the warrant, according to the 24 
Geo. 2. c. 44 Brice v. Meſſenger, E. 40 | 

ed. 3. . 8 Page 1 8 

2. If the warrant be to 6 e ſtolen goods, 

and he ſeize goods which turn out not to 
have been ſtolen, he is ſtill within the, pro- | 
tection of the 225 Geo. 2. c. 44. id. 


O VE R, 


Oper may be prayed at any time before the 
expiration of 24 hours after demand of a 


plea, though the rule to plead be - out, | 


EN. v. Simpſon, H. 41 Give 3. 379 


” . L g | 
F. | i t 
+ : * bi 
4 


AIS Ts, : 
See Frankie, "yp : 


PARLIAMENT, "7? Þi 


See Fa ANKING, 1. 


PARTNERS, 
845 AFFIDAVIT TO HOLD o BAIL, 8. 
ARBITRATION, 1, 2. 
Ts PLeAvinc, 7. | 


1. Money paid by one of two. partriers Toitthe 
other, on account of loſſes incurred by them 


| 


13. 
3 


on partnerſhip inſurances, cannot be reco- | 


TY 
Ld 


— 


+ us 


4 


vered._ in an action brought by him againſt 
the-other partner. Aubert v. Maze, H. 4x 
Geo, 32. | Page 371 
2. And if this with other cauſes of diſpute be- 
tween the two be referred to an arbitrator 
who awards .a ſum due from one to the 
other for money ſo paid, the Court will ſet 
aſide that part of the award, ia, ib, 


PAYMENT, 


© 


| See BANKRUPT, 3, 4. 


Monty HAD AND RECEIVED, 1. 


1. Aſſumpſit for goods fold and delivered. 
Plaintiff proved that havitig ſold goods to 


the .Defendant be received from him a 


check upon J. 5. a banker, direAing the 
latter, two months after date, to pay to 
the Plaintiff a bill at two months for the 
amount of the goods, which check was 
indorſed by the Plaintiff, and paid by him 
into the banking houſe of J. S., who en- 
tered -it ſhort in the Plaintiff's account; 
that the Plaintiff and Defendant both kept 
accounts with J. S., and that the general 
courſe of buſineſs between J. S. and moſt 
of his cuſtomers was to ſettle accounts on 
certain quarterly days; when he advanced 
bills for his cuſtomers or received bills from 
them he entered the whole amount in his 
books as bills, but on the quarterly days he 

. debited. his cuſtomers with the whole amount 
of bills advanced to or for them, crediting 
them at the ſame time for intereſt from ſuch 
day to the day when the bills would become 
due; and credited his cuſtomers for the whole 
amount of bills paid in by them, debit- 
ing them for the intereſt in like manner ; 
and when a check was paid an for a bill to 
be drawn at a future day, he calculated and 
allowed intereſt on the next quarterly day 
to the time when ſuch bill, if drawn, would 
become payable ; that the account between 
the Plaintiff and J. S. had been ſettled only 
ſix times . May 1788 and March 
1793, but that each of thoſe ſettlements 
took place on a quarterly day; that on the 
18th of March 1793, J. S. became bank- 
rupt, a quarterly day having intervened be- 
tween the payment of the check into the 
houſe of J. S. and his bankruptcy, upon 
which laſt quarterly day no ſettlement of 
* 1 accounts 


* o 


LC 


1 


E 


or 


1E 
et 
b. 


o @ @(Q © 


w! , ET... wo 


- —_— -— ge — ww kd 


* 


-accounts Wenden the Plaintiff and F, §. 
took place, nor was the amount of the check 


ever carried out as caſh, in any calculation 


ol intereſt made therꝭon, till after the bank- 
-ruptey ; that when the check was paid into 
the banking houſe of F. S. there was a 


balance of 511. 115. in favour of the Plain- 


tiff, which was much overdrawn before 
the bankrupty of J. S., without any other 
addition to the credit fide of the Plaintiff's 
account than the check in queſtion : Held 


that the check in-queſtion did not, under 


all the circumſtances of the caſe, amount 
to a payment for the goods by the Defend- 


ant. Brown v. Kewley in Error, Md, 42 


Geo. 3. Page 518 
22. The Defendant offered to prove that on 
the laſt mentioned quarterly day the ac- 


count between himſelf and F. S. was | 
ſettled, at which time he was debited for | 
the whole amount of the check, and cre- 
dited for intereſt thereon from the day of 
ſettlement to the day when the bill men- 
{tioned in the check, if drawn, would have 
i become due: Held that this evidence was 


not admiſfible, id. £ ib. 


PAY MENT OF MONEY INTO COURT, 
See Cos rs, 4. 


. 


J. In aſſumpſit againſt a carrier for goods 
| ſpoiled, the defendant was not allowed to 


pay the invoice price into Court. Fail v. 
Pickford, T. 40 Ges. 3. 234 


2; — 


| 


2, If a plaintiff by his bill of particulars con- 


fine his demand to one count of his decla- 
ration, and defendant pay money. into 


Court generally, the plaintiff is not at li- 


berty to apply the money ſo paid in to any 


of thoſe counts on which he is precluded. 
from giving evidence by his bill of particu- 


ats. | nene v. Ys T. .40. Geo. 3. 
> 243 


2 4 


8 


The Court will not order money paid into 


1 Court by the Deſendant through a miſtake 
to be reſtored: to him. aug ban v. Barnes, 4 


SD E. 41 Ges. 3. F< — 392 
4. 3 ugh perhaps i in a of fraud they 


d, id, | e 


5. Wbt money is paid into Court generally 


upon a declaration in contract, it is an ad- 
miſſion of the exiſtence of a contract in 


0 
n 


8 ' 


1 "Ry tranſaction which is 5 capable of being 


ANDEX To THE Rei MATTERS. 


converted into a anna by the aſſent of the 


parties. Bennett u. Haris, A. 42 Geo. 3. 
Page 550 

5 15 where a Defendant wha had 
poſſeſſed himſelf of goods belonging to the 
Plaintiff, and had ſold part and kept the 
reſidue in ſpecie, paid money into Court 
generally, upon a declaration containing a 
count for goods ſold and delivered, it was 


held that he had thereby admitted the tranſ- 
action to have been converted into a con- 


tract, and that the Plaintiff was entitled to 
recover the value of all the goods, under the 
count for goods ſold and delivered, id. db. 


e 
See FRANKING. 


PENAL ACTION, 
See TIME. 


PENALTY, 


By articles of agreement between the Plain- 
tiff and defendant, it was agreed on the 
part of the former that he ſhould pay the 


latter fo much per week to perform at his 


theatres, with her travelling expences of 
removing from one theatre to another, ex- 
cept extra baggage, and on the part of 
the Defendant, that ſhe ſhould perform 
at the theatre, ſuch things as ſhe ſhould 
be required by the Plaintiff, and attend at 


the theatre beyond the uſual hours on any 


emergency and at rehearſals, or be ſubject 
to ſuch fines as are eſtabliſhed at the 


. theatres, and be at the theatre half an hour 


before the performances begin, and abide 
by the regulations of-the theatres, and pay 
all fines, and it was agreed by both parties 


that either of them negleAing to perform 


that agtecment ſhould pay to the other 
2001.” Aſſumpſit upon this agreement, 
ſtating ſeveral breaches and concluding to 
the Plaintiff's damage of 200 J.: Held that 
the ſum mentioned in the agreement was 
in the natute of a penalty and not of liqui- 


dated gs. 1 v. erm H. 41 


. 3. Os 346 
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INDEX 10 E PRINCIPAL MATTERS. 


. BAR Aub FEME, I, 2, 3. 
Bits oF EXCHANGE, =o: 
DamaGes, tl. - 

"ESTOPPEL, - 

_ INSURANCE, 6. 

PRACTICE,' 1. 10. 20. 28. 


dre ar ben k 

VaARIANCE, I, 2. 

1. Bail cannot plead the bankruptcy and certi- 
ficate of the principal in their own diſcharge. 

Donelly v. Dunn, H. 40 Ges. 3. 
2. A. declared againſt B. and his wiſe, admi- 

ghiſtratrix of C. deceaſed, for that whereas 


C. died inteſtate, poſſeſſed of South Sea ſtock 
which ſhe held in truſt for A. and upon 
were due, in 
conſideration that A. at his; own, expence | 


which certain dividends 


would procure adminiftration. to be granted | 
to the wife of B. as next of kin to C. and 
would furniſh evidence to enable B. and 


his wife to receive the dividends; B. and | 


and his wife, as ſuch adminiſtratrix, pro- 


miſed to pay over to A. the amount of the 
* dividends when. received: Held that, the 


econſideration ſtated was inſufficient to ſup- 3 


port the promiſe., Parker v. Baylis et ux. H. 


40 Ge. 3. 74 
4. It was alſo held, that as the dividends ne- 


ver made part of the inteſtate” s. eſtate, the 


action againſt, B. and his wife as admini- 
| ſtratrix could not be maintained, id. 


4. Declaration by a ſailor, for wages earned | 


during a certain voyage, to wit, à cer- 


n 
— wc — 


Le Aumpſit by A. 


Page 45 1 


ib. | 


tain voyage from the port of Londen. to 
the - coaſt of Alrica, and from thence to 


the Wit Indies.” At the trial it appeared 


from the articles, that the voyage was 


+ «« from the port of London upon an in- 


tended voyage to the coaſt of Africa for 
Nlaves, from thence: to the. Weſt Indies or 


America, and afterwards to Londen in Great 


Britain, or to her delivering port in Eu- 


rope: Held that the variance between the 
. - deſcription of the voyage in the declaration, | 
And that in: the articles was fatal, though 


the captsin put an end to the voyage in the 


2 Indies, and diſcharged the crew there, 
White v, Wilſon, N 40 Geo, 3. 


in the declaration was under a /clicet, ib. i. 


56. For it is not ſufficient to ſtate “ a certain 
ook F voyage, as the conſideration of the wages, 


| £ 4 N 
A * > 4 * 
? / — N 
* 


— 


1168 
5. And though the deſeription of the voya ER. 


FS. 


* 


| 


indorſed to J. B. and C. Plea in bar that 


8. Aſſumpfit by ſeveral as executors; plea in 


9. In an e ee on the 15, Geo. 2, c. 28. 


Ker v. Smith, E. 40 Ges. 3. 
10. Declaration on a policy on ſhip and goods 


ning the ſaid adventure on the ſaid goods 
from the loading thereof on board the ſaid 


* averred to have been put on board at Len- 
don; ſecondly, becauſe the goods were not 
alleged to have been marked or numbered 


11. If A. and B. declare upon a 1 of in- 
furance, and aver that they were intereſted 


— 


without ſpetifying what that voyage 18, 1. 

| Page 120 
and C. againſt: D. as 
one of the indorts of a promiſſory note, 
drawn by E. in . of C. D. and (him- 
ſelf) E., then in partnerſhip, and by them 


C. one of the plaintiffs is hable as an indor- 
ſer together with D. and held good on ſpe- 
cial demutrer. Mainwaring v. Newman, Ji. 
40 Ges. 3. ; | 120 
ber that the promiſes were made hy the de- 
fendant, together with one of the Plaintiffs, 
and held goods on. demutrer. Moelfot and 
others v. Van Millingen, E. 27 Geo, 3. 
B. R. 124 iin notis. 


%, 3. it is: not neceſſary to aver that the de- 
ſendant is a common utterer of falſe money. 
127 


at and from Londen to Anſterdan, begin- 


ſbip;“ in the policy there was a memoran- 
dum whereby the ſaid inſurance was de- 
clared to be on 15 hogſheads of tobacco, 
marked B. No. 51. and 65. : ſpecial de- 
murrer, firſt becauſe the goods were not 


as in the memorandum but only thus, 15 
hogſheads the goods, &c. in the ſaid policy 
mentioned ;” thirdly, becauſe the Plaintiff 
was ſtated to have been intereſted until and 
at the time of the loſs; without ſhewing that 
he was intereſted at the time of the policy 
being made ; fourthly, becauſe no venue 
was laid to the allegation of loſs on the 
high ſeas : Semb. that the declaration Was 
bad. De Symonds v. Lace, E. 40 Ges. 3. 


153 


until and at the time of the loſs and it be 


proved that C., after the policy effected bot | 


before the loſs, became a partner with 
d. and B. in the goods inſured; it ſeems 
that the variance is not fatal, for the aver- . 


| ment of intereſt relates to the time of mak» 


x ing 


7 
4 6 
=. 


- 


7 ing the policy. Perchard v. WW, bilmere, 
Guild Hall Sittings er. Mich. 17 86, coram 


8 | n 155 7. 


12. The Plaintiff i in or pleaded in bar to 
an avowry for damage feaſance that the locus 


in gus, from time whereof, &c. ought to be 


open and common Son or before the 1 5thiof 


October, when the corn was cut and car- 
. ried, and from thence for a long time, to 


wit, for three hours and upwards,” that 
the Plaintiff when, &c. put in his cattle 
* the ſame time being when the faid field 


was and ought to be open and common as 
aforeſaid :** Heid that the plea was bad for 


uncertainty, even after verdict, the right of | 


common being too generally deſcribed both 
in its commencement and concluſion, Da 


1 v. Clarke, 7. 40 Geo. 3. 257 


A declaration ſtated that in conſideration 
4 the Plaintiff had ſold to the Defendant 


a certain horſe of the Plaintiff at and for a 


cordingly: Held well enough after verdict. 
e, do an averment of right of common at all 


certain quantity of certain oil, to be delivered 
within @ certain time. which had elapſed be- 


ſendant promiſed to deliver the ſaid oil ac- 


Ward v. Harris, To 40 Geo, 3. ; 


14. In a declaration for llander the Plaintiff 


4% 


| 12 
itt can be ſlated as ſpecial damage, that di- 


ſtated that he was a jobber or dealer in the 60 


funds, and as ſuch jobber or dealer had been 


accuſtomed lawfully to contract, and had . 


from time to time lawfully contracted, &. 


that the De fendant ſaid of him as ſuch job- 


ber or dealer. us hei IS a lame duck," mean 
ing that be had not fulfilled © bis co: tracts 


conſequence « of Which dizers perfons refuſed | 


to fulfi! their e with Him (ſpecify- 
ing the contraQs,) and he was, preyente | 


+ $6 fulfilling, his contracts with other per- 
ſons; Held that it did not ſufficiently ap: 


pear either that the words were ſpoken oi 
; lawfol contracts, or that the Plaintiff was a 
" lawful jobber or dealer in the funds; and 


that the declaration was therefore- bad 


Morris v. Lang dale, M. 41 Ges. 3. 284 


x. Whether, under ſuch citcumſtances 


55 "vers perſons refuſed to ſulfil their contracts 


; compenſation by action if my contracts | 
. were lan ful? id. | 


with the Plaintiff, ſince he might recover A 


7 


- 
* * 
3 


INDEX TO THE PRINCIPAL MATTERS. 


| 
fore the commencement of the ſuit, the De- 


an reſpect of the ſaid ſtocks or, funds, in | 


L 


16. Declaration that. = in; conſideration that 
the Plaintiff had taken the Defendant's 


the Defendant promiſed to pay the money 
due for freight and carriage of the ſame on 


of the Defendant became liable to pay a 
large ſum, to wit, 20/. for freight and Car - 
riage of the ſaid goods: Held bad on de- 

murrer, becauſe it did not appear that any 

thing became due for freight ob the- deli- 


A. 41 Geo, 3. | Page 321 
17. Ou Whether in alleging the promiſe to 
pay in the above caſe, the Plaintiff ſhould 
not have ſtated the ſpecific ſum, or have 
ſaid, ſo much as ſhould be reaſonably due ? 


8 
* 


18. Io an avowry, Defendant averred that 


all thoſe whoſe eſtate he now has, &c. from 


time whereof, &c. have been accuſtomed. to 
have, and of right during all the time afore- 
aid ought to have had, and ſtill of right. 
ought to have common of paſture i in the locus 
in quo : Held bad, and that it did not amount 


By times of the year, Hawkins v. Eccles, H. 


| 44 Geo. We ns 359 
| 19. If a Deſendant! in | replevin end by. way 


| polſalſes of a meſſusge with common ap- 
| » _ purtenant, and that the Plintiff's "cattle 
were damage feaſant, on the common, and 
conclude in bar without | pray: ng a return, it 


20. Where three. pariſh churches have. been 
| united by 2 Cate 25-6, tbo, the. benefice 
Ro may be deſcribed in pleading as one rec- 


aſſumpſit againſt executors) ſtated promi ſes 
made by the teſtator, the fourth was for 

money had and received by the Defendants 
« as: ſuch executors as aforeſaid,” Hating 

2 a promiſe to pay by them executors as 

aforcſaid, and the laſt was upon a count 


i. 


n 


aft l 
ſtated by the Defendants „ enecutors as 


5 


| aforeſaid,” and flating the promiſe to pay 
in the eme manner ; Held bad _ 826, 


6 ib. 4 vn 5 . 4 "of A fr j 7 2 ral 


+ 
2 


goods. on board his fhip to be carried to A., 


the delivery of the bill of lading 3 ; that the. 
bill of Iading was delivered, by reaſon where- 


very of the bill of lading. Blakey v. Dixon, 


* . * 
F4 | 2 
| 
. . 9 29. 
., * » T's : FY * g - 


of juſti fiction of the taking, that he Was 


| ſeems that fuch a plea i is dad, . 


| tory. Wi en, 9. PR v. Van Mildert, E. 47 


oo Hol ods 99. 
21. The three firſt counts of a e een in 


e ON TIA HEIRS nn am. E 


| 
| 
{ 
N 
1 
i 
| 
y 


* 
— 
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INDEX. To THE: PRINCIPAL MATTERS. 


Tal hd: Brigden, v. Park, E. 41 
S | | Page: 424 


. 


22. Treſpaſs for aſſault and filſe imptiſon- 


ment maybe laid, diverſis diebus et Nr 
Burgeſt v. Freelbue, E. 41 Geo, 3. 425 


23. Aſſumpſit on a note payable by inftal- | 


ments, plea, in bar as to the ſaid ſeveralcauſes 
of action, except the laſt inftalment, that 
the ſaid ſeveral cauſes of aQion did not, nor 
did any of them accrue within ſix years: 
Held on ſpecial demurer, that though ſome 
of the inſtalments might be barred and the 
others not, yet that the introduction to the 
plea and the body of it were inconſiſtent. | 
Eray v. Pindar, E. 41 Geo. 3. 427 
24. Plaintiff declared againſt Deſendant 28 f 
acceptor of a bill of exchange, payable to 
certain perſons uſing the firm of Meſſrs. 
M Brair, Maiſon, and Co.; Defendant | 
pleaded that the ſaid Meſſrs. M' Brair, 
Watſon, and Co. bad accepted ſatisfaction; 
Plaigtif replied that the ſaid. perſons ſo as 
- aforeſaid uſing the firm of Meſſrs, . MA Brair 
and Co. (leaving out the name of TWatſm) 
did d not accept ſatisfaction, and concluded 
to the country. Kemb. that this variance 


could only be taken advantage of on ſpecial | 
e Bl v. Da "Toſs, E. 41 Ge. 3 3. 


446 

25. 'Replevin of cattle tiken i in A. The De- 
| fendant avowed the taking in 4, under a 
demiſe of certain premĩſes of which B. was 
parcel, and becauſe the cattle were damage 
feaſant in B. he took them and drove them 


7 
— 


through A. in bis way to the pound; ; and | 


upon general demuter the avowry Wes 
beld to be well pleaded, | Alercrombi- 4 
Parkurſt, T. 41 Gee. 3. pl i 


26. In an action againſt the ſheriff for an n eſcape | | 
on meine proceſs, it is ſufficient to aver 
that the ſheriff had not the body at the re- 
turn ef the writ, without negativing the 
appearance of the patty or his putting in 
n 27780 v. 1 M. 42 Gio. 3, 
n 
: 270 IF the writ Abe com G. B. and the de- 
| - elaration'for an'eſcape aver that the de- 
fendant had not the body before out ſaid 
Lord-the King” on the return __ it is 
bad on ſpecial demutret, id. ih. 


8 1 
28. If a demandant in a writ of right count | 
upon the ria of his anceſtor in domi 15 


| 


480 


N 


T5 


þ 


: 
1 


Ces Arbor. 


iT 


3 


128 ſuo ut de ſeodo, - dining 5 et de jure,” 
it ſeems to be bad. Slade et Us. v. Dowland 
in a Judgment, A. $5 Geo. 1 

; Page 570 


| 29. 17 the Dedandent! in ig his title 


through a female deſcribe her as ſiſter 
and heir of J. S.“ and it appear upon the 
face of the count that J. S. left a ſon who 
ſurvived his aunt, it is fatal; although it 
alſo appear that upon failure of iſſue of tbe 


ſon, the iſſue of the N N of f 7 . became 
| bis heir, .. th, 


1 


* OL 1 c Y, 
See [WSURANCE, | 


5 
| POST- OFFICE, 
See FaAnKING. | 7 


? 


POWER, 


2 85 


PRACTICE, 


E. Arripavir TO HoLD ro Bau- 
2 AMENDMENTS. 
* ATTORNEY, 
BI. + 
Cbsrs.“ | 

Escarz, 2 5 

InTenesrT. oF MONEY, 1. 
Lunarie, I, 

OyrER . 1 

PAYMENT OF MONEY ino COURT, 
"PRISONER, 

Paoctss; 2. „ 

STAYING AND SETTING G, * ASIDE PRO- 

CEEDINGS, „ 
Venue. | 
WARRANT or Arronxzr. | 


I, . The Cowt will allow non „ fattum had 
uſury to be pleaded together to debt on bond. 
Lechmere v. Rice, M. 40 Geo. 3. 12 


» 1 z 
* % S. 2 - 
4 ' 14 
* : 


* 4 


L 


1 


"7 P «i 
: - 
— 2 
- * 


2, Copy of a writ againit William drmytage 5 


g 


notice to appear % Cather ine M aller you are 
ſerved, &c. ;“ miſtake held fatal. Fn v. 
Arnptage, . 40 Gee. s Ws 38 
3. If bail be brought up on the 13 * on 
which an attachment has been obtained 
againſt tte ſheriff, the. Court will permit 
them to juſtify, and ſet aide the Uttaghe 
ment 


24 


Say 


1 


— 4a E 


INDEX 10 THE PRINCIPAL MATTERS. 


-ment on payment of Coſts: -Turner v, Briſ 


tow, M. 40 Geo. 3. Page 38 
4˙ In C. B. notice of declaration is not ne- 


ceſſary in bailable actions. Holen v. Bargus, 
„„ EE 


5. If two attornies' clerks be put in as bail, 


the Plaintiff may treat ſuch bail as a nul- 
lity, and take an aſſignment of the bail 
"ond, INE v. Arrowſmith, M. 40 Geo. 3. 
: 4 

6. If a Plaintiff, after entering oj {dg 
for himſelf upon two counts, diſcover an 
error in one of them, he may wave his 


judgment on that count, and enter it for the | 


De rpg oO v. Teaſdale, * 40 Geo. 3. 
1 


7. Service of a declaration 1 Salient” on | 


the wife of the tenant in poſſeſſion is ſuffi- 
cient. Doe ex 19 8 Baddam v. Roe, M. 
40 Geo. 3. 5 53 


8. The Court of C. B. will befor a bill of 


exchange to the Prothonotary, to compute 
' Principal, intereſt, exchange, re-exchange and 
coſts, ' «Goldfmid and others v. Taite and an- 
other, M. 40 Ges. 3. 8 ib. 


9 But not to compute Fharges and expences, | 


th, 

10. The Court * not allow lk it and 
alien enemy to be pleaded together, Thyatt 
v. Young, F. 40 Geo. 3. | 72 
11. Affidavit of ſervice of a declaration i in eject. 


— 


ment made by a perſon who ſaw the declara- 


tion ſerved, and heard it explained to the te- 


nuant in poſſeſſion, is ſufficient to entitle the 
© 5 Plaintiff to judgment againſt the caſual ejec- 
tor. Goodtitle ex dem. Wanklin, v. Badlitl, | 
H. 40 Glo. 3. N WIS 120 

12. The Defendant being arreſted on a writ 
Fe returnable the laſt return of Michaelmas | 


Term, put in bail on the laſt day of that 
., 78, 806 juſtified on the firt day of Hilary 
term; a declaration was delivered on the 
the third day of Hilary term, and in the 


of a plea : Held regular, the Defendant not 


Hantler, H. 40 Geo. * N 126 
13. The allowance of a writ of error may be 


ſerved before the Plaint; ff i is entitled to fi ien 


final. judgment. TONE” v. N Z. 40 
. „ 


| 


55 


ſame term judgment was ſigned for want 


* 


SZ 


14. If the writ by which a replevin is removed 
be returnable on the fitſt return of the term, 


and the Plaintiff do not declare within four. 


days before the end of that term, the De- 


fendant is entitled to zn imparlance, though 


he has not appeared within the term, — 
Thompſon v. roms E. 40 Geo. 3. 

| Page 137 

15. If iſſue be joined on one of three pleas, 

and judgment be entered by default upon 

the two others, the Plaiatiff cannot execute 

a writ of inquiry on thoſe pleas on which 

he has judgment, but muſt award jury pro- 


ceſs tam ad triandum quam ad inguirendum. 


| Dicker v. Adams, E. 40 Gee. 3. 163 
16. When the Plaintiff enters an appearance 
for the Defendant under the ſtatute, jodg- 


ment may be ſigned without any demand 
of a . North v. Lambert, T. 40 Geo. 3. 


218 
17. A e ad en againſt bail was 
teſted of a day, prior to the return of the 


ca. ſa. againſt the principal, but was not in 


fad ſued out till afterwards: Held regular. 
Pinero v. Wright, T. 40 Gco. 3. 235 
18. If a Defendant be holden to bail under a 
judge's order, a material fact being con- 
cealed from the judge which would pro- 
bably have induced him to refuſe the or- 
der; the Court will on application dif- 
charge the. Defendant, even though there 
was a ſufficient offidavit of debt, independ- 
ent of the order. Davies v. Chippendale, M. 
41 Ges. 3. | 282 
19. But they will not diſcharge N from a 
detainer lodged. againſt him by a third per- 
ſon while in cuſtody .under the judge's order. 
20. To a replication. of aul tiel record and day 
given, if the Defendant demur, the Plaintiff 
need nat join in demurrer, but if the record 


ping v. Johnſon, AH. 41 Geo. 3. l 


21. If the Defendant's attorney admit in ef- 
being entitled to an imparlance, Bail v. 


fect, though not in terms, that a wit of er- 
tor ſued out by him has been brought for 
delay, the Plaintiff is at liberty to proceed 
on the judgment. Miller v. Confins, M. 


41 . C 
| 5 22. A 
2 
| 3 
/ 'N y 
Yi 5 
— ; 
: i * 7 f 
"5 "24 
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is not produced may Ggn judgment. Tip- 
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24. If a declaration be indorſe 
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= A iger! in denumer 400 be ſigned vy 
. ſeſjeant. Brooker v. Simpſon, Me. 41 


Geo, 3. 5 Page 336 
23. If the rule of ens of bail be not 


ſerved on the Plaintiff's attorney, he may 


take an aſſigpment of the bail bond, though |. 


be knows of the juſtiſication-. Holland v. 
Iihite, M. 41 Geo. oF, 241 


> 


, it muſt be underſtood to mean 


within the number of days allowed by the | 


rules of the Court. e, v. Lang elle, 
H 41 Gee, 3. $440 | 1 22 303 
25. A writ of error operates as a ſuperſedras 
| from the time of the allowance though it 
be not ſerved till after execution. Meagher 
v. Vandych, H. 41 Geo. 0 
26, The rule” that final judgment eannot be 


ſigned till four days after the return of the 


4 * 
4 
| 1 
* 4 


* to plen 9 ip 


9 
SBI 


hold under a demiſe in manner” and form, 
Upon this Defendant obtained an order to 


- amend, by ſirikiog.out the words“ to him 


the ſaid J. L.“ with liberty to the Plaintiff 


to plead de novo, and that in caſe the Plain- 


A Cd 


ly, the 


tiff ſhould plead new matter, the Defendant 
ſhould pay all the coſts of the amendment. 
The Defendant having amended according- 
Plaintiff demurred ſpecially, and aſ- 
ſigned for cauſe that it did not appear to 


u hom the demiſe was made: Held that the 


Lees v. 
Page 465 


demurter was not new matter. 
Warlters, T. 41 Geo. 3. 


29. In an action of treſpaſs, directed by the 
Lord Chancellor to try a queſtion of bank- 


. ruptcy, the court of C. B. will not reſtrain 


the Defendant. from pleading: the general 


iſſue, together with ſpecial juſtifications, 


- . 


M*Connel v. Hein, A. 49: . .. 13 


* 


% 


© i habeas corpora juratorum does not extend to | >. 


the caſe where the term-eloſes before the four | 
See ſaaonAnce, 11 


days are Expired, © Thomas v. Mard, E. 41. 
„ Og 393 
© 27+ If a Defendant, 3 arreſted upon Ck 
in X. B. give a warrant of attorney to cpn- 


. 


5 feſs judgment, and be afterwards holden to | 


bail. in C. B. in an action upon that judg- 
: ment, the Court will diſcharge him upon a. 
5 common appearance. Salteli v. Lands, E. | 
£5 41 Geo. 3. „ wg 416 | 
258. A Defendant who is under terms to plead | 
ifſuably, is not at liberty to take advantage 


ol any objections upon ſpecial demurrer, of || 


Which he could not have availed himſelf 
upon general demurrer. Be 2 v. Da Cofto, 
ER 5 41 Geo. 3. ; ELD, T9072! 
27. If A. agree to buy of B., WR: to fell to 
A., goods at a certain price, to be delivered 
between ſuch a day and ſuch a day, and B. 

fall to deliver the goods within the time; it i is 
ſuffieient for 4, in declaring on the contract 
to aver, that he was during all che time and 
ſtill is ready and willing to receive and pay for 
the goods, without making any allegation of 
an actual tender and refuſal. - Waterbtaſe 
v. Skinner, E. 41 Gao. 3. 13 


28 The Defendant in replevin having avetred. | 
in his cognizance that the Plaintiff held the 


Jagd under *© 2 certain demiſe to him the ſaid 


= 92 75 L., (the Plaintiff) theretofore made.“ 
5 Tue Plaintiff pleaded 1 in bar that he did not a 


+ ts f 
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\PREROGATIVE, 


See derten, 3 4139.8 
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PRISONER, 


#533753 


HABEAS conPus, 1, 4. 


1. The Court will not diſcharge a Pefendant 


% 


.out of cuſtody c on the ground of the offidavit | 
ol the delivery of the declaration 1 not having 
been filed within 20 days of the delivery, 


if it be by way of detainer. Davis Ve, Ha- . 
venport, H. 40 Geo. 3. os 72 | 


2. If a priſoner be prevented —5 juſlifying 


bail by the, Plaintiff deſiring further time 
to enquire into their ſufficiency, he is from 
the time of his natice-of juſtification entitled 
to a demand of a plea before judgment can 
Pe 7 him Davies v. be 


PRISONER ar wan. 
. beirite, 
| See Nee %% 
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© PROCEEDINGS, STAYING any SET. 


TING AS DE, 


1 Bee STavinG AND $ETTING ASIDE RO- 


. e 


PROCESS, 


| For AMENDMENT, 1 


Ex TOR TTON, 1. 
: PRACTICE, 2. 15. 
TIME, 1. 


1. The day inſerted in a notice to appear to 


Bar Bil Ls or EXCHANGE AND PROMISSCRY 
5/7! 4 NOTE8« 


- 


a common captas muſt be the return day of 
Nuſbion v. Chapman, M. 41 
| | Page 340 


the writ. 


Gen. 3. 


and order the bail bond to be delivered up, 
becauſe a Defendant has been arreſted on a 
ſpecial copias, in which, as well as in the 


'2ffidavit to hold to bail, the initials only of 
bis Cbriſtian name were inferted, Howell 


v. Coleman, T. 41 Geo. 3. 466 
PROMISSORY NOTE, 


R. 
RACE, 


| ee WAGER,: T2. 


RECOGNIZANGCE, 


. See AMENDMENT, 2, 


4 


Toi 5, ©, 7. 
RE CO E R r. 3 
Ser Counos RECOVERY. 


{| "RECTORTY, | 
Fe PLEADING, 20. 8 


* v» 4 "= > 


4 
Fe 


dn Sure, . 
EPLEVIN, 


de e 14. 


Ea TSDINO, 47. | * | 


RETURN or -WRITS, 


* 


4 Tres, I, | | ; & 1 „ 3 


1 REVENU E, 
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. Bun, o EXCHANGE'AND PROMISSCRY. 
vors, 3 ag 


REGISTER | 
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3 57 2. The Court will not ſet aſide Gerecht 
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1 


RIGHT, WRIT er 


Seer AlD-FRAVER, 1, 2. 
PLEADING, 28, 29. 


ROMAN CATHOLICS, 


See FRANK ING. 


Sr 


SALE, 
Gee Fx Aups, STATUTE OF, 1, 2. 


SCIRE FACIAS, 
| See AMENDMENT, 2. | 


SAILOR, 
See Waces, I, 2. 


AA Hk. 


1. e ' ſacie every ſubject has a cight to take 
fiſh found upon the ſea-ſhore between high 
and low water mark. Bagott v. Orr, T. 41 


Geo, 3. | 
2. But ſuch ceveral right may be e by 


the exiſtence of an excluſive right i in ſome 
individual, 1d. „ 
3. Quere, If there he's a primd facie right in 
every ſubject to take fiſh ſhells found on the 
ſea-ſhore between high and low water 
| mark? EY | | 5 


; SERVICE. 
See P&ACTION, 7. 11; 


SH E R 1 F. E, 
See Escark, 1, 2. | 8 
PrxADxd, 26, 27. 
PRACTICE, 3. 


8 H 1 p, 
See Wacks, 1. 2. 
1. A foreign built ſhip Britifh-pwned: is not 
| required to be regiſtered. Long v. Duff, T. 
40 Gro. 3. i | 209 


2, Such a ſkip may therefore ſail without con- 


voy, being within the exception of the con- 


/ = 


82 act 33 Geo. 3: c. 76. J. 6. id. it. 


SLANDER, 


[ S.. PLEADING, 14, 15. 


| Pe > F A M P. 8, 
ber EvIDENCE, 27. 
1. A mere Cognovid need ade de ſtamped, nies 
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2, Bot 1 it contain any terme af agreement it | . 5 bo | Can. II. 3 : 
moſt, id. . 3 Page 150 x, | REI 
3. An agreement to confeſs judgment for zol.. 12. cn . 8. ( age an) 6 a5 . 
to ſecure 5. and cofts, is not an agreement 13% 1 e hg gat ( ate 1 8 8 wh 
for more than 204. within the 23 Go. 3. own oy gers 1 3 
. c. 58. /. 4. ind — * need not de 18. 7. J. b. (Engli ipping) > 
: ſtamped, id. jb, 166. 7. (Goming) * 53 
ID 4 168 17. 4. 8. J. 3. (Bi in Err) 43 
* An unſtamped draft drawn on 4. B. brick- "36s © 1 $4 [Clnnede)-: + 
layer is not within the exception of 23 Geo. | 395 5 3. rg (Starute of 7 1 hh 5 
e 49. / 4. in favour of drafts drawn 30. Stet, 2. (Papiſis) 140. of ſeg. . 
on 'perfons acting as bankers within ten 31.4. 2. (Habea Corpus) 31 
miles of the place where the draft is dra vn. Or | CE ae . 
| Coftleman v. Ray, E. 41 Geo. 3. 383 ECG 8 WIr. AND Marr, 
5. A written agreement for the ſale of all the | | | ü - | 
hops which ſhall be grown upon a certain 175 1 8.6 c. 22. (ale ſhipping) 243 
A number of acres of land, to be delivered in = 
pockets at a certain place, cannot be given wur. III. 
in evidence unleſs ſtamped with an agree- | 1" 
| 2 
5 ment ſtamp; ſuch an agreement not being. 4 tz 95 5 re. Si 253 
within the exception in the 23 Geo. 3. / 4. & 7 Bll TE : 445 
reſpecting agreements for the ſale of goods, 9 19. phe ( n e G2 
9 and merchendizes. Waddington v. es» 
hn ern be $7 Geo, 1 : 5 0 by 43 PE IN 955 Aug. 
erarvlzs erg, on COMMENTED 3% 449. 0 comiſory Now) 82.415 
0 „ N ; 5 3 13 — 7 11. Cy Pleas) BALE. f 
. len. I. 88 225 . | 9. u. 
33 c. « 9: (State of Merrie) N 75 2. . J ; 
| Ew. I. . 14 (Gene 1 e Phe $3. 
65. c. 5. - (Sue of Gor Waſte) 86 [ 7 : WEE To Gro. I. „ 
Han. VI. NR 4 3. e. 12. Ke 55 i 85 7 
| 5. c. 24. (Bankrupt e n, 
5 23. c. 9 1 bond.) *. 111 7. i . "= wy 13 Op | 
„ Hav. VIIL. „C ĩð Sat oh 55 
21. c. 19. / 3. (Cote) „„ 376 | 55 Gio. u. Ya 
23. e. 15. (Colts) . 253 EXE k 9 
1 2. c. 23. Attorney's Bill) - n 
NT Is EP! ee Die” TWEENS. oak c. 36. (Ships Articles ) bo +8 
| „8% 27:4 4 en, 388 
kor. vi. | „ . 30. J. 7. (Bankrupft ): as 
Fi. ninoey Foe Eb» 
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g WS TR, Es 2 | : 4 5 Bb Wh 
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B 3 — So ins 
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. ee TY 189. 198 5. c. 28. / 3. (Counterfeit Money) / 127 
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x 4. The Court will. x not t ſet vfide proceedings, 
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ANDEL. TO THE PR 


3 & 28 c. 68 (Ship! $ Regiſtry) Page 217 
4. c. 24. (F ranking) 140. et ſeq. : 
12. c. 47. J. 2. {Bankrupt 10. 2. 5] 
14+& 77. f. (Bankrupt) \ 10 
19. c. 32. (Bankrupt) 3 
23. c. 49. / 4. (Stamps) 383 
23. c. 58. / 4. (Stamps) 150. 452 


24. c. 44. / 6. (Demand of 8 of War- 


22 Et 

24. H. 2. 4. 37. (Pracking) 142 

26. c. 60. (Ship's Regiſtry) 21. et ſeg. 
27. c. 19. /. 8. (Ship's Regiſtry) 215 
31. c. 32. (Franking) 141 
35.6. 83. / 1, 2, 3. (Franking, 142 
37. c. 45 (Bank Aa) RO. F of; 526 | 
34 73: J 3: (Seamen's Wages) 5) 
=, e. 144: F rivate Akts (Croydon Incloſure) 
1 

38. c. 50. /. 9. (alen) DER 554 
38. c. 76. /. 6. (Convoy Act) 209 


39 & 40. c. t04- 8855 of Requeſts). 588 | 
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CEEDINGS. 


© If 4. = B. having a} in Kenne VE 
adi ions for libels againſt different parties | 


engaged in the management and publica- 
tion of the ſame newſpapers, commence 
freſh actions againſt the ſame parties, each 
ſuing that party againſt whom the other has 
' recovered, the Court will not interfere in a 
ſummary way to ſet aſide the latter proceed- 


ings. Martin v. Kennedy, H. 40. Geo, 3. 69 | 
2. The Court will not ſtay proceedings in an 


action, on the ground of a bill depending in 
| Chancery for the fame cauſe. Murphy v. 


Cadel, E. 40 Geo. 3. | 137 
- When only two of three joint contraQtors | 


_ are ſued, the Court will not ſtay proceed- | - 
ings upon the bail bond, unleſs the de- 


fendants undertake not 10 plead. in abate- F 
* ment. Govett v. We, 7. 41 Ce. 3. 


465 


and order the bail bond to be delivered up, 


: becauſe a Defendant has been arr. ted on 2 
ſpecial capiar, in which, as well as in the af 


ſidavit to hold to bail the initials only of his | 


INCIPAL MATTERS. 


| STOCK-JOBBING, 


See PLEADING, OO > eee i 


STOPPAGE IN 'TRANSTU, 4 
A. living at N. in Devonſhire, ordered goods 
of B. in London, who ſent them by ſhip v & 
Exeter, conſigned to J., and adviſed him 
thereof; on their arrival at Zxeter they were 
delivered to C, a whatfinger, who received 
them on A,'s account and paid the freight 
and charges; after their arrival J. wrote to 


E. informing him that in conſequence of 


bis affairs being deranged he ſhould not 


| take the goods, and telling him that they 


were at Exeter; at this time A. had com- 
mitted an act of bankruptcy, upon which 

he was afterwards declared a bankrupt; B. 
applied to C. for the goods, and tendered 
| him the freight and charges due, upon 
which C. promiſed not to deliver them out 
of his cuſtody, but afterwards did deliver 
them to the aſſignees of A. though in- 
demnified by B.: Held, aft. that B. had 
a right to ſtop the goods in the hands of 
C.; and, 2dly, that be might maintain tro- 
ver for them againſt C. Milli v. Ball, T. 


5 Gee. 3 | 0 457. 


-$UGGESTION, 
See Cours, . | 


. SUPERSEDEAS, 
| Ste PracTiCE, 25. . 


ES SURETY, 
See ConTRIBUTION. | 
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"TENDER, 


Bank notes are not made Jegal tender by the 
37 Geo. 3. c. 45. 1 v. Oelen M. 42 
Gen. 3. © 5 526 
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hy Rn TIME, Shy 


| In a penal aQion a capias ad 'reſpondendum, 1. 
ſued within a year afier the offence com- 
mitted, | but was never ſeryed on the De- 

* fendant or returned ; after the expiration of 


fs 5p _ Chriſtian: name were inſerted, Hwwell v.. 
"NG 8 91 _ + os . 466 


5.46 the „ dat i in * * term a capias per 
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PE —— are 5 Jaw. titheable after they are 


ANDERX. To uE PRINCIPAL MATTERS, 


| eee . and was duly ſerved and | 


returned; the declaration. was of the term 
In which both wiits iſſued: Held that the 
fu ſt writ not having been returned .could 
not be connected Vith the ſecond ſo as to 


þ 


* 
e 


4 „ 


ſupport the action. ee q- 1. 7.4 Perry, | 


» en 3. en Fs Gor 157 


Ve 


77 Ir Hes, N 901 5 


picked from the bind. n v. HG in 


1 
— 


; 1 5 1 5 N #44! * * | 
"Bee «herons ACT, „** 2 | 
oF Taser 456. e 
3 1 "EVE, f 7 5 4 5 12 bs 
; 70 augen FV N 
N FIR 4.0300! Oh dn Ng, a 624 1 

Je 1. a 90 101 8 

"TRESPASS, je TW 


K private perſon may juſtify vrekiog . 
entering the houſe of, another, and impri- 
_ ſoning his perſon in. order to prevent. bim 
from committing murder on his wife. Han- 


agteeing to take back 13 55 B. what he 
ſhould not be able to ſell, and allowing 


him what he ſhould: obtain beyond a he 


: tain price, with liberty to ſell them for what: | 
be could get if he could not obtain that 
price. „B. not being able to, ſell the goods 

in Jndig, bimſelf; left them with an agent to 
FT | be diſpoſed: of by bim, direQing the agent | 
| 3 to remit the money to himſelf in England: 

Held that 4. could not maintain trover 


againſt; . for the gooes. | Bramley v. Car. | & 


well, E. 41 Ge. 3. 8 | 438 


2. 4. having agreed to LE of B. the re- i 


g mainder of a term, the latter delivered to. 
3 him the leaſe in order*o. get an aſignmene, | 
made bs 4 hen: ebe! . 
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FE «£0CK, . Baker, T, 40 Gee. Z- 260 

„ TR O v N 5 

Se STO PACK IN TRANSIT · 8 . 
. entruſted B. witk go 14% 0 iy Indig, 


8 


15 in 4 4 certain plex of treſpaſs on the cafe 


ment of the term Ban the original land- 
lord, and refuſed to accept an aſſignment 
or pay the full price agreed on, becauſe B. s 
underte nant had removed ſome fixtures: 
Held that -B. might: infilt on A. accepting 
the aſſignment, and after demand and re- 
fuſal of the Jeaſe might maintain trover for 
it. N v. lg. TR we 5: os 4 54 
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ee Moxroaon, 1. 


Error, E. 40 Geb. 3. . 472 © 47 
2. And po uſage can vary this belt Id. ib. DS "© * russ. 
3. No evidence is ſuffieient to ſupport à real ble Tiras, | AN 2 
- compoſition, unleſs it bave N keference 247 | e | 
e Bet i neal 4% TO Wh, e bo SF «#11 + 
Nit Roe "$0655 ien Fo beg E N . A 016 5 
ee eee, os „„ ARI Ax On," 
wee ME = bing 9 Is AMENDMENT, 1. N 
; Ls OS» ks 209107 2002 "IF; ny 54 6 DS | 
I _InsvRANCE, 6. 65 n | 
POW ING -P MD) a," 15 : cortrannoy 457 6. 11, 24, 
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; 1. An agreement entered into Cn A. and. 


B. reſpeQing A horſe race was indorſed 
NM. H. to fart p. p. 15 days from this 
date.“ In a declaration on this agreement 
no notice was taken of the Inder ; 
and no evidence” was given at the trial ta 
explain the meaning of the letters p. b.“ 
Tbe Court fler vefdict held that the vari- 
hee” between the agreement declared on 
and that given. in 3 not mate- 
"rial, the Nee 0 p.“ being inſenſible. 
Whitey v. Pept, M. 40. Geo. 3. 1 51 
2. In an adion for non- reſidence the pariſh 
was ſtyled in the declarstion p. 73s Ethelburg ; 4 
evidence was given that the real name was 
St. Eheburga: Held à fatal variance, I 
| Len, 7 . v. Silat K . 41 Geo. 3. 
510 281 | 
3 1 the writ be tit FOR Detendivt' anſwer 


on promiſes,” and the. declaration be in 
debt for goods ſold and delivered, and woneß 
botrowed, the Court will diſcharge the De- 

ſendant on entering. a common appearance. 


yy v. W _ 1925 Gee: „ 3580 
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INDEX TO THE PRINCIPAL MATTERS. 


I, Taking out a ſummons for a further time 
to plead is no waver of the Defendant's 
right to move to change the venue, WMI. 
fon v. Harris, M. 4*. Gro. 3, Page 320 

2. It ſeems the Court will not change the ve- 
nue in an action on an award, even though 
the declaration contain the common counts, 
Mpitburn v. Stainel, H. 41 Geo. 3 Page 35 5 

3. Nor will they oblige the Plaintiff to under- 
take to give evidence on the count upon 
the award. 5 e 


VER DIC T; 
See INSURANCE, 7. 


Us 
U 8 A G E, 
- 8 TiTHEs, i, 2: 


USE axp OCCUPATION. 
See CouRTs, 2. 


— tt. * * 


U 8 | 
1. A. lent B. 500 l., and at the time of the 
loan it was agreed that the latter ſhould 
give ſomething more than legal intereſt as | 
- a compenſation, but no particular ſum was 
ſpecified. After the execution of the deed 
B. gave A. 501, and paid intereſt at the 


—_w_—_— 


rate of 5 per cent. on the 5007, for five | 


— 


N dies, unleſs the captain be ſpecially licenſed 
to give a greater rate by the chief officer of 
the port; a general licence by ſuch chief 
officer to a captain ** to procure men on 
ſuch terms as he can, 

Lagy, H. 40 Ge. 3. 

2. A ſailor in addition to the wages contained 
in the ſhip's articles, ſued for the average 
price of a negro flave, for which he had 

Fl agreed with the captain, though no men- 
tion of ſuch perquiſite was made in the ar- 
ticles: Held that the contract for the aver- 
age price of a negro ſlave was void; ſuch 
additional perquiſite being in faQ wages, and 
therefore only to be recovered where in- 
cluded in the articles according to 2 Ges. 2. 
c. 36. White v. Wilſon, H. 40 Ges. 3. 116 


WA GE R, 


See Bitts or EXCHANGE AND PROMISSORY 5 


NoTEs, 3. 


| No adtion will lie on a wager, though above 
50/., that a fingle horſe ſhall run on the 


high road from A. to B. and arrive ſooner 
than one of two horſes placed at any diſ- 
tance the owner ſhall pleaſe; ſuch a race 
not being legalized by the 13 Geo. 2. c. 19, 


AI. 40 Geo. 3. 51 
WARRANT, 


years, at the end of which time an action 
was brought againſt A. for uſury: Held that 


the action was not barred by lapſe of time, 


for that the loan was ſubſtantially for no 
more than 450 U, and conſequently the in- 
tereſt at the rate of 5 per cent. on the | 
500 J. received within the laſt year was 
uſurious. Scurry, 9. ft. v. Freeman, E. 41 
Geo. 3. N „ 
2. If a draft be given for uſurious intereſt and 
a receipt taken for it in the county of A. 
and the draft be afterwards exchanged for 
money in the county of B. the uſury is com- 
mitted in the county of B., and as venue 
muſt be laid there, id. | ib. 


WAGES. 


I, The 37 Geo. c. 73. ſe 3. having prohibited” 
more than double monthly wages, being 


4 


See BiLLs OF EXCHANGE AND PROMISSORY 
NOTES, 4» | 
OFFICER, I, 2» 


WARRANTY, 


See CARRIER, RD 


WARRANT OF ATTORNEY, 


See EviDENCE, 2. 
PRACTICE, 27. 


WASTE, 
1. In an action of waſte, on the ſtatute of Glc- 


cefler, againſt tenant for years for. convert- 


ground, if the jury give only one farthing 
damages for each cloſe, the Court will per- 


_ himfelf, The Keepers and Governors, &c. of 
Harrow School v. Alger ton, H. 40 Geo. 3. 86 


given to ſeamen coming from the Viſt In. 


Ba 5000 * i} 8 C : 8 2. And 


ai is 


is void. Rogers v. 
- Page 57 


and 18 Geo. 2. c. 34 · J. 11. Whaley v. Payor, 


ing three cloſes of meadow into garden 


mit the Defendant to enter up judgment for 
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